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THE    DECISIONS 


OF  TUB 


SUPREME  COUET  OF  THE  UNITED  STATES, 


AT 


JANUARY   TERM,  1850. 


•»•<♦ 


MiCHAELA  LbONARDA  AlMONESTER,  THE  WlFE  SEPARATED 
FROM  BED  AND  BOARD  OP  JoSEPH  XaVIER  DeLFAU  DE 
PONTALBA,  PlAIKTIFF  IN  ERROR,  V.  JOSBPH  KeNTON. 


State  courts  have  a  right  to  decide  upon  the  true  running  of  lines  of  tracts  of 
land,  and  this  court  lias  no  authority  to  review  those  decisions  under  the 
twenty-fifth  section  of  the  Judiciary  Act.^ 

Where  the  decision  was  that  the  true  Hues  of  the  litigants  did  not  conflict  with 
each  other,  but  the  losing  party  alleged  that  her  adversary's  title  was  void 
under  the  correct  interpretation  of  an  act  of  Congress,  this  circumstance  did 
not  bring  the  case  within  the  jurisdiction  of  this  court.''^ 

Nor  is  the  jurisdiction  aided  because  the  State  court  issued  a  perpetual  injunc- 
tion upon  the  losing  party.  This  was  a  mere  incident  to  the  decree,  and 
arose  from  the  mode  of  practice  in  Louisiana,  where  titles  are  often  quieted 
in  that  way. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Su- 
preme Court  of  the  State  of  Louisiana  for  the  Eastern  District. 
It  was  brought  up  upon  the  ground  that  there  was  drawn  in 
question  the  validity  of  a  statute  and  an  authority  exercised 
under  the  United  States,  and  the  decision  was  against  the  va- 
lidity of  the  said  statute  or  authority ;  also,  that  there  was 
drawn  in  question  the  construction  of  a  clause  of  a  treaty  and 
of  a  statute  of  the  United  States,  and  the  decision  was  against 
the  title,  right,  and  privilege  specially  claimed  and  set  up 
under  such  clauses  of  said  treaty  and  statute. 

As  the  suit  was  more  analogous  to  an  ejectment  than  to  any 


*  S.  p.  AlcDonough  v.  MiUandotiy  3 
How.,  693;  Mackay  v.  Dillm,  4  Id., 
420;  Farmer's  Heirs  v.  City  of  Mobile, 
Id.,  461;  Moreland  v.  Page,  20  Id., 
622.  See  also  Kennedy  v.  Hunt,  7 
How.,  693. 

2  "  The  fact  that  the  land  to  which 
the  boundary  relates  is  held  by  a  title 
derived  from  an  act  of  Congress  does 
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not  change  the  result.  If  the  title  be 
admitted  as  recognized  by  the  act,  its 
location  upon  the  land  is  a  subject 
wholly  within  the  cognizance  of  the 
State  tribunals,  and  it.  is  not  within 
the  power  of  this  court  to  revise  their 
action.  In  such  cases  our  authority 
is  limited  to  errors  relating  to  the 
title."     Lanfear  v.  State,  4  Wall..  209. 
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other  remedy  known  to  the  common  law,  it  will  be  best  ex- 
plained by  showing  the  title  set  up  by  the  respective  parties. 
The  first  step  in  the  proceedings  was  the  filing  of  the  follow- 
ing petition,  on  December  28, 1831. 

"  To  the  Honorable  the  District  Court  of  the  First  District  of 
the  State  of  Louisiana.  The  Petition  of  Joseph  Kenton, 
residing  in  the  City  of  New  Orleans,  respectfully  shows  : 
"  That  your  petitioner  is  the  lawful  and  only  proprietor  and 
♦21  *owner  of  a  tract  of  land  situated  in  the  rear  of  the  city 
J  of  New  Orleans,  between  the  inhabited  part  of  the  city 
and  the  Bayou  St.  Jean ;  said  tract  having  two  arpents  front 
on  the  southwesterly  side  of  the  Canal  Carondelet,  near  the 
first  half-moon,  and  extending  in  depth  between  parallel  lines 
to  Common  Street,  on  which  also  it  fronts ;  the  one  side  line 
being  seventeen  arpents  ten  toises  and  two  feet,  and  the  other 
seventeen  arpents  and  five  toises  in  length  ;  all  of  which  ap- 
pears more  particularly  by  a  plan  of  said  tract  of  land  drawn 
by  Charles  F.  Zimpel,  late  a  sworn  surveyor,  dated  the  11th 
day  of  February,  (1835,)  and  deposited  in  the  office  of  Theo- 
dore Seghers,  Esq.,  notary  public  of  this  city,  on  which  plot 
your  petitioner's  tract  of  land  is  designated  as  No.  3,  and  is 
marked  on  the  general  plan  of  the  city  of  New  Orleans,  exe- 
cuted and  published  by  the  said  Charles  F.  Zimpel,  ^  Wdw. 
Fleitas.' 

^^  Your  petitioner  acquired  said  tract  of  land  of  Jean  Man- 
uel Fleitas,  Barthelemy  Fleitas,  and  Virginie  Fleitas,  wife  of 
Louis  Aime  Pigneguy,  by  act  passed  before  the  said  Theodore 
Seghers,  notary  public,  on  the  19th  day  of  May  (1836). 

^^  Your  petitioner  alleges,  that  from  that  period  until  the 
present  time  he  has  had  the  quiet  possession  of  said  tract  of 
land,  and  that  those  from  whom  he  derived  title  have  had  the 
peaceable  and  uninterrupted  possession  of  the  same,  under 
perfect  titles,  for  upwards  of  thirty-five  years. 

**  Your  petitioner  further  shows,  that  notwithstanding  the 
premises,  Mrs.  Michaela  Leonarda  Almonester,  the  wife  of  Jo- 
seph Xavier  Celestin  Delfau,  Baron  of  Pontalba,  separated 
from  bed  and  board  from  the  said  husband,  by  a  judgment  of 
the  tribunal  of  the  first  instance,  at  Senlis,  in  Finance,  bearing 
date  the  25th  day  of  February,  (1836,)  has,  by  her  agent, 
Noel  Barthelemy  Le  Breton,  residing  in  this  city,  ofifered  for 
sale  at  public  auction,  to  be  sold  on  the  28th  day  of  this 
present  month,  through  Messrs.  Mossy  &  Garidel,  auctioneers, 
a  certain  tract  of  land  divided  into  a  great  number  of  lots, 
fi'onting  on  the  Bayou  road  and  extending  across  the  Canal 
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Carondelet,  over  the  property  of  your  petitioner,  to  Commou 
Street. 

^^  Your  petitioner  further  shows,  that  the  said  Noel  Barthe- 
lemy  Le  Breton  has  been  constituted  the  general  and  special 
agent  at  New  Orleans  of  the  said  Mrs.  Pontalba,  by  powers  of 
attorney  executed  before  Berceau  and  his  colleague,  notaries 
at  Paris,  in  France,  where  she  resides.  That  your  petitioner 
has  amicably  requested  the  said  agent  to  desist  from  this  in- 
tended sale  as  far  as  it  affects  the  above-described  property  of 
your  petitioner,  and  would  disturb  him  in  the  peaceable  pos- 
session thereof,  but  he  refuses  to  yield  to  said  request. 

*'*Your  petitioner  therefore  prays  that  a  writ  of  p^,^Q 
injunction  may  issue,  enjoining  the  said  Mi*s.  Pontalba  *- 
and  Noel  Barthelemy  Le  Breton,  her  agent,  as  well  as 
Messrs.  Mossy  &  Garidel,  the  above-mentioned  auctioneei-s, 
from  proceeding  to  sell,  until  the  further  order  of  the  court, 
such  of  the  above-mentioned  lots  of  ground  as  are  situated  on 
the  above-described  tract  of  land  belonging  to  your  petitioner. 

^  Your  petitioner  further  alleges,  that  the  said  Mrs.  Pon- 
talba and  her  agent  pretend  title  to  the  aforesaid  property  of 
your  petitioner,  and  hold  out  to  the  public  that  your  peti- 
tioner has  no  title  to  the  same,  and  by  their  deeds  and  words 
aforesaid  have  caused  him  damage  to  the  amount  of  five  thou- 
sand dollars,  which  he  is  entitled  to  recover,  and  to  have  them 
enjoined  from  ever  pretending  title  to  said  property. 

"  Wherefore  your  petitioner  respectfully  prays  that  the  said 
Mrs.  Pontalba,  by  her  agent  Noel  Barthelemy  Le  Breton,  may 
be  cited  to  appear  and  answer  this  petition,  and  to  set  forth 
by  what  title  she  claims  the  property  above  described  of  your 
petitioner;  and  that,  after  all  due  and  legal  proceedings, 
judgment  may  be  rendered  in  favor  of  your  petitioner  against 
the  said  Mrs.  Pontalba ;  that  the  sale  by  her  of  any  jMut  of 
the  above-described  tract  of  land  belonging  to  your  petitioner 
be  perpetually  enjoined  ;  and  that  she  may  be  moreover  per- 
petually enjoined  from  pretending  title  to  said  property ;  that 
she  be  condemned  to  pay  to  your  petitioner  five  thousand 
dollars  damages^  with  all  costs  of  suit ;  and  that  your  Honor 
would  afford  all  such  other  and  further  relief  as  the  nature 
of  his  case  may  require,  and  as  to  justice  and  equity  may 
belong.    As  in  duty  bound,  &c. 

(bigned,)         Isaao  T.  Prbston,  AtCyfwr  Petitioi%er'' 

To  this  petition  the  defendant  filed  the  following  answer. 

^  The  Answer  of  Michaela  Leonarda  Almonester,  the  Wife 
separated  from  bed  and  board  of  Joseph  Xavier  Celestiu 
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Delfau  Pontalba,  herein  represented  by  Noel  Barthelemy 
Le  Breton,  her  attorney  in  fact,  to  the  Petition  filed  in  this 
Court  at  the  suit  of  Joseph  Kenton,  of  New  Orleans : 

"  This  respondent  comes  now  into  court  by  her  counsel,  and 
for  answer  says,  that  she  denies  all  and  singular  the  facts  and 
allegations  in  the  said  petition  set  forth.  And  this  respondent 
further  answering  says,  that  the  plaintiflf  could  derive  no  title 
whatsoever  to  the  property  by  him  claimed  from  the  transfer 
unto  him  executed  by  Jean  Manuel  Fleitas,  Barthelemy  Flei- 
tas,  and  Virginie  Fleitas,  per  act  before  T.  Seghers,  notary,  of 
the  19th  of  May,  1835. 
*41  *"  "^^^^  respondent  denies  that  the  plaintiff's  ven- 

■^  dors  had  at  any  time  any  good  title  to  the  property  by 
them  sold,  or  were  ever  in  possession  thereof. 

"  This  respondent,  on  the  contrary,  contends  that  she  is  the 
sole  and  lawful  proprietor  of  the  land  claimed  by  the  plain- 
tiff, and  that  she  has  had  title  to,  as  well  as  possession  of,  the 
same  for  fifty-five  years  and  upwards. 

"  That  this  respondent  further  says,  that  the  injunction 
sued  for  and  obtained  by  said  Kenton  against  the  sale  of  said 
property  was  unjust,  illegal,  and  malicious,  and  has  inflicted 
injury  to  the  interests  of  this  respondent  to  an  amount  ex- 
ceeding twenty-five  thousand  dollars ;  wherefore  this  respond- 
ent prays  that  said  injunction  be  dissolved,  at  the  costs  of  the 
plaintiff;  that  she  be  permitted  to  reconvene  against  him,  and 
have  judgment  for  the  said  sum  of  twenty-five  thousand  dol- 
lars, and  to  that  effect  that  the  said  Kenton  be  cited  to  appear 
and  answer  this  petition  in  reconvention,  and  be  condemned 
as  prayed  for. 

"  And  this  respondent  prays  for  all  other  and  further  relief 
which  the  nature  or  equity  of  the  case  may  require. 

"  And  tliis  respondent  will  ever  pray,  &c. 
(Signed,)  Soulb, 

C.  Derbigny,  Of  Counsel.' 


»> 


Much  documentary  evidence  was  filed,  and  oral  testimony 
taken  in  open  court,  all  of  which  was  inserted  in  the  record. 

When  the  cause  came  on  for  trial,  in  February,  1838,  the 
plaintiff,  Kenton,  produced  a  Spanish  grant,  dated  20th  of 
May,  1801,  issued  to  Carlos  Guardiola,  by  Don  Ramon  de 
Lopez  y  Angulo,  the  Intendant  of  Louisiana,  and  a  regular 
chain  of  conveyances  from  the  original  grantee  down  to  him- 
self.   This  grant  covered  the  land  in  dispute. 

The  defendant  claimed  title  under  the  following  docu- 
ments: 

4 


JANUARY  TERM,    1850. 


Almonester  v.  Kenton. 


Ist.   A  concession  to  Louis  Cezaire  Le  Breton,  in  1752. 

2d.   A  concession  to  Alexandre  Latil,  in  1764. 
■   Upon  the  trial,  the  District  Court  decided  thjit  neither  of 
these  concessions  included  the  land  in  controversy. 

The  defendant  then  relied  upon  a  plea  of  prescri[)tion  which 
had  been  previously  filed,  being  a  plea  of  prescription  of  ten, 
twenty,  and  thirty  years.  But  the  court  overruled  the  plea 
for  each  of  these  periods  of  time. 

The  case  was  carried  by  api)eal  to  the  Supreme  Court  of 
the  State  of  Louisiana,  where  the  argument  involved  the  fol- 
lowing points,  viz  : — 

1.  That  the  grant  to  Guardiola  was  void,  because,  after  the 
1st  of  October,  1800,  the  date  of  the  treaty  of  San  Ildefonso, 
*Spain  was  no  longer  the  sovereign  of  Louisiana,  and  p#r 
because  the  14th  section  of  the  act  of  Congress  passed  *- 
on  the  26th  March,  1804,  declared  ail  such  grants  to  be  null 
and  void.  But  the  court  overruled  these  objections  to  the 
grant,  and  also  decided  that  the  District  Court  was  right  in 
saying  that  the  two  concessions  set  up  by  the  defendant  did 
not  cover  the  land  in  dispute,  and  in  saying  also  that  the  plea 
of  prescription  was  not  well  founded.  The  Supreme  Court 
therefore  affirmed  the  judgment  of  the  District  Court;  which 
was,  that  the  injunction  served  upon  the  defendant  should  be 
made  perpetual. 

A  rehearing  was  afterwards  granted,  on  the  single  question 
whether  Guardiola's  grant  was  protected  by  the  proviso  to 
the  14th  section  of  the  act  of  Congress  of  the  26th  March, 
1804.  That  section  declares,  "  that  all  grants  for  lands  within 
the  territories  ceded  by  the  French  Republic  to  the  United 
States  by  the  treaty  of  the  30th  of  April,  1803,  the  titles 
whereof  were,  at  the  date  of  the  treaty  of  San  Ildefonso,  in 
the  crown,  government,  or  nation  of  Spain,  and  every  act  and 
proceeding  subsequent  thereto,  of  whatsoever  nature,  towards 
the  obtaining  of  any  grant,  title,  or  claim  to  such  lands,  and 
under  whatsoever  authority  transacted  or  pretended,  be,  and 
the  same  are  hereby  declared  to  be,  and  to  have  been  from 
the  beginning,  null  and  void,  and  of  no  effect  in  law  or 
equity  ;  provided,  nevertheless,  that  any  thing  in  this  section 
contained  shall  not  be  construed  to  make  null  and  void  any 
band  fide  grant,  made  agreeable  to  the  laws,  usages,  and  cus- 
toms of  the  Spanish  government,  to  an  actual  settler  on  the 
lands  so  granted  for  himself,  and  his  wife  and  family ;  or  to 
make  null  and  void  any  bond  fide  act  or  proceeding  done  by 
an  actual  settler,  agreeably  to  the  laws,  usages,  and  customs 
of  the  Spanish  government,  to  obtain  a  grant  for  lands  actu- 
ally settled  on  by  the  person  or  persons  claiming  title  thereto, 
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if  such  settlement  Id  either  case  was  actually  made  prior  to 
the  20th  day  of  December,  1803,"  &c. 

After  the  rehearing,  the  court  decided  that  the  grant  to 
Guardiola  was  embraced  in  the  proviso  which  protects  actual 
settlers  before  the  cession  to  the  United  States,  and  was  also 
protected  by  the  treaty  of  cession  itself. 

From  this  judgment,  a  writ  of  error  brought  the  case  up  to 
this  court. 

It  was  argued  by  Mr.  Brovm^  on  the  part  of  Kenton,  the 
defendant  in  error,  no  counsel  appearing  for  the  plaintiff  in 
error.  This  argument  was  an  elaborate  examination  of  the 
act  of  Congress,  and  the  other  grounds  upon  which  the  Su- 
♦fii       preme  *Court  of  Louisiana  rested  its  judgment ;  but 

J  as  the  decision  of  this  court  was  confined  to  a  single 
view  of  the  case,  it  is  not  deemed  necessary  to  insert  Mr. 
Brown's  argument. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  by  writ  of  error  to  the 
Supreme  Court  of  Louisiana.  The  suit  originated  in  a  peti- 
tion filed  the  28th  of  December,  1836,  by  Kenton,  in  the 
First  District  Court  of  that  State,  alleging  that  the  defend- 
ant, Pontalba,  through  her  agent,  Le  Breton,  had  advertised 
for  sale  certain  lots  of  ground  in  the  rear  of  the  city  of  New 
Orleans,  claiming  to  own  the  same,  which  land  the  petitioner 
averred  belonged  to  him,  and  was,  at  the  time  of  filing  the 
bill,  in  his  possession,  and  that  it  had  been  in  the  peaceable 
and  uninterrupted  possession  of  himself  and  those  under 
whom  he  derived  title  for  upwards  of  thirty-five  years.  The 
petitioner  therefore  prayed  that  the  defendant  might  be 
restrained  from  selling  or  intermeddling  with  the  property  in 
question,  and  that  he  might  be  quieted  in  his  title.  In  answer, 
the  defendant  averred  that  she  was  the  legal  owner  of  the 
premises,  and  had  been  in  possession  of  the  same  for  more 
than  fifty-five  years.  On  the  trial  of  the  cause  in  the  Dis- 
trict Court,  the  plaintiff  introduced,  with  other  testimony, — 

1.  A  concession  made  by  Don  Ramon  de  Lopez  y  Angulo, 
with  the  certificates  of  survey,  records,  &c.,  dated  May  20, 
1801,  granting  the  premises  in  question  to  Carlos  Guardiola. 

2.  An  act  of  sale  from  Guardiola  to  Fleitas,  conveying  the 
property  to  the  latter,  dated  June  6,  1805. 

8.   A  sale  of  the  land  from  the  heirs  of  Fleitas  to  the  plain- 
tiff, dated  May  19,  1835. 
4.   He  also  produced  testimony  to  show  that  he  and  those 
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under  whom  he  claimed  had  been  in  possession  since  the.dnte 
of  the  grant  to  Guardiola  in  1801. 

The  defendant  then  introduced  in  evidence  an  act  of  Bale 
from  L.  C.  Le  Breton  to  Madame  Dauberville  for  six  arpent^ 
and  fourteen  toises  front,  dated  May  80, 1757,  reciting  that 
the  vender  was  the  owner  of  the  premises  sold,  as  well  as  of 
two  arpents  front  adjoining  the  same,  which  he  reserved  .firo^i 
such  sale.  She  also  presented  acts  of  sale  made  in  1757  ap^ 
1758,  from  Le  Breton  and  from  the  succession  of  Dauber- 
ville, conveying  the  whole  of  the  above-mentioned  lands  to 
Latil,  and  a  grant  made  to  the  latter,  by  the  Spanish  govew- 
ment  in  1764.  She  then  exhibited  a  full  chain  of  title  from 
Latil  to  herself,  and  proved  possession  of  the  premises  cov- 
ered by  her  title  papers  from  1789. 

*A  decree  was  made  by  the  District  Court  in  favor  ^^ 
of  the  petitioner,  Kenton,  and  a  perpetual  injunction  *- 
awarded  in  accordance  with  his  prayer.  The  cause  was  car- 
ried to  the  Supreme  Court  on  appeal,  where  the  decree  pf 
the  inferior  court  was  affirmed.  Both  courts  decided  that 
the  premises  included  in  the  Spanish  grant  of  1801,  to  Guar- 
diola, were  not  the  same  as  those  covered  by  the  acts  of  sale 
and  grant  to  Latil. 

Now  that  this  court  has  no  jurisdiction,  under  the  25th 
section  of  the  Judiciary  Act  of  1789,  to  reexamine  the  deci- 
sion of  a  State  court,  which  drew  in  question  the  mere  fact 
of  where  a  dividing  line  between  two  tracts  of  land  was,  is 
too  plain  for  discussion.  Had  the  decision  of  the  Supreme 
Court  of  Louisiana  stopped  here,  then  certainly  jurisdiction 
would  be  wanting.  But  that  court  went  further  in  its  first 
opinion  ,  and  then  a  rehearing  was  demanded,  after  the  first 
decree  in  favor  of  Kenton  had  been  pronounced ;  and  a  re- 
hearing was  granted  on  the  single  question  whether  Guardi- 
ola*s  grant  was  protected  by  the  proviso  to  the  14th  section 
of  the  act  of  Congress  of  March  26, 1804. 

That  section  declares,  '^  that  all  grants  for  lands  within  the 
territories  ceded  by  the  French  Republic  to  the  United  States 
by  the  treaty  of  the  30th  of  April,  1803,  the  titles  whereof 
were,  at  the  date  of  the  treaty  of  San  Ildefonso,  in  the  crown, 
government,  or  nation  of  Spain,  and  every  act  and  proceed- 
ing subsequent  thereto,  of  whatsoever  nature,  towards  the 
obtaining  of  any  grant,  title,  or  claim  to  such  lands,  and  under 
whatsoever  authority  transacted  or  pretended,  be,  and  the 
same  are  hereby  declared  to  be,  and  to  have  been  from  the 
beginning,  null  and  void,  and  of  no  effect  in  law  or  equity; 
provided,  nevertheless,  that  any  thing  in  this  section  con- 
tained shall  not  be  construed  to  make  null  and  void  any  hand 
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fide  grant,  made  agreeably  to  the  laws,  usages,  and  customs 
of  the  Spanish  government,  to  an  actual  settler  on  the  lands 
so  granted  for  himself,  and  his  wife  and  family  ;  or  to  make 
null  and  void  any  bond  fide  act  or  proceeding  done  by  an 
actual  settler,  agi'eeably  to  the  laws,  usages,  and  customs  of 
the  Spanish  government,  to  obtain  a  grant  for  lands  actually 
settled  on  by  the  person  or  i)ersons  claiming  title  thereto,  if 
such  settlement,  in  either  case,  was  actually  made  prior  to 
the  20th  day  of  December,  1803,"  &c. 

And  on  this  proviso  of  the  statute,  an  opinion  was  expressed 
by  the  court  below,  which  is  found  in  the  record,  and  was  as 
follows : — 

"  The  proviso  above  recited  contemplates  two  classes  of 
titles :  first,  those  granted  according  to  the  ordinances  and 
usages  of  the  Spanish  government,  upon  the  usual  condition 
^rs-^       *of  settlement  upon  the  lands  so  granted  to  heads  of 

J  families,  provided  such  condition  was  complied  with 
before  the  cession  to  the  United  States ;  and  second,  such  as 
were  applied  for  after  the  settlement  was  made,  commonly 
called  permission  to  settle  with  a  requSte.  In  both  cases  we 
are  to  look,  in  our  opinion,  to  tlie  laws  and  usages  of  the 
Spanish  governTiient  for  the  definition  of  an  actual  settler, 
rather  than  to  subsequent  acts  of  Congress,  wliich  provide 
for  preemptions  in  favor  of  such  persons  as  shall  have  settled 
upon,  inhabited,  and  cultivated  a  part  of  the  public  domain. 
This  proviso  recognizes  the  authority  of  Spain  to  make  cer- 
tain grants  after  the  date  of  the  treaty  of  San  Ildefonso,  and 
therefore  it  cannot  be  said  that  Congress  had  treated  this  as 
exclusively  a  political  question,  and  absolutely  decided  that 
the  sovereignty  was  changed  at  that  period.  The  only  doubt 
is,  whether  (iuardiola  can  be  classed  in  either  of  the  catego- 
ries expressed  in  the  act  of  Congress.  He  exhibits  a  title  in 
form  to  a  small  tract  of  land,  which  was  appurtenant  to  an- 
other tract  already  owned  and  possessed  bv  him.  The  Intend- 
ant  of  the  province,  in  the  preamble  oi  his  patent,  states 
him  to  be  a  resident  of  the  city,  and  owner  of  a  piece  of  land 
on  the  Hayou  road,  where  he  has  his  dwelling ;  which  prop- 
erty is  deficient  in  depth  to  graze  his  cattle  upon.  It  is  for 
these  reasons  that  a  small  additional  grant  is  made  to  him. 
This  was  done  in  conformity  with  the  existing  ordinances 
relative  to  the  distribution  of  the  public  domain ;  Guardiola 
was  certainly  regarded  by  the  Intendant  as  actually  settled 
on  the  land  to  which  his  new  grant  was  but  an  appendage ; 
and  although  the  expression  used  in  the  opinion  of  the  cour\ 
first  pronounced,  that  the  grant  was  inhabited  and  improved, 
was  perhaps  not  strictly  accurate,  especially  with  reference  to 
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subsequent  acts  of  Congress  defining  rights  of  preemptions, 
yet  substantially  we  consider  the  grant  to  Guardiola  as  em- 
braced in  the  proviso  which  protects  actual  settlers  before  the 
cession  to  the  United  States ;  and  we  cannot  suppose  Con- 
gress intended  by  the  act  in  question,  or  by  any  subsequent 
legislation,  to  declare  null  and  void  those  small  grants  made 
bond  fide  according  to  the  usages  of  the  Spanish  government 
to  inhabitants  of  the  province,  to  meet  the  wants  of  a  glow- 
ing population. 

"Looking  upon  Guardiola's  grant  as  one  made  in  good 
faith,  according  to  the  usages  and  ordinances  of  the  Spanish 
government,  and  as  having  become  private  proi)erty  according 
to  those  laws  and  usages,  and  according  to  the  treaties  be- 
tween France  and  Spain,  and  the  law  of  nations,  we  consider 
it  protected,  not  merely  by  the  proviso  of  the  act  of  Congress 
first  recited,  but  by  the  treaty  of  cession. 

*"It  is  therefore   ordered,  adjudged,  and  decreed,       p#Q 
that  the  judgment  first  pronounced   remain   undis-       '- 
turbed." 

By  section  909  of  the  Code  of  Practice  governing  the  Su- 
preme Court  of  Louisiana,  that  court  is  required  to  state  the 
reasons  for  its  judgments,  by  citing  as  exactly  as  possible  tlie 
laws  on  which  it  founds  its  opinions;  and  by  section  912,  a 
party  dissatisfied  with  the  judgment  may  aj)ply  for  a  rehearing 
in  the  cause,  by  petition.  From  the  petition  and  opinion,  it 
does  appear  thiit  a  construction  of  the  14th  section  of  the  act 
of  1804  was  drawn  in  question  by  the  State  Court ;  but  it 
does  not  therefore  follow  that  this  court  has  jurisdiction  ;  the 
fact  is  found,  that  no  interference  exists  between  the  tracts  of 
land  respectively  claimed,  and  with  this  settled  fact  we  have 
to  deal.  It  concluded  the  right  against  Pontalba ;  she  could 
not  go  beyond  the  boundary  established  as  the  true  one  by 
that  decision.  And  the  next  inquiry  is,  whether  she  can  be 
heard  in  this  court,  to  call  in  question  a  construction  of  the 
act  of  1804,  which  did  not  touch  her  paper  title,  nor  affect 
her  right  in  any  degree.  The  State  court  held  that  Kenton's 
title  was  valid,  and  sanctioned  by  the  proviso  to  the  14th  sec- 
tion of  the  act ;  the  decision,  therefore,  so  far  as  he  was  con- 
cerned, was  not  opposed,  but  in  conformity,  to  the  right 
claimed  under  the  statute;  and  the  defendant  below,  Pon- 
talba, having  no  opposing  title  to  the  land  in  dispute,  could 
not  be  injured  by  the  opinion  expressed  on  Kenton's  title. 
The  only  plausible  ground  on  which  jurisdiction  could  be 
claimed  arises  from  the  mode  of  proceeding  in  the  State 
courts.  The  action  was  brought  by  Kenton  for  slander  of 
title,  and  to  prevent  a  public  sale  of  land  then  in  his  actual 
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possession,  and  which  had  been  so  for  thirty-five  years  next 
previous.  The  defendant,  Pontalba,  denied  that  Kenton  had 
any  title,  and  set  up  title  in  herself  to  the  land  claimed  by 
Kenton  in  his  petition ;  and  by  her  answer  and  petition,  in 
reconvention  asked  an  a£5rmative  decree  in  her  favor  for 
damages ;  thus  becoming  a  plaintiff  likewise.  This  is  an  or- 
dinary mode  of  trying  title  in  Louisiana.  Issue  being  joined 
on  the  right,  and  this  adjudged  to  be  in  Kenton,  the  court 
gave  a  decree  in  his  favor,  ana  awarded  a  perpetual  injunction 
against  Pontalba,  restraining  her  from  selling  the  land.  The 
injunction  was  a  mere  incident  to  a  final  adjudication  estab- 
lishing a  right  to  real  property ;  the  decree  carried  with  it 
(as  against  the  opposing  party)  conclusive  force,  to  which 
nothing  could  be  added  by  the  award  of  an  injunction  ;  it  was 
intended  to  prevent  any  further  illegal  intermeddling  by  the 
other  party,  and  was  rather  in  execution  of  the  decree  than 
*1 01  ^  substantial  part  of  it.  The  awarding  such  writ  *can- 
^  not,  therefore,  be  relied  on  as  a  circumstance  giving 
this  court  jurisdiction ;  and  being  of  opinion  that  on  no 
ground  presented  by  the  record  can  this  cause  be  entertained, 
we  accordingly  order  that  it  be  dismissed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Louisiana  for 
the  Eastern  District,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  this  cause  be,  and  the  same  is  hereby,  dis- 
missed for  the  want  of  jurisdiction. 


•>•<• 


William  H.  Ibwin,  Appellant,  v.  Geobqe  O.  Dixion 

AND  John  A.  Dixion. 

Where  a  right  to  a  public  highway  is  aneged  to  be  violated,  and  a  remedy  is 
sought  tlurough  an  injunction,  it  is  not  issued,  either  at  the  instance  of  a 
public  officer  or  private  individual,  unless  there  is  danger  of  great,  contin- 
ued, and  irreparable  injury ;  and  not  issued  at  the  instance  of  an  individual, 
claiming  under  such  public  right,  unless  he  has  suffered  some  private,  direct, 
and  material  damage  beyond  the  public  at  large.^ 

^  Followed.     Clark  v.  Dmaldson,  An  injunction  to  prevent  a  public 

104  Ul.,   640.    Cited.    St.  Louis  v.  nuisance  may  be  obtained  by  an  indi- 

Knapp,  Stout,  ^c  Co.,  6  Fed.  Bep.,  223 ;  vidual,  when  such  nuisance  will  be  an 

8.  c,  2  McCrary,  slS.     See  koot  v.  extraordinary  injury,  when  created, 

Commontpeakh,  98  Pa.  St.,  176.  irreparable  in  damages  or  irremedia- 
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Where  the  remedy  by  injuDction  is  sought  for  an  injury  to  an  individual,  and 
not  public  right,  it  is  necessary  also  that  the  right  to  raise  the  obstruction 
should  not  be  in  controversy,  or  have  been  settled  at  law.  Otherwise,  an 
injunction  is  not  the  appropriate  remedy.  Until  the  rights  of  the  parties 
are  settled  by  a  trial  at  law,  a  temporary  injunction  only  is  issued  to  pre- 
vent an  irremediable  injury.* 

The  principles  examined  which  constitate  a  dedication  of  land  to  public  uses. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia  and  County  of  Alexandria. 
It  was  a  bill  filed  by  the  Dixions  to  restrain  the  appellant 
from  erecting  an  inclosure  in  what  they  claimed  to  be  a  public 
highway,  in  the  town  of  Alexandria,  by  which  the  said  high- 
way was  obstructed,  and  the  ancient  lights  of  the  appellees, 

ble  at  law,  without  a  multitude  of  upon  a  street  in  a  city  erects  a  stoop 

suits.    Parish  v.  Stephens,  1  Oreg.,  73.  and  fence  in  front  thereof,  so  as  to 

80  an  individual  who  has   suffered  reduce  the  space  left  for  public  travel 

special  damage  by  the  obstruction  of  upon  the  sidewalk  from  nineteen  to 

a  navigable  river,  may  emoin  the  nui-  eight  feet,  an  owner  of  a  lot  fronting 

sance.     Jolly  v.  Terre  Haute  Draw-  on  the  same  street,  and  distant  about 

bridge  Co,,  o  McLean,  237 ;    United  one  hundred  feet  from  the  obstruction 

States  V.  Railroad  Bridge  Co.,  Id.,  617 ;  so  created,  may  maintain  an  action  to 

Ufuted  States  v.  New  Bedford  Bridge^  have  the  same  abated  as  a  nuisance. 

1  Woodb.  &  M.,  402;  Pennsylvania  v.  Crooke  v.  Anderson,  23  Hun  (N.  Y.), 

Wheeling  Bridge,  13  How.,  510 ;  Works  266. 

V.  Junction  Railroad,  6  McLean,  426.  At  the  suit  of  a  land-owner,  equity 

But  one  who  has  suffered  an  injury,  will  enjoin  a  threatened  obstruction 

no  different  in  character  from  that  of  a  highway,  where  the  very  value 

sustained  by  the  public  in  general,  and   substance    of   plaintiff's    estate 

will  not  be  entitled  to  file  a  bill,  for  would  suffer  thereby  serious  special 

an  obstruction  of  a  highway.    Chicago  injury.    Keystone  Bridge  Co.  v.  Sum- 

Y.  Union  Building  Assoc.,  102  111.,  379;  mers,  13  W.  Va.,  476. 

8.  c,  40  Am.  Kep.,  608;    Adams  v.  In  Wisconsin,  it  is  settled  law, "  that 

Popham,  76  N.  T.,  410,  413.  an  obstruction  which  prevents  a  law- 

An  injunction  against  the  mahite-  ful  use  of  a  public  highway,  besides 

nance  of  a  structure  claimed  to  be  a  being  a  public  nuisance,  is  a  special 

common  nuisance  will  not  be  granted,  injury  to  adjoming  lotowners,  against 

unless  plaintiff's  actual  or  threatened  which  they  may  have  an  injunction, 

injury  is  other  or  greater  than  that  when  threatened.    Pettibone  v.  Ham- 

sustained  by  the  rest  of  the  oommu-  ttton,  40  Wis.,  402.    In  all  such  cases, 

nity  in  the  neighborhood;  nor  will  it  hoifever,  the  injunction  will  only  be 

be  granted  even  when  that  is  shown,  granted  in  order  to  prevent  irrepara- 

unless  the  injury,  actual  or  threat-  ble  mischief,  or  to  prevent  or  suppress 

ened,  be  of  a  serious  or  irreparable  continual,  oppressive,  or  vexatious  liti- 

character,  and  plaintiff  has  used  dili-  «ttion.      SiUiman    v.  Hudson    River 

gence  in  applying.    Ninth  Av.  R.  R.  Bridge  Co.,  4  Blatchf .,  305 ;  s.  c,  5 

Co.  V.  New  York  Elevated  R.  R.  Co.,  7  Wall.,  403.      S.  P.   Brown  v.  Carolina 

Daly  (N.  Y.),  174.  Central  R'y  Co.,  83  N.  C,  128. 

A  mere  change  in  the  line  of  a  *  Cited.  Parker  v.  Winnipiseogee 
public  road  is  not  such  an  obstruction  Lake,  Cotton,  ^c.  Co.,  2  Black,  652. 
as  will  be  enjoined  at  the  suit  of  one  Such  temporary  injunction  will  be 
who,  with  the  general  public,  is  in-  granted,  where  the  obstruction  about 
convenienoed  in  common,  where  in  to  be  made  is  likely  to  become  a  pub- 
making  the  application  a  three  years'  lie  nuisance,  for  the  protection  of  the 
delay  is  unaccounted  for.  RicJieson  defendants  themselves.  SiUiman  r. 
V.  Rithesen,  8  Bradw.  (111.),  204.  Hudson  River  Bridge  Co.,  supra. 

Where  the  owner  of  a  lot  fronting 
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looking  into  the  said  liighway,  were  darkened  ;  and  for  an 
abatement  of  the  nuisiuice.  The  court  granted  a  perpetual 
injunction,  defining  the  limits  of  the  highway,  and  requiring 
the  appellant  to  remove  the  nuisance. 

The  material  facts  of  the  case  were  as  follows.  John  Fitz- 
gerald and  Valentine  Peers,  on  the  25th  of  April,  1778, 
received  a  conveyance  of  lot  61  in  the  town  of  Alexandria, 
between  which  and  the  water  of  the  Potomac  River  there 
was  "  sunken  ground,"  which,  on  the  17th  of  September,  1778, 
was  conveyed  by  William  Ramsay  and  John  Carlyle,  in  their 
♦111  ^^^^  *right,  and  as  trustees  of  the  said  town,  to  the  said 
J  Fitzgerald  and  Peere.  A  portion  of  this  land  was  built 
upon  by  them,  and  that  portion  which  extends  from  King  Street 
on  the  north,  running  with  Union  Street  on  the  west  to  the 
centre  of  an  alley  now  called  Dock  Street,  or  Fitzgerald's 
Alley,  and  running  to  the  Potomac  River,  with  the  building 
fronting  on  Union  Street,  was,  by  various  deeds,  transferred 
to  and  vested  in  Thomas  Irwin,  the  father  of  the  appellant. 
Thomas  Irwin  was  in  under  his  purchase  in  the  year  1802, 
and  continued  so  to  his  death,  which  happened  in  the  month 
of  January,  1827.  By  liis  will,  he  directed  that  all  his  estate 
should  be  equally  divided  between  his  children,  when  his  son 
William  (the  appellant)  should  arrive  at  the  age  of  twenty- 
one  ;  in  the  meantime  to  be  managed  for  their  benefit,  by  his 
sons  Thonjas,  James,  and  William. 

A  division  of  the  estate  was  made  on  the  15th  of  January, 
1835,  by  which  there  was  assigned  to  James  Irwin  a  ware- 
house, on  the  south  side  of  King  Street,  and  fronting  the 
river  ;  beginning  on  King  Street,  at  the  northeast  corner  of 
said  warehouse,  and  running  thence  southwardly,  with  the 
east  front  of  the  same,  to  the  centre  of  the  south  wall,  be- 
tween which  wall  and  the  warehouse  south  of  it  (by  this 
deed  allotted  to  Ann  J.  Carey)  is  an  alley  or  open  space ; 
then,  with  the  centre  of  said  south  wall,  westwardly,  to  the 
east  side  of  the  east  wall  of  a  warehouse  by  this  deed  assigned 
to  William  H.  Irwin  ;  then  northwardly,  with  the  said  east 
side  of  the  said  last-mentioned  warehouse,  and  the  east  side 
of  the  warehouse  hereby  assigned  to  Mary  Irwin,  to  King 
Street ;  thence  eastwardly,  on  King  Street,  to  the* beginning  : 
the  said  warehouse  being  part  of  a  lot  of  gi'ound  conveyed  to 
said  Thomas  Irwin,  deceased,  by  William  and  J.  C.  Herbert, 
and  by  the  devisees  and  trustee  of  John  Dunlap.  On  the 
20th  of  April,  1836,  James  Irwin  conveyed  all  his  real  estate 
in  the  county  of  Alexandria  to  William  L.  Hodgson,  to  secure 
his  brother,  William  II.  Irwin.  On  the  28th  of  February, 
1842,  James  Irwin,  to  secure  the  payment  of  certain  debts 
12 
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therein  mentioned,  with  the  consent  of  William  H.  Irwin, 
conveys  to  John  Hooif  "all  his,  the  said  James  Irwin's,  right, 
title,  and  interest  in  and  to  the  warehouse  situated  at  the 
foot  of  King  Street,  and  then  in  the  occupancy  of  John 
Howard,  which  property  was  conveyed  to  the  said  James 
Irwin  by  deed  of  partition  between  the  heirs  of  the  late 
Thomas  Irwin,  deceased,  made  and  executed  in  the  year 
1831,  and  was  afterwards  conveyed  in  trust  to  the  said 
Thomas  Irwin,  to  secure  his  mother,  Elizabeth,  for  what  she 
had  become  responsible.  Elizabeth  Irwin  also  united  in  this 
*deed.  James  Irwin,  having  failed  to  pay  the  debts  rm-to 
intended  by  the  last-mentioned  deed  to  be  secured,  the  ^ 
trustee,  John  Hoofif,  set  up,  pursuant  to  the  deed,  and  sold 
the  property  to  the  appellees,  who  complied  with  the  terms 
of  sale,  and  Elizabeth  Irwin  thereupon  united  with  Hooff  in 
a  conveyance  of  the  property,  describing  it  as  fronting  on  the 
Potomac  River."  James  and  William  H.  Irwin  did  not  join 
in  the  execution  of  this  deed. 

The  Dixions  thus  claimed  to  have  all  the  estate,  right,  title, 
and  interest  of  James  Irwin  in  this  property,  and  this  was  the 
foundation  of  their  private  right. 

It  further  appeared  from  the  record,  that,  at  the  time 
Thomas  Irwin  purchased  the  property,  there  was  a  large 
warehouse  at  the  corner  formed  by  Union  and  King  Streets, 
and  between  that  and  the  river  was  an  open  space  or  lot, 
extending  along  the  line  of  King  Street  about  ninety  feet,  to 
a  dock  at  the  foot  of  King  Street.  In  the  year  1804,  he  built 
the  warehouse  now  owned  by  the  Dixions,  fronting  on  King 
Street  and  on  the  Potomac  River.  At  one  period  of  time,  a 
very  large  trade  was  carried  on  in  these  premises,  and  for 
years  the  whole  business  of  the  house  was  transacted  through 
the  door  in  the  east  front,  looking  to  the  river. 

The  whole  property  on  which  tlie  buildings  stand  forms 
nearly  a  square,  the  west  side  of  which  is  on  Union  Street, 
the  north  on  King  Street,  the  south  on  a  public  alley,  called 
Fitzgerald's  Alley,  and  on  the  east  was  an  open  space  running 
along  the  front  of  the  buildings  from  King  Street  to,  and 
passing  beyond,  this  alley.  This  space  is  formed  artificially, 
and  made  solid,  and  is  upwards  of  forty  feet  in  breadth  before 
the  wharves  which  project  into  the  river,  or  the  docks  running 
by  the  side  of  the  wharves  to  this  open  space,  are  reached. 
That  part  of  the  open  space  lying  immediately  adjacent  to 
the  eastern  front  of  the  Dixions'  property  was  paved  with 
brick  to  the  width  of  about  four  feet,  beyond  which,  and 
running  along  the  line  of  this  pavement  from  King  Street  to 
Fitzgerald's  Alley,  there  is  a  passage  for  carts  and  passengers, 
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which  is  commonly  used,  and  has  never  been  purposely  ob- 
structed since  the  erection  of  this  house,  in  1804. 

After  the  purchase  by  the  Dixious  of  the  said  warehouse, 
the  said  William  H.  Irwin  erected  a  wooden  fence  eight  or 
ten  feet  high,  inclosing  a  space  nearly  twenty-five  feet  square, 
the  north  side  of  the  inclosure  embracing  one  of  the  windows 
on  the  ground  floor  in  the  east  part  of  the  building,  and 
projecting  eastward  at  right  angles  to  the  house,  and  then 
southward,  and  westward,  and  back  to  the  wall  of  the  other 
*131  warehouse  erected  *by  William  Irwin,  so  that  it  im- 
-'  paired  the  access  to  the  Dixions'  house,  and  obstructed 
their  lights,  and  also  completely  interrupted  the  passing  along 
the  foot-way,  and  greatly  obstructed  the  use  of  the  carriage- 
way. 

The  Dixions  filed  their  bill  to  restrain  Irwin,  and  prevent 
his  erecting  this  inclosure,  and  put  their  right  on  the  ground 
of  his  darkening  their  ancient  lights ;  and,  also,  that  he  was 
obstructing  a  public  highway.  The  injunction  was  ordered 
and  served.  Irwin  persisted  in  completing  the  erection,  and 
they  amended  their  bill,  setting  up  distinctly  that  Thomas 
Irwin  in  his  lifetime  had  dedicated  to  the  public  the  use  of 
that  part  of  this  open  space  covered  by  said  inclosure,  and 
the  same  had  been  used  by  the  public  as  an  open  street  and 
common  highway,  and  the  use  of  which  had  been  consented 
to  by  all  the  persons  interested  in  said  property,  and  by  the 
different  owners  of  the  fee  simple  of  the  lots  of  ground  ad- 
joining and  bounding  thereon,  and  by  those  heretofore  claim- 
ing title  to  the  said  warehouse  and  lot  now  owned  by  the 
Dixons,  and  that  the  same  had  been  used  by  the  public  as  a 
common  highway  and  open  street  for  upwaras  of  thirty  years, 
for  carriages,  horses,  wagons,  and  drays  of  every  description, 
to  pass,  or  stand  upon  to  receive  lading,  and  for  doing  busi- 
ness of  merchandise,  or  other  business. 

The  answer  of  William  H.  Irwin  describes  the  fence 
erected  as  extending  from  a  post  near  the  Dixions'  house, 
east  26  feet,  then  south  26  feet,  then  west  26  feet,  about  10 
feet  high ;  but  denies  that  it  is  erected  on  any  public  street 
or  strand,  or  on  land  over  which  the  public  have  any  right  of 
way. 

And  denies  that  it  covers  any  part  of  complainant's  window, 
and  also  denies  that  it  diminishes  in  any  perceptible  degree 
the  light  passing  through  it. 

.  That  the  fence  is  exclusively  on  a  lot  assigned  by  the  deed 
of  partition  to  James  Irwin,  W.  H.  Irwin,  and  A.  I.  Carey,  in 
common, — the  whole  pmperty  consisting  of  five  warehouses 
in  a  single  block  (the  main  building  comprising  three,  resting 
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on  the  west  on  Union  Street,  on  the  north  on  King  Street, 
and  on  the  south  on  Dock  Alley,  and  the  two  wings  extend- 
ing east  from  the  east  side  of  the  main  building,  with  an 
open  space  between  them),  and  of  the  wharf  lot  and  pier, 
which  commenced  at  the  eastern  walls  of  the  two  wings,  and 
extended  unto  the  river.  By  the  deed  of  partition  the  north- 
ern wing  was  assigiied  to  James  Irwin,  the  southern  wing  to 
A.  I.  Carey,  the  middle  open  space,  in  connection  with  the 
middle  warehouse  of  the  main  building,  to  W.  H.  Irwin,  and 
the  wharf  lot  and  pier,  or  open  space  to  the  east,  to  the  three 
in  oommon, —  *on  which  open  space  is  the  erection  ^^^^ 
complained  of,  the  Dixions  having  purchased  the  '- 
nor&ern  wing. 

That  this  open  space  had  been  reclaimed  fL*om  the  river  by 
artificial  filling  up,  requiring  constant  repair, — ^was  of  a  per- 
ishable quality, — ^had  always  been  kept  in  repair  exclusively 
by  Thomas  Irwin  and  his  predecessors  and  heirs, — who  had 
at  all  times  openly  and  notoriously  asserted  their  exclusive 
ownership  over  the  lot  by  excluding  people  from  it,  by  cov- 
ering  it  with  merchandise,  and  by  renting  it  especially  to  the 
tenant  of  the  Dixions'  warehouse  to  be  used  in  connection 
with  it. 

That  it  had  been  kept  open  for  the  convenience  of  the 
owners  solely,  in  connection  with  the  wharf;  and  that  the 
passage  of  people  over  it  had  been  by  leave  and  sufferance, 
and  not  as  of  right,  but  in  subordination  to  the  rights  of  the 
owner. 

He  denies  positively  all  the  allegations  of  the  bill  tending 
to  show  the  dedication  of  that  space,  or  any  part  of  it,  and 
also  denies  the  existence  of  any  street,  strand,  highway,  or 
passway  of  any  kind  for  the  public  over  any  part  of  the 
wharf  lot. 

He  admits  that  the  inclosure  partially  obstructs  passage 
over  said  lot,  but  that  there  is  still  ample  space  for  passage 
between  the  fence  and  wharf  for*every  purpose. 

He  states  that  notice  was  given  at  the  sale  that  only  the 
building  was  sold, — no  right  existed  beyond  the  wall, — ^but 
that  the  whole  open  space  was  private  property. 

That  the  interest  of  A.  I.  Carey  in  Thomas  Irwin's  estate 
was  settled  to  her  sepai*ate  use  prior  to  the  partition  by  deed 
of  10th  of  August,  1829 ;  W.  H.  Irwin's  interest  in  the  ware- 
house and  wharf  lot  and  pier  was  settled  to  the  separate  use 
of  his  wife  on  her  marriage  in  1839 ;  and  that  James  Irwin 
had  conveyed  his  warehouse  and  interest  in  the  wharf  lot  to 
secure  W.  H.  Irwin  for  certain  debts  still  due  to  full  value  of 
property. 
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That  he  acted  as  agent  of  the  owners  in  erecting  the 
fence. 

That  an  agreement,  referred  to  in  and  virtually  forming 
I)art  of  the  deed  of  partition,  expressly  stipulates  for  the 
building  on  the  open  space  by  any  two  of  the  owners. 

If  any  right  be  invaded,  lie  denies  that  it  causes  such  irrep- 
arable injury  to  complainants  as  entitles  them  to  relief  in 
equity,  and  avers  that  the  remedy  at  law  is  adequate. 

He  suggests  that  "  fronting  the  river  "  is  matter  of  de- 
scription, to  distinguish  the  warehouse  given  to  James  Irwin 
from  others,  not  giving  it  any  right  beyond  the  limits 
granted. 

Much  evidence  was  taken  on  both  sides  to  show  the  use  of 
the  lot  by  the  public  and  by  the  owner,  the  application  of 
1^^  c-i  *which  will  appear  by  referring  to  the  arguments  of 
J     the  respective  counsel. 

In  October,  1846,  the  counsel  for  the  defendant,  Irwin, 
moved  the  court  to  award  an  issue  to  be  sent  for  trial  to  the 
-  Circuit  Court  of  the  District  of  Columbia,  on  the  common 
law  side  thereof,  to  ascertain  whether  the  space  of  ground 
lying  between  the  east  end  of  the  complainant's  warehouse 
in  the  bill  mentioned  and  the  Potomac  River,  or  any  part 
thereof,  had  ever  been  dedicated  by  any  fee  simple  owner 
thereof,  as  a  highway,  to  the  use  of  the  public,  or  whether 
any,  and  what,  part  thereof  had  been  so  dedicated ;  and  if 
any  part  thereof  had  been  so  dedicated,  when  the  same  was 
so  dedicated. 

But  the  said  court  overruled  the  said  motion,  and  refused 
to  award  the  said  issue  as  prayed,  or  any  issue  relating  to  the 
dedication  of  the  said  space,  or  any  part  thereof.  To  which 
said  refusal  the  defendant  excepted  and  objected. 

The  cause  then  came  on  to  be  heard  upon  the  original  and 
amended  bills  of  the  complainants,  the  answer  of  the  defend- 
ant, and  the  exhibits  and  proofs  filed  by  the  paities,  when  the 
Circuit  Court  passed  the  following  decree : — 

"  Being  fully  satisfied  that  Thomas  Irwin,  the  ancestor  of 
said  defendant,  did,  in  his  lifetime,  dedicate  to  the  public  use 
a  highway  passing  along  the  eastern  front  of  the  said  ware^ 
house  mf'.ntioned  in  said  complainants'  bill,  and  running  from 
King  Street  to  Dock  Street,  or  Fitzgerald's  Alley,  in  the  town 
of  Alexandria,  and  that  the  same  was  used  as  a  highway  for 
many  yeare  before  the  filing  of  the  said  bill ;  that  there  was 
next  to  the  said  warehouse,  and  within  the  said  highway,  a 
footway  about  four  feet  wide,  beyond  and  next  to  which  was 
a  highway  for  the  passing  and  rei)assing  of  carts,  carriages, 
drays,  and  horses,  and  the  same  was  commonly  used  by  all 
16 
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persons  having  occasion  to  use  the  same  :  and  being  further 
fully  satisfied  that  the  said  defendant  did,  before  the  filing  of 
the  said  bill,  erect  across  the  said  highway  a  fence,  which  he 
has  continued  to  this  day,  fully  obstructing  the  passage  along 
the  said  highway ;  that  the  said  fence  is  immediately  adjacent 
to  the  east  wall  of  the  said  house,  between  two  of  the  win- 
dows in  the  said  east  wall,  and  close  to  the  frame  of  one  of 
said  windows  ;  that  the  said  fence  was  a  special  and  material 
injury  to  the  use  and  enjoyment  of  the  said  defendant's  said 
warehouse,  and  is  a  continuing  injury  to  the  same,  do,  tliis 
Slst  day  of  October,  1846,  adjudge,  order,  and  decree,  that  the 
injunction  heretofore  issued  in  this  cause  be,  and  the  same  is 
hereby,  made  perpetual.  And  they  do  further  order  and 
direct,  that  the  said  defendant  do  forthwith  take  down  and 
remove  the  said  fence,  and  that  *he  be,  and  he  is  here-  p«^/> 
by,  for  ever  hereafter,  so  long  as  the  said  footpath  and  ^ 
highway  shall  be  continued  to  be  used  as  such,  enjoined  and 
prohibited  from  erecting  or  putting  any  obstruction  in  the 
said  highway  within  the  space  of  nineteen  feet  wide,  meas- 
ured east  from  the  eastern  wall  of  said  warehouse  of  said 
complainants,  and  running  from  King  Street  to  Dock  Street, 
or  Fitzgerald's  Alley,  as  it  is  indifferently  called  and  known ; 
which  said  nineteen  feet  is  hereby  declared  to  be  the  eastern 
limit  of  said  highway,  and  said  highway  does  extend  no  far- 
ther east ;  and  that  the  said  defendant  pay  the  costs  of  this 
suit,  to  be  taxed  by  the  clerk." 

From  this  decree,  Irwin  appealed  to  this  court. 

The  case  was  argued  by  Mr,  Jones  and  Mr.  Davis^  for  the 
appellant,  and  by  Mr.  F,  L.  Smith  and  Mr.  Bradley^  for  the 
appellees. 

On  the  part  of  the  appellant  it  was  contended, — 
1.  The  complainant's  evidence  does  not  prove  a  dedication. 
No  witness  testifies  to  an  actual  dedication.  Nor  is  any  such 
uninterrupted  user  as  of  right  by  the  public,  and  acquiescence 
by  the  owners  proved,  as  justifies  the  inference  of  a  dedication. 
All  the  answers  to  this  point  not  excepted  to  state  in  gen- 
eral and  stereotyped  phrase  that  the  wharf  lot  "  has  been 
used  as  a  common  and  public  highway,"  &c. ;  but  when  asked, 
the  witnesses  "  do  not  know  whether  so  uSfed  by  license  or  as 
of  right,  and  several  state  the  piling  of  goods,  &c.,  over  the 
open  space  by  Thomas  Irwin  and  the  owners,  and  their 
receipt  of  wharfage  therefor, — and  their  ignorance  of  any 
permanent  obstruction,  and  of  any  prohibition  against  its  use 
by  the  public. 
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No  witness  that  it  was  in  fact  a  street,  or  that  it  was  known 
and  considered  or  called  such,  and  the  title  ^^ strand"  is 
one  of  complainant's  own  suggestion,  while  several  say  there 
was  no  street  there. 

It  does  not  appear  that  any  permanent  erection  obstructed 
the  space. 

It  does  not  appear  that  any  person  at  any  time  asserted  a 
right  to  pass  over  or  remain  on  the  ground  in  opposition  to 
Mr.  Irwin. 

The  defendant  proved, — 

1.  That  Thomas  Irwin,  and  those  claiming  under  him,  did, 
by  words  and  acts,  assert  their  right  of  property  in,  and  of 
control  over,  the  wharf  lot,  without  dispute. 

2.  That  it  was  generally  reputed  their  property. 

*171  *^'  '^^^^  *^®y  occupied  it  for  commercial  purposes, 
J     covering  it  with  lumber,  goods,  wood,  &c.,  &c. 

4.  That  it  was  made  ground,  of  perishable  quality,  and 
kept  in  repair  by  them. 

6.  That  they  assumed  and  exercised  a  discretionary  right 
of  removing  peraons  from  the  property,  but  did  not  churlishly 
exclude  persons  from  passing,  when  not  inconvenient. 

6.  That  it  was  assessed  to  them  as  private  property. 

7.  That  it  was  essential  that  the  wharf  lot  should  be  left 
uninclosed  for  convenient  use,  and  the  passage  was  kept  open 
for  that  purpose. 

8.  That  the  pavement  was  short, — only  before  and  for  the 
use  of  the  warehouse  purchased  by  Dixion, — ^not  from  street 
to  street ;  and  put  there  since  T.  Irwin's  death. 

9.  That  the  wharf  lot  and  pier — ^the  whole  designated  as 
the  wharf — was  rented  to  vessels  and  steamboats,  at  tlie  cus- 
tomary wharfage,  for  landing  goods  and  passengers,  who  nec- 
essarily passed  over  said  space  to  reach  the  streets,  thus 
giving  it  the  appearance  of  being  a  public  thoroughfare,  when 
in  reality  people  only  exercised  a  privilege  paid  for,  implying 
no  public  right. 

10.  That  the  Dixions'  house  fronts  on  King  Street,  and  so 
does  not  require  a  right  of  way  over  this  lot ;  and  the  wharf 
being  private  property,  they  could  not  reach  the  river  over 
it,  but  by  defendant's  permission. 

11.  That  the  Dixions  purchased  with  full  notice  of  the 
rights  of  defendant's  principals  to  the  open  space,  and  sub- 
ject to  the  agreement. 

12.  That  the  injury  to  the  warehouse  of  the  Dixions  from 
the  fence  was  not  serious  and  irreparable,  but  slight  and  tri- 
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13.  That  the  light  was  not  in  any  perceptible  degree  ex- 
cluded from  the  window,  or,  if  at  all,  not  materially  lessened. 

14.  That  property  similarly  situated,  and  open,  on  other 
parts  of  the  wharves  of  Alexandria,  is  treated  as  private 
property,  and  built  on  at  pleasure. 

Whereupon  the  counsel  for  the  appellant  contended, — 
I. — ^1.   That  a  feensimple  title  to  the  warehouses,  wharf  lot, 

and  pier  in  Thomas  Irwin,  his  predecessors,  and  heirs,  is 

proved. 

2.  That  no  express  dedication  is  shown,  and,  on  the  con- 
trary, it  is  disproved  by  the  answer  and  otherwise. 

3.  That  user  is  only  evidence  whence  the  court  are  to  in- 
fer a  dedication. 

4.  That,  to  form  a  sufficient  foundation  for  that  inference, 
it  must  have  been  uninterrupted,  peaceable,  with  the  knowl- 
edge and  acquiesence  of  the  fee-simple  owner,  and  as  of  right. 

*5.  And  that  any  fact,  act,  or  public  declaration,  r*\Q 
showing  that  the  owner  did  not  acquiesce  in  the  user  ^ 
by  the  public  as  of  right, — did  not  mean  to  abandon  his  right 
to  the  public, — is  sufficient  to  prevent  the  acquisition,  by  vir- 
tue of  the  user,  of  a  right  of  way.  Nichols  v.  Aylor^  7  Leigh 
( Va.),  546 ;  Stafford  v.  Coyney,  7  Barn.  &  C,  267  ;  14  E.  C. 
L.,  39,  40,  41 ;  ^keen  v.  Lynch^  1  Rob.,  186 ;  Jarvis  v.  Dean^ 
3  Bing.,  447 ;  13  E.  C.  L.,  46,  46 ;  Wood  v.  VecU,  6  Barn.  & 
Aid.,  464 ;  7  E.  C.  L.,  168 ;  Gray  v.  Bond,  2  Brod.  &  B.,  671, 
672, 667;  Denning  v.  Roome,  6  Wend.  (N.  Y.),  661,  666-668 ; 
New  Orleans  v.  United  States,  10  Pet.,  713;  Cincinnati  v. 
White's  Lessee,  6  Pet.,  431 ;  Barclay  v.  Howell,  6  Pet.,  498, 
502,  603;  Harper  v.  Charlesworth,  4  Barn.  &  C,  674;  Wood- 
yer  v.  Hadden,  6  Taunt.,  126  ;  1  E.  C.  I..,  34,  38,  41 ;  2  Stark. 
Ev.,  380,  381 ;  Gray  v.  Bond,  2  Brod.  &  B.,  667 ;  Law  of 
Easements,  83,  84 ;  Commonwealth  v.  Low,  3  Pick.  (Mass.), 
408 ;  2  Stat,  at  L.  (Act  of  1804,  §  6) ;  Bex  v.  Wandsworth, 

1  Barn.  &  Aid.,  63 ;  Br.  Museum  v.  Finnis,  6  Car.  &  P.,  460 ; 
8  Ad.  &  EL,  99. 

If  any  dedication  be  proved,  it  is  of  a  general  right  of  pas- 
sage, over  some  part  of  the  lot,  liable  to  be  varied  at  the  con- 
venience of  the  owners,  though  not  to  be  cut  off  entirely,  and 
not  of  a  way  next  the  house ;  but  this,  as  also  the  decree,  is 
at  variance  with  the  pleadings. 

II.  If  the  dedication  be  sufficiently  proved,  still  no  such 
irreparable  damage,  irremediable  at  law,  and  sufficient  to 
give  equity  jurisdiction,  is  proved.  2  Story,  Eq.,  §§  923,  924, 
926  ;17  Ves.,  617,  628 ;  4  H.  &  M.,  474 ;  Gardner  v.  Newburgh, 

2  Johns.  (N.  Y.)  Ch.,  166 ;  Georgetown  v.  Alex,   Canal  Co., 
12  Pet.,  97,  99 ;  Van  Bergen  v.  Van  Bergen,  3  Johns.  (N.  Y.) 
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Ch.,  282,  287 ;  Parker  v.  Smith,  6  Car.  &  P.,  438 ;  Back  v. 
Stacey,  2  Id.,  465 ;  Law  of  Easements,  285,  315,  319;  Attorney- 
General  v.  Nichol,  1«  Ves.,  338 ;  2  Russ.,  121. 

III.  That  the  court  should  have  awarded  a  trial  at  law. 
Law  of  Easements,  314,  315,  316 ;  Weller  v.  Smeatan^  1  Cox, 
102 ;  Wynstanlet/  v.  Lee,  2  Swanst.,  336 ;  Robinson  v.  Ld. 
Byron,  1  Bro.  C.  C,  588 ;  Attorney-General  v.  Cleaver,  18  Ves., 
211 ;  Crowder  v.  Tinkler,  19  Ves.,  622,  627 ;  Sutton  v.  Ld. 
Montfort,  4  Sim.,  559 :  6  Johns.  (N.  Y.)  Ch.,  439. 

IV.  Prescription  for  ancient  windows  is  here  impossible, 
owing  to  unity  of  possession  in  Thomas  Irwin,  and  no  other 
ground  of  right  is  alleged  or  proved.  Morris  v.  Edgington,  8 
Taunt.,  24. 

V.  There  is  no  obstruction  of  light,  either  in  mode  or 
extent,  as  gives  equity  jurisdiction.  Attorney-Gen.  v.  Nichol, 
16  Ves.,  338 ;  2  Suppl.  to  Ves.,  340 ;  Wynstanley  v.  Lee,  2 
♦1 91     Swanst.,  *333 ;  Parker  v.  Smith,  5  Car.  &  P.,  438 ; 

J     Back  V.  Stacey,  2  Id.,  465 ;  Law  of  Easements,  286, 
134,  135 ;  Martin  v.  Gable,  1  Campb.,  320,  323. 

VI.  That  proper  parties  have  not  been  made.  Story,  Eq. 
PI.,  §  231 ;  Onbom  v.  Bank  of  U.  States,  5  Cond.  R.,  742, 
760 ;  M^Namara  v.  Williams,  6  Ves.,  143 ;  Le  Tenier  v.  Mary, 
of  Anspach,  15  Ves.,  164,  165 ;  1  Dan.  Ch.  Pr.,  301,  802 ;  2 
Atk.,  515. 

VII.  That  Dixion  is  bound  by  the  stipulations  of  the  agree- 
ment referred  to  in  the  partition,  and  estopped  from  contro- 
verting tlie  right  of  defendant's  principals,  to  build  on  the 
wharf  lot.  Carver  v.  Jackson,  4  Pet.,  83,  86,  88,  58 ;  Denn  v. 
Cornell,  3  Johns.  (N.  Y.)  Cas.,  174 ;  Crane  v.  Morris  and  Astor^s 
Lessee,  6  Pet.,  611,  612  ;  Mason  v.  Muncaster,  9  Wheat.,  445; 
Ben  V.  Peete,  2  Rand.  (Va.),  540,  542,  546,  647;  2  Lomax's 
Dig.,  209 ;  2  Barn.  &  Ad.,  278 ;  Shelly  v.  Wright,  Willes,  9 ; 
1  Stark.  Ev.,  206  n. ;  4  Pet.,  83 ;  Burnett  v.  Lynch,  5  Barn.  & 
C,  589 ;  Burleigh  v.  Stibbs,  5  T.  R.,  465,  466 ;  Habergham  v. 
Vincent,  2  Ves.,  227,  228 ;  Hiyginson  v.  Clowes,  15  Ves.,  622 ; 
Story's  Eq.  PI,,  §  672;  5  Sim.,  640 ;  14  Ves.,  211,  214. 

On  the  part  of  the  appellees  it  was  contended, — 
First.  There  may  be  a  dedication  of  a  right  of  passage  to 
the  public  without  any  formal  deed  or  writing.  Lade  v.  Shep- 
herd, 2  Str.,  1004,  cited  and  approved  by  this  court  in  City 
of  Cincinnati  v.  The  Lessee  of  White,  6  Pet.,  at  pages  437  and 
438,  and  this  last  case  at  length.  See  this  doctrine  reviewed 
and  affirmed  in  10  Pet.,  at  pages  712,  713. 

Second.  This  dedication   may  be  inferred  from  notorious 
acts  of  user,  with  the  knowledge  of  the  owner  of  the  fee. 
20 
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Valentine  v.  Boston^  22  Pick.  (Mass.),  75.  The  enjoyment 
of  such  use  by  the  public  for  a  period  beyond  the  statute  of 
limitations  creates  a  right  in  the  ])ublic.  Valentine  v.  Boston^ 
22  Pick.  (Mass.),  75,  80;  Barclay  v.  Howell,  6  Pet.,  513. 
And  the  breath  or  extent  of  the  highway  is  a  question  of  fact, 
to  be  collected  from  the  circumstances  of  the  case.  Sprague 
V.  Waite,  17  Pick.  (Mass.),  309;  Hannum  v.  Belcherstoum^ 
19  Id.,  311. 

Besides,  in  this  case,  in  the  deed  of  partition  between  the 
heirs  of  Thomas  Irwin,  this  warehouse  is  described  as  "front- 
ing the  river,  beginning  on  King  Street,  at  the  northeast 
corner  of  the  said  warehouse,  and  running  thence  southwardly 
with  the  east  front  of  the  same" ;  and  in  the  deed  to  the 
Dixions,  as  "fronting  on  the  Potomac  River.*'  The  proof, 
too,  is  full,  that  for  a  series  of  years,  and  almost  from  the 
period  of  its  erection,  this  was  the  principal  business  front 
through  which  the  transactions  of  the  house  were  carried  on, 
and  there  was  a  *brick  pavement  along  that  front,  pijion 
These  are  all  controlling  circumstances  to  show  that  ^ 
a  thoroughfare  running  along  the  front  was  contemplated  by 
the  owner,  and  used  by  the  occupants  of  the  house  and  the 
public.  These  facts  give  to  that  description  a  definite  and 
precise  meaning.  William  H.  Irwin  and  Mrs.  Care}'^  were 
parties  to  the  deed  of  partition ;  and  in  the  description  of  the 
warehouse  assigned  to  Mrs.  Carey,  the  first  line  is  given  to 
begin  "at  the  southeast  corner  of  said  warehouse  on  said 
alley,  then  north  with  the  east  front  of  the  same."  In  the 
same  deed  of  partition,  it  will  be  seen  in  the  allotment  to 
William  H.  Irwin,  express  power  is  given  to  him  to  close  the 
windows  on  the  south  side  of  James  s  and  the  north  side  of 
Mi-s.  Carey's  warehouses,  looking  into  the  alley  between  thena, 
which  alley  also  is  assigned  to  William  H.  Irwin  ;  and  also, 
on  the  same  page,  "the  warehouse  fronting  east  on  said 
wharf  allotted  to  Ann  J.  Carey  "  is  specially  referred  to.  No 
authority  is  given  to  obstruct,  in  any  manner,  the  openings 
and  windows  on  these  "  east  fronts,"  or  to  raise  those  walls 
any  higher.  These  are  satisfactory  proofs  of  a  conveyance, 
bounding  on  some  open  space  between  the  houses  and  the 
river.  It  is  a  front  boundary.  "  Front,"  in  the  common 
usage  of  the  word  in  relation  to  town  property,  necessarily 
imports  access.  The  deeds  of  partition,  therefore,  and  the 
mesne  conveyances  to  the  Dixions,  contain  language  neces- 
sarily, ex  vi  termini,  importing  an  access  to  the  eastern  entran- 
ces into  these  buildings,  and,  coupled  with  the  other  circum- 
stances, show  a  clear  intent  to  recognize  a  common  highway. 
If  so,  the  rule  is  clear,  and  it  is  a  complete  dedication  if  theru 
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were  none  before.     1  Hill  (N.  Y.),  189;  Id.,  191  ;  19  Wend. 
(N.  Y.),  128. 

Nor  is  it  necessary,  in  such  a  case,  that  the  user  should 
have  continued  twenty  yeara.    Barclay  v.  Hou^elU  6  Pet.,  518. 

Third.  The  evidence  in  this  case  shows  that  Thomas  Ir- 
win, being  the  owner  of  the  soil,  opened  a  passage  over  it  from 
King  Street  to  Dock  Street,  along  the  eastern  front  of  this 
house ;  that  he  did  not,  by  any  visible  distinctive  mark,  show- 
that  he  meant  to  preserve  all  his  rights  over  it,  nor  did  he  ex- 
clude persons  from  passing  at  pleasure,  but  did  permit  the 
public  for  nearly  thirty  years,  and  his  heirs,  after  his  death, 
for  more  than  ten  veal's  additional,  to  pass  and  rcjiaas,  as  in 
a  common  highway,  over  the  passage  thus  opened  by  him ; 
and  this  is  a  dedication  of  such  use  to  the  public.  Jtexy. 
Lloyd^  1  Campb.,  262  ;  Jarvis  v.  Dean^  3  Bing.,  447 ;  Daniel 
V.  Norths  11  East,  372,  opinion  of  Le  Blanc,  and  note  (a)  ; 
Rex  V.  Barr^  4  Cam[)b.,  10 ;  Aspindall  v.  Brotvn^  3  T.  R.,  265. 

Fourth.  The  right  to  a  free  passage  over  the  highway  is 
*21 1  ^^  *^^^^  public  acquires ;  the  fee  remains  in  the  original 
J  grantor,  and  he  may  necessarily  use  it,  and  exercise 
every  right  and  control  over  it  not  inconsistent  with  the  free 
passage  given  to  the  public.  Com.  Dig.,  tit.  Chimin,^  let.  A. 
1 ;  Barclay  v.  Howell^  6  Pet.,  513,  514 ;  Lade  v.  Shepherd^  2 
Str.,  1004. 

The  acts  of  ownership  supposed  to  have  been  proved  on 
the  part  of  Thomas  Irwin  and  his  heirs,  and  as  negativing 
this  right  of  way,  if  consistent  with  the  public  use  to  which  it 
was  dedicated,  do  not  in  any  degree  impair  that  public  right. 
They  are,  he  used  it  "as  any  and  eveiy  other  person" ;  "kept 
it  in  repair  at  his  own  cost" ;  would  not  let  cartmen  and  dray- 
men stand  their  drays  and  carts  on  the  gi'ound,  being  unwil- 
ling to  have  the  ground  stamped  and  trodden  into  holes; 
"drove  off  persons  with  their  drays  or  carts" ;  "horses  stand- 
ing there  with  drays  or  carts  stamped  the  ground  into  holes ; 
and  in  fly-time  created  great  annoyance"  ;  he  would  "take  a 
whip  from  some  of  those  near  him,  and  go  and  drive  off  some 
half  dozen  of  the  carts  and  drays,  and  if  the  drivers  grumbled 
at  it,  he  would  tell  them  to  go  and  stand  on  the  corporation 
grounds,  for  which  they  paid  taxes ;  that  thej*^  paid  nothing 
for  standing  on  the  space  from  which  he  drove  them  ;  piled 
wood  there,  leaving  room  for  carts  to  pass."  He  paid  taxes 
for  the  whole  ground,  not  discriminating  between  this  high- 
way and  the  residue  of  the  property.  These  acts  are  all  entirely 
consistent  with  the  dedication  to,  and  use  of  the  highway  by, 
the  public.  Lade  v.  Shepherd^  2  Str.,  1004 ;  Com.  Dig.,  tit 
Chimin,^  let.  A.  8. 
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Nor  is  it  any  answer  to  say,  he  was  the  owner  on  both  siden 
of  the  highway,  and  kept  it  open  for  his  own  use. 

1.  He  did  not  in  any  way  limit  or  restrict  it.    1  Campb.,  262. 

2.  The  deed  of  partition  separated  the  property,  and  the 
use  previous  to  and  following  upon  tl)at  deed  clearly  defines 
what  the  rights  of  the  parties  under  that  deed  should  be.  1 
Hill  (N.  Y.),  189, 191 ;  19  Wend.  (N.  Y.),  128. 

Fifth.  We  assume  that  we  have  shown  a  highway,  and  the 
right  of  the  Dixions  to  a  "  front"  on  that  highway,  and  to  an- 
cient windows  looking  out  upon  it.  It  is  beyond  dispute, 
that  W.  H.  Irwin,  by  the  fence  and  building  complained  of, 
obstructed  the  highway,  impaired  that  front,  and  injured 
those  ancient  lights.  This  gives  the  right  to  a  remedy  by  in- 
junction, at  the  instance  of  the  party  thus  injured.  It  is  a  pub- 
lic nuisiince,  by  which  also  private  parties  are  directly  injured, 
and  an  injunction  is  the  proper  remedy.  Coming  v.  Lowerre^ 
6  Johns.  (N.  Y.)  Ch.,  439.  And  the  principle  is  stated  in 
Crawder  v.  Tinkler^  19  Ves.,  617,  623  ;  Spencer  v.  Lond.  and 
Birm.  R.  R.  *Co.^  8  Sim.,  193;  Sampson  y.  Smithy  Id.,  r*oo 
272 ;  and  see  Corporation  of  Georgetown  v.  Alexandria  •- 
Canal  Company ^  12  Pet.,  91,  98,  99.  And  see  the  cases  in 
8  Dan.  Ch.  Pr.,  1858  and  notes. 

Sixth.  The  court  was  right  in  defining  the  limits  of  the 
highway.  The  proof  of  the  pavement  is  quite  clear.  It  was 
four  feet  wide.  The  proof  of  a  highway  wide  enough  for 
two  carts  or  drays  to  pass  each  other  is  equally  clear.  The 
court  allowed  fifteen  feet  for  this  highway,  in  addition  to  the 
four  feet  for  the  footpath.  This  is  the  least  space  which 
could  be  used  for  that  purpose,  and  allows  but  seven  feet 
and  a  half  for  each  cart.  The  space  between  the  warehouse 
and  the  dock  is  about  forty  feet,  and  the  space  left  for  the 
passage  of  the  public  was  "  fifteen  or  twenty  feet."  The 
anchors  were  piled  so  as  to  fill  up  about  half  way. 

A  jury  would  have  the  right  to  find  the  limits  of  the  high- 
way, ffannum  v.  Belchertovm^  19  Pick.  (Mass.),  811 ;  and 
see  the  cases  cited  under  the  fifth  point. 

Seventh.  The  court  was  right  to  order  the  nuisance  to  be 
abated  and  removed,  and  to  make  the  injunction  perpetual ; 
because,  at  the  time  of  the  service  of  the  first  injunction,  the 
obstruction  was  incomplete,  and  the  appellant  proceeded  to 
finish  it  in  direct  contempt  of  the  court.  Van  Bergen  v.  Vaii 
Bergen^  2  Johns.  (N.  Y.)  Ch.,  272 ;  East  India  Co.  v.  Vincent^ 
2  Atk.,  83 ;  Ryder  v.  Bentham^  1  Ves.  Sen.,  542. 

And  it  is  clearly  one  of  the  great  objects  of  this  jurisdio- 
tion,  when  the  public  and  private  injuries  are  combined,  to 
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cause  the  nuisance  to  be  abated  peaceably,  and  to  prevent 
its  recurrence. 

The  corporate  authorities  of  the  town  of  Alexandria  have 
possessed  and  exercised  control  over  the  streets  and  high- 
ways in  said  town  ever  since  its  incorporation.  They  also 
limit  and  regulate  the  wharves.  The  various  acts  of  the 
General  Assembly  of  Virginia,  excei)t  the  act  of  1782,  here- 
inafter referred  to,  and  the  acts  of  Congress,  the  first  estab- 
lishing and  incorporating,  and  the  latter  amending,  the  char- 
ter of  the  town  of  Alexandria,  will  be  found  collected  in 
Davis's  Laws  of  the  District  of  Columbia. 

The  town  of  Alexandria  was  established  in  1748.  (See 
Davis's  Laws,  p.  533.)  Sixty  acres  of  land  were  appropri- 
Jited  for  its  location,  on  the  south  side  of  the  Potomac  River, 
the  meanders  of  the  river  forming  its  eastern  boundary.  In 
1762,  (Davis,  536,)  the  trustees  of  the  town  were  authorized 
to  convey  to  settlers  certain  lots  embraced  within  specified 
boundaries,  "  beginning  at  the  corner  of  the  lot  denoted  in 

*2^1  ^^®  P^*^  *^^  ^  town  by  the  figures  77,  and  extending 
J  thence  doyrn  the  river." 

In  1779,  the  town  of  Alexandria  was  incorporated  (Davis, 
541).  At  page  542,  the  power  is  given  to  the  maj'^or,  re- 
corder, and  aldermen,  "to  assess  the  inhabitants  for  the 
charge  of  repairing  the  streets  and  highways."  In  1782,  an 
act  was  passed  (see  Henning's  Statutes  at  Large,  Vol.  II.,  p. 
44),  giving  to  the  corporate  authorities  of  Alexandria  the 
power,  which  they  are  required  to  exercise,  "  to  open  and  ex- 
tend Water  Street  through  the  said  town,  from  north  to 
south,  as  far  as  the  limits  of  the  said  town  extend,  and  also 
to  lay  off  Union  Street,  from  north  to  south,  as  far  as  the 
limits  of  the  said  town  extend."  By  an  act  of  Congress  ap- 
proved May  13th,  1826  (Davis,  385,  386),  Alexandria  having 
been  then  ceded  to  the  general  government,  jxiwer  is  given 
the  Common  Council  of  said  town  "to  erect,  repair,  and  reg- 
ulate public  wharves,  deepen  docks  and  basins,  and  to  limit 
the  extension  of  private  wharves."  Congress  had  previously, 
by  an  act  approved  February  25,  1804  (Davis,  161, 163),  con- 
ferred on  the  Common  Council  of  Alexandria  power  "to 
pave,  make,  and  repair  the  streets  and  highways." 

The  ground  claimed  as  a  highway  is  no  part  of  the  wharf 
alleged  to  belong  to  the  heirs  of  T&omas  Irwin,  but  an  open 
strand,  or  slip  of  ground,  between  the  first  range  of  ware- 
houses and  the  wharves.  The  paper  referred  to  as  defend- 
ant's exhibit  five  gives,  and  can  give,  no  authority  to  create 
a  public  nuisance.  The  highest  legislative  power  can  confer 
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no  such  right.     Besides,  the  paper  has  no  bearing  on  the 
points  at  issue  in  this  canse. 

The  deed  of  partition  among  the  heirs  of  Thomas  Irwin 
provides  that  they  "have  agreed  to  make  partition  of  the  real 
estate,  land,  annuities,  and  rent  charges  devised  to  them  as 
aforesaid,  from  tlieir  father,  the  said  Thomas  Irwin,  deceased, 
and  do,  by  these  presents,  make  full,  perfect,  and  absolute 
partition  of  all  and  singular,  the  same,  as  is  more  particularly 
allotted  and  described  in  the  schedule  hereto  annexed,  as  a 
part  of  this  deed,  with  each,  all,  and  every  the  rights,  privi- 
leges, and  aj)purtenances,  grants,  covenants,  claims,  and  con- 
ditions whatsoever,  to  each  and  all  of  the  said  lots,  pieces  of 
ground,  annuities,  and  rent  charges  belonging,  or  in  any  case 
appertaining,"  &c. 

The  warehouse  purchased  bj'^  the  Dixions  was,  under  this 
deed  of  partition,  allotted  to  James  Irwin,  and  by  him  con- 
veyed in  the  manner  stated.  We  submit,  that,  upon  the  sev- 
erance of  the  estate  by  the  deed  of  partition,  the  privilege  of 
access  to  the  eastern  front  of  the  warehouse,  and  of  the  right  of 
way  *along  said  front,  which  existed  during  the  unity  \%nA 
of  the  estate,  passed  by  implied  grant  to  James  Irwin,  '■ 
and  by  subsequent  conveyances  to  those  holding  under  him. 
See  3  Kent,  Com.  (6th  ed.),  p.  434,  and  note  (<?),  referring  to 
Gale  &  Whatley's  Treatise  on  Easements,  p.  49 ;  1  Green 
(N.  J.),  57 ;  Law  of  Easements,  38-62.  A  like  principle 
applies  as  to  the  enjoyment  of  ancient  rights.  1  Saund.  PL 
&  Ev.,  81,  and  cases  there  cited. 

Under  the  grant  of  the  warehouse  and  lot  to  the  Dixions, 
there  passed  whatever  was  necessary  to  its  beneficial  use 
and  enjoyment.  The  rule  of  law  is  well  settled,  that  a  right 
of  way,  or  other  appurtenant  to  land,  will  pass  by  a  grant 
of  the  land,  without  any  mention  being  mside  of  the  ease- 
ment or  appurtenant.  Kent  v.  Waite^  10  Pick.  (Mass.), 
141 ;  United  States  v.  Appleton^  1  Sumn.,  492  ;  8  Kent,  Com. 
(6th  ed.),  p.  420;  Hazard  v.  Robinson^  3  Mason,  272;  Plant 
V.  James^  5  Barn.  &  Ad.,  791 ;  Jackson  v.  Hathaway^  16 
Johns.  (N.  Y.),  447  ;   Truehart  v.  Price,  2  Munf.  (Va.),  468. 

The  appellees  insist  that  the  evidence  conclusively  proves 
that  the  obstruction  erected  by  William  H.  Irwin  is  a  public 
nuisance,  and  that  it  is  not  rendered  less  a  nuisance  by  the 
assertion  that  there  is  still  left  a  passway  in  front  of  their 
warehouse.  Whatever  obstruction  narrows  a  highway,  or 
renders  it  less  commodious,  is  a  nuisance.  4  Bac.  Abr.,  214, 
tit.  Highways  ;  16  Vin.  Abr.,  tit.  Nuisance  (J^),  p.  20;  The 
King  V.  Russell,  6  East,  427  ;  Dimmett  et  al,  v.  ^skridge^  6 
Munf.  (Va.),  808. 
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Further  to  sustain  the  first  point  in  brief,  we  cite  3  Kent, 
Com.  (6th  ed.),  p.  428,  n.  (a),  460,  451,  notes  (a)  and  (i), 
and  cases  there  cited  ;  Q-aiatian  v.  Gardfier^  7  Johns.  (N.  Y.), 
106 ;  Gale  and  Whatley  on  Easements,  p.  62  (ji.  6)  ;  Beatty 
et  al.  V.  Kurtz  et  al.^  2  Pet.,  568;  McConnell  v.  Trustees  of 
the  Town  of  Lexington^  12  Wheat.,  682 ;  Town  of  Powlett  v. 
Clark,  9  Cranch,  331  ;  2  Stark,  on  Ev.  (ed.  1830),  tit.  Hlyh- 
way,  pp.  663-666 ;  Vick  et  al.  v.  Mayor  of  Vicksburt/,  1 
How.  (Miss.),  379  ;  Trustees  of  Watertown  v.  Cowen,  4  Paige 
(N.  Y.),  510 ;  Cleveland  v.  Cleveland,  12  Wend.  (N.  Y.),  172 ; 
19  Pick.  (Mass.),  405 ;  4  N.  H.,  1. 

Under  tlie  fourth  point  in  brief,  we  cite  3  Kent,  Com.  (6th 
ed.),  pp.  432,  433,  434,  and  notes  to  those  pages. 

In  addition  to  the  cases  cited  in  brief,  point  fifth,  we  refer 
the  court  to  3  Kent,  Cora,  (same  ed.),  p.  448 ;  2  Story,  Eq. 
Jur.,  §§  925,  1)26,  926  (a)  ;  1  Madd.  Ch.  Pr.,  155 ;  Jeremy, 
Eq.  Jur.,  310,  311. 

To  sustain  the  seventh  point  in  brief,  2  Story,  Eq.  Jur.,  § 
924,  and  cases  there  cited. 

i^QCT  *We  further  maintain,  that  William  H.  Irwin  is  the 
J  only  necessary  party  defendant;  because  the  case  is 
one  of  malfeasance  only.  The  title  to  the  ground  over  which 
was  the  highway,  and  where  the  obstruction  was  erected,  was 
not  involved.  Lowe  v.  Munford,  14  Johns.  (N.  Y.),  426 ; 
Sumner  v.  Tileston,  4  Pick.  (Mass.),  308 ;  City  of  Cincinnati 
V.  White,  6  Pet.,  442. 

That  the  Dixions  gave  a  fair  value  for  the  warehouse,  with 
the  ri^ht  of  way  and  access  to  the  eastern  front,  as  it  had  ex- 
isted lor  forty  years.  See  the  valuation  of  the  real  estate  of 
Thomas  Irwin,  at  p.  167  of  the  record.  The  warehouse  de- 
scribed as  being  in  the  occupancy  of  A.  G.  Fleming  is  that 
which  was  purchased  by  the  Dixions  at  $2,860,  whereas  it  is 
there  valued  at  $2,200. 

As  to  appellant's  third  point,  see  Story's  Equity,  1478, 
1479. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

This  was  an  appeal  from  a  decree  in  the  Circuit  Court  of 
the  District  of  Columbia  for  the  County  of  Alexandria. 

The  proceedings  on  which  the  decree  was  entered  had  bee;: 
in  substance  as  follows. 

The  Dixions,  September  6,  1844,  filed  a  bill  in  chancery, 
setting  out  their  purchase,  in  October,  1848.  of  a  certain 
warehouse  in  Alexandria,  "  with  all  the  rights  and  appurte- 
nances to  the  same  belonging,"  and  that  they  bad  since  been 
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in  quiet  possession  of  the  same ;  that  this  warehouse  ^'fronts, 
on  the  east,  the  Kiver  Potomac,  aud  the  doors  and  windows 
of  said  front  open  on  a  strand,  which  has  been  used  uninter- 
ruptedly as  a  public  highway  for  upwards  of  thirty  years  " ; 
that  said  strand  or  sti*eet  is  the  great  thorouglifare  for  that 
part  of  the  town  between  the  river  and  the  last  range  of 
warehouses  fronting  thereon,  and  ^'  has  always  been  used  as 
a  common  aud  public  highway  for  the  free  and  uninterrupted 
passage  and  intercourse  of  the  public  "  ;  and  that  said  ware- 
house and  doors  and  windows  ^^  have  been  erected  upwards 
of  thirty  years,  without  any  effort  or  claim  heretofore  to 
obstruct  the  same/' 

The  bill  then  charged,  that  William  H.  Irwin,  on  the  6th 
of  September,  1844,  prepared  materials  and  employed  carpen- 
ters to  close  up  and  obstruct  the  doors  and  windows  of  the 
plaintifiGs,  thus  situated,  claiming  the  right  to  do  the  same, 
and  intends  forthwith  to  nail  plank  over  it,  or  build  a  fence 
^^  just  in  front  of  the  said  warehouse,  whereby  its  use  and 
value  would  be  greatly  and  seriously  injured";  and,  unless 
prevented,  it  "  will  cut  off  all  direct  intercourse  between  the 
said  front  and  the  said  public  strand  and  the  River  Potomac." 

They  therefore  prayed  an  injunction  to  prevent  it,  r^^r 
^alleging  it  would  amount  to  a  nuisance,  and  constitute  ^ 
au  irreparable  injury  to  their  property,  and  asked  further  to 
have  it  abated,  if  already  erected.  An  amended  bill  wiis 
afterwards  filed  on  the  21st  day  of  September,  1844,  as  if  at 
that  time  original,  and  varpng  from  the  first  bill  chiefly  by 
describing  the  fence  as  then  erected,  and  over  eight  feet  high, 
and  obstructing  a  window  in  the  warehouse,  and  extending 
in  front  of  it  about  eight  feet ;  and  averring  that  Irwin  had 
refused  to  obey  the  temporary  injunction  already  issued.  It 
also  alleged,  that  a  dedication  of  this  land  had  been  made  to 
the  public  by  the  respondent  and  his  predecessors,  and  an 
easement  thereby  accrued  to  the  public  over  it ;  and  that  the 
fence  was  both  a  private  and  public  nuisance,  and  caused  to 
the  complainants  irreparable  damage. 

The  answer  of  the  respondent,  filed  in  April,  1846,  admit- 
ted the  erection  of  a  fence  near  the  place,  as  alleged  in  the 
bill,  and  constituting  an  inclosure  about  twenty-six  feet 
square,  but  denied  that  it  obstructed,  "  in  any  perceptible 
degree,"  the  light  of  any  of  the  windows  of  the  complainant, 
or  stood  on  any  public  highway.  On  the  contrary,  tlie 
answer  averred  that  it  stood  on  the  "  wharf  property  and 
pier,"  which  belonged  to  him,  his  brother  James,  and  sister 
Ann,  in  common,  from  their  father's  estate ;  and  which  had 
always  been  claimed,  used,  and  belonged  to  their  father  and 
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them  as  private  property.  After  many  further  allegations  in 
defence,  and  putting  in  various  exhibits  and  much  evidence 
on  both  sides,  as  appears  in  detail  in  the  statement  of  this 
case,  the  Circuit  Court  declared  itself  to  be  fully  satisfied 
that  Thomas  Irwin,  the  ancestor  of  the  said  defendant,  did  in 
his  lifetime  dedicate  to  the  public  use  a  highway  passing 
along  the  eastern  fi*ont  of  said  warehouse,  &c.,  *'*'  and  that  the 
same  was  used  for  many  years  before  the  filing  of  the  said 
bill,  and  that  there  was  next  to  the  said  warehouse,  and 
within  the  said  highway,  a  foot-way  about  four  feet  wide, 
beyond  and  next  to  which  was  a  highway  for  the  passing  and 
repassing  of  carts,  carriages,^'  &c.,  ^^  and  the  same  was  com-  ' 
monly  used  by  all  persons  having  occasion  to  use  the  same.'* 
*^  And  being  further  fully  satisfied  that  the  said  defendant 
did,  before  the  filing  of  said  bill,  erect  across  the  said  high- 
way a  fence,  which  he  hath  continued  to  this  day,  fully 
obstructing  the  passage  along  the  said  highway,"  ana,  being 
built  immediately  adjoining  said  warehouse  and  its  windows, 
that  it  was  a  special  and  material  injury  to  the  use  and  en- 
joyment of  the  warehouse,  the  court  did  adjudge,  order,  and 
decree,  ^'  that  the  injunction  heretofore  issued  in  the  cause 

*27'1  '^^^  ^^^  ^^®  same  is  *hereby,  made  perpetual."  The 
J  court  further  ordered,  that  the  fence  be  removed  by 
Irwin,  and  that  he  be  enjoined  from  obstructing  in  any 
manner  said  highway  ^^  within  the  space  nineteen  feet  wide 
measured  east  &om  the  eastern  wall  of  said  warehouse,"  &c. 

It  will  be  seen  that  the  decree  below  proceeds  chiefly  on 
the  ground,  that  a  legal  public  highway  exists,  running 
nineteen  feet  wide  east  of  the  warehouse  and  immediately 
contiguous  to  the  same,  and  that  a  wrong  has  been  done  by 
the  respondent  by  obstructing  that  highway.  It  is  true, 
that  the  decree  speaks  also  of  the  obstruction  being  injurious 
to  the  warehouse  and  private  rights  of  the  plaintiffs,  and  so 
does  the  bill.  But  the  gravamen  of  both  is  the  existence 
of  a  public  highway  where  the  fence  runs. 

In  our  opinion,  whether  looking  to  the  private  or  public 
rights  and  privileges  which  are  alleged  to  be  obstructed,  this 
proceeding  cannot  be  sustained.  The  state  of  some  of  the 
circumstances  renders  the  injunction  asked  here  not  a  proper 
form  of  remedy  for  the  supposed  damage  to  any  private  in- 
terests, and  the  principal  ground  of  complaint  for  a  public  as 
well  as  private  wrong  in  preventing  travel  across  the  alleged 
highway  is  not  satisfactorily  made  out  by  showing  clearly  the 
existence  of  such  highway. 

As  to  the  first  ground  of  objection.  This  form  of  remedy 
was  one  much  questioned,  as  permissible  either  to  the  public 
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or  an  individual,  in  the  case  of  a  public  right  of  this  kind 
invaded.  3  Myl.  &  K.,  180  ;  2  Johns.  (N.  Y.)  Ch.,  880 ;  16 
Ves.,  138.  And  when  at  last  deemed  allowable,  it  was  only 
where  the  community  at  large,  or  some  individual,  felt  in- 
terested in  having  tlie  supposed  nuisance  immediately  pros- 
trated on  account  of  its  great,  continued,  and  irreparable 
injury ;  and  it  was  then  used  as  a  sort  of  preventive  remedy 
to  a  multiplicity  of  suits,  and  in  cases  where  an  action  at 
law  would  yield  too  tardy  and  imperfect  redress.  Osborne 
V.  United  States  Bank,  9  Wheat.,  840,  841 ;  14  Conn.,  581 ; 
21  Pick.  (Mass.),  344;  Eden  on  Injunction,  ch.  11 ;  7  Johns. 
(N.  Y.)  Ch.,  816 ;  Jerome  v.  Rosa,  17  Conn.,  376 ;  3  Myl.  & 
K.,  177 ;  1  Story,  Eq.  Jur.,  26.  When,  however,  delay  can 
safely  be  tolerated,  the  usual  remedy  in  such  cases,  by  or  in 
behalf  of  the  public,  is  an  indictment  rather  than  an  injunc- 
tion. 12  Pet.,  98 ;  Bac.  Abr.,  Nuisance,  D. ;  Co.  Lite,  66, 
a;  19  Pick.  (Mass.),  164 ;  Willes,  71 ;  Wilkes's  case,  2  Bing., 
N.  R.,  296,  281;  1  Id.,  222;  2  Story,  Eq.  Jur.,  923.  And 
no  remedy  whatever  exists  in  these  cases  by  an  individual, 
unless  he  has  suffered  some  private,  direct,  and  material 
damage  beyond  the  public  at  large ;  *as  well  as  p^uoo 
damage  otherwise  irreparable.  Hawk.  P.  C,  ch.  76 ;  ■- 
Howe  v.  Granite  Bridge,  21  Pick.  (Mass.),  344 ;  Stetson  v. 
Faxon,  19  Id.,  147,  611 ;  1  Penn.  St.,  309 :  6  Johns.  (N.  Y.) 
Ch.,  439 ;  City  of  Georgetovm  v.  Alex.  Can.  Co.,  12  Pet.,  97, 
98 ;  2  Ld.  Raym.,  1163 ;  O'Brien's  case,  17  Conn.,  342 ;  and 
Bigelow's  case,  14  Conn.,  665 ;  3  Dan.  Ch.  Pr.,  1858 ;  Spen- 
cer V.  Londan  and  Birm.  R.  R.  Co.,  8  Sim.,  193,  and  Samp- 
son V.  Smith,  Id.,  272 ;  12  Pet.,  98 ;  18  Ves.,  217 ;  2  Johns. 
(N.  Y.)  Ch.,  382. 

In  cases  of  injury  to  individual  rights  by  obstructions  or 
supposed  nuisances,  an  injunction  is  still  less  favored,  and 
does  not  lie  at  all  permanently,  in  England  and  most  of  the 
States,  unless  the  injury  is  not  only  greater  to  the  complain- 
ant than  to  others,  and  of  a  character  urgent  and  otherwise 
irremediable  at  law,  but  the  right  or  title  to  raise  the  obstruc- 
tion is  not  in  controversy,  or  is  first  settled  at  law.  (See 
oases  hereafter.)  When  all  these  prerequisites  exist,  an  indi' 
vidual,  rather  than  only  a  public  officer,  has  been  allowed  in 
chancery  to  obtain  a  perpetual  injunction,  though  for  a  sup- 
posed public  nuisance.  2  Story,  Eq.  Jur.,  924;  6  Johns. 
(N.  Y.)  Ch.,  439.  But  it  is  better  for  him,  whether  the  nui- 
sance be  public  or  private,  when  the  injury  is  not  great  and 
pressing,  to  resort  for  redress  to  a  private  action  at  law ;  and 
such,  though  not  the  only  course,  is  the  one  most  appropriate 
and  safe.    (See  same  cases,  and  others  in  Bac.  Abr.  Nuisances^ 
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B ;  Wynstanley  v.  Lee^  2  Swanst.,  387.)  In  this  last  case, 
much  like  the  present,  an  injunction  was  refused.  So  Attor- 
net/' General  v.  Nichols  16  Ves.,  339,  and  Wilson  v.  Cohen^  1 
Rice  (S.  C.)  Ch.,  80.  One  reason  for  this  is  the  peculiar 
damage  to  him  beyond  that  to  others,  which  must  be  proved, 
when  the  extraordinary  remedy  by  injunction  is  sought  in 
his  name  either  for  a  private  or  public  nuisance.  Another  is, 
the  great,  pressing,  and  otherwise  irremediable  nature  of  the 
injury  done,  which  must  also  be  then  proved,  and  which  is 
not  entirely  without  doubt  in  the  present  case. 

But  more  especially  is  this  form  of  remedy  not  expedient 
to  be  adopted,  unless  indispensable  from  the  character  of  the 
damage,  as  an  individual  is  not  in  point  of  law  allowed  at 
first  any  thin^  but  a  temporary  injunction  to  preserve  the 
property  uninjured  till  an  answer  can  be  filed  admitting  or 
denying  the  right  of  the  plaintiff,  and,  if  doing  the  latter,  till 
a  trial  at  law  can  be  had  of  that  right,  when  desired  by  the 
defendant  or  deemed  proper  by  the  court.  And  when  the 
right  or  title  to  the  place  in  controversy,  or  to  do  the  act 
complained  of,  is,  as  here,  doubtful,  and  explicitly  denied  in 
the  answer,  no  permanent  or  perpetual  injunction  will  usually 
be  granted  till  such  trial  at  law  is  had,  settling  the  contested 
*2d1  ^^S^^  ^^^  interests  of  the  parties.  *1  Swanst.,  352 ; 
J  2  Johns.  (N.  Y.)  Ch.,  546,  in  Johnson  v.  Gere  ;  Storm 
V.  Mann^  4  Johns.  (N.  Y.)  Ch.,  21 ;  Akrill  v.  Selden^  1  Barb. 
(N  Y.),  816 ;  Crowder  v.  Tinkler^  19  Ves.,  622 ;  WeUer  v. 
Smeaton^  1  Cox,  102.  See  Parker  et  al.  V.  Perry  et  ai,^  1 
Woodb.  &  M.,  280 ;  2  Story,  Eq.  Jur.,  §§  927,  1479;  1  Ves. 
Sr.,  543 ;  Eider's  case,  6  Johns.  (N.  Y.)  Ch.,  46 ;  3  Dan.  Ch. 
Pr.,  1850  and  1860 ;  Woodworth  v.  Rogers,  1  Railr.  Cas.,  120  ; 
19  Ves.,  144,  617 ;  Bac.  Abr.,  Injunction,  A ;  Anonymous,  1 
Bro.  C.  C,  572 ;  3  Meriv.,  688 ;  1  Bland  (Md.),  669 ;  1 
Vem.,  120-270 ;  Ambl.,  164 ;  Drewry  on  Inj.,  182,  238 ;  17 
Ves.,  110 ;  8  Id.,  89 ;  2  Bro.  Ch.,  80  ;  2  Ves.,  414  ;  7  Id.,  305; 
Birch  V.  Holt,  3  Atk.,  726 ;  3  Johns.  (N.  Y.)  Ch.,  287  ;  Big- 
gins et  al.  V.  Woodward  et  al.,  1  Hopk.  (N.  Y.),  342 ;  Attorney- 
General  v.  Hunter,  1  Dev.  (N.  C.)  Eq.,  12 ;  8  Sim.,  189 ;  14 
Conn.,  578 ;  Hilton  v.  Granville,  1  Craig  &  P.,  283,  and  Har- 
man  v.  Jones,  Id.,  299,  302 ;  Ingraham  v.  Bunnell,  5  Mete. 
(Mass.),  126 ;  6  Pick.  (Mass.),  476 ;  Wynstardey  v.  Lee,  2 
Swanst.,  355 ;  Yard  v.  Ford,  2  Saund.,  172 ;  Birm.  Can.  O. 
V.  Lloyd,  18  Ves.,  515  and  211.  The  true  distinction  in  this 
class  of  cases  is,  that,  in  a  prospect  of  irremediable  injury  by 
what  is  apparently  a  nuisance,  a  temporary  or  preliminary 
injunction  may  at  once  issue.  1  Coop.  Sel.  Cas.,  333 ;  Earl 
of  Bipon  V.  Hobart,  3  Myl.  &  K.,  169, 174-179 ;  6  Ves.,  689, 
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n. ;  T  Port.  (Ala.),  238  ;  Hart  v.  Mayor  of  Albany^  8  Paige 
(N.  Y.),  213 ;  Shubrick  v.  Ouerard,  2  Dessaus.  (S.  C),  619 ; 
1  Craig.  &  P.,  283 ;  4  Sim.,  565.  in  Sutter*%  case.  But  not  a 
permanent  or  perpetual  one  till  the  title,  if  disputed,  is  set- 
tled at  law.  1  Paige  (N.  Y.),  97  ;  State  v.  Mayor  of  Mobile^ 
5  Port.  (Ala.),  280,  31G.  (See  authorities  last  cited.)  In 
some  of  the  States  it  is  understood  that  the  practice  in  this 
last  respect  is  otherwise.  In  the  celebrated  case  of  27ie 
United  States  Bank  v.  Osborne^  9  Wheat.,  739,  it  will  be  seen, 
that  the  answers  (742,  743)  did  not  deny  the  title  of  the 
plaintiffs,  and  the  Chief  Justice  says  (858), — "The  responsi- 
bility of  the  officers  of  the  State  for  the  money  taken  out  of 
the  bank  was  admitted.''  But  a  case  entirely  in  point  on  this 
difficult  question  in  this  tribunal  is  The  State  of  Q^eorgia  v. 
Brailsford  et  al.^  2  Dall.,  406-408.  There,  a  temporary  in- 
junction issued,  not  to  pay  over  money  "  till  the  right  to  it  is 
fairly  decided."  And  on  an  issue  to  a  special  jury,  the  trial 
was  had  before  a  final  decision  was  made  on  a  permanent 
injunction.  3  Dall.,  1  and  5.  This  condition  of  things  as  to 
the  form  of  the  remedy  adopted  here,  where  the  damage  was 
so  small  and  the  right  was  in  controversy,  is  very  unfavorable 
to  the  correctness  of  the  final  decree  in  the  court  below, 
awarding  a  perpetual  injunction  to  the  plaintiffs  on  their  pri- 
vate account,  and  more  especially  so  far  as  it  rested  on  any 
private  rights  to  any  part  of  the  open  space. 

*But  beside  these  objections  to  the  course  of  pro-  |-#i>q 
ceeding  followed  in  this  case,  the  chief  foundation  for  ^ 
relief  of  any  kind  which  is  set  up  here  seems  to  fail.  It  is 
the  allegation  and  decree  that  a  public  highway  exists  in  front 
of  the  warehouse  of  the  plaintiffs.  This  seems  to  us  unsup- 
ported by  the  evidence  and  the  law. 

There  is  no  claim  that  such  a  highway  was  ever  legally  laid 
out  by  the  city  or  county  of  Alexandria.  But  the  plaintiffs 
in  the  court  below  rely  for  its  existence  chiefly,  if  not  entirely, 
on  a  user  of  it  by  the  public  as  a  highway  for  more  than 
thirty  years.  The  counsel  for  the  plaintiffs  have  placed  it  in 
argument,  as  is  one  ground  in  the  amended  bill,  on  the  prin- 
ciple that  it  showed  a  dedication  of  the  locus  in  quo  to  the 
public  for  a  highway,  as  well  as  furnishing  presumptive  evi- 
dence, not  rebutted  here,  of  a  title  in  the  public  of  a  right  of 
way  there  by  long  user.  First,  as  to  the  dedication.  It  is 
true  that  this  may  at  times  be  proved  by  a  use  of  land, 
allowed  unconditionally  and  fully  to  the  public  for  a  period 
of  thirty  years,  or  even  less.  Cincinnati  v.  White^  6  Pet.,  431 ; 
22  Pick.,  78-80.  In  Jarvis  v.  J)ea7i,  3  Bing.,  447,  the  public 
use  had  been  only  four  or  five  years,  but  with  the  owner's 
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assent.  See  also  6  Pet.,  513.  ^'  Such  use,  however,"  says 
Justice  Thompson  in  6  Pet.,  439,  ^^  ought  Ik)  be  for  such  a 
length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of  the 
enjoyment " ;  and  if  the  time  of  the  use  by  the  public  be 
long,  as,  for  instance,  over  twenty  years,  and  unexplained, 
the  presumption  is  strong  for  a  dedication.  McConnell  v. 
Tru%tee9  of  Lexington^  12  Wheat.,  582 ;  3  Kent,  Com.,  445 ; 
6  Pet.,  518 ;  10  Pet.,  718. 

There  is,  then,  no  difficulty  here  in  deciding  that  the  length 
of  time  of  the  user  was  enough,  it  having  been  twenty  or 
thirty  years. 

But  the  dedication  must  also  be  under  such  circumstances 
as  to  indicate  an  abandonment  of  the  use  exclusively  to  the 
community  by  the  owner  of  the  soil.  4  Campb.  N.  P.,  16  ;  1 
Id.,  262 ;  11  East,  370  ;  3  T.  R.,  265  ;  Jarvis  v.  Dean,  3  Bing., 
447  ;  22  Pick.  (Mass.),  75.  Hence  there  must  not  have  been, 
as  here,  repeated  declarations  made  by  the  owner  inconsistent 
with  any  dedication.  7  Leigh  (Va.),  546,  665 ;  Livett  v. 
Wihon,  3  Bing.,  116. 

Nor  must  the  acts  and  words  be  equivocal  or  ambiguous  on 
that  subject. 

In  short,  the  idea  of  a  dedication  to  the  public  of  a  use  of 
land  for  a  public  road  must  rest  on  the  clear  assent  of  the 
owner,  in  some  way,  to  such  dedication.  Nichols  v.  Aylor,  7 
^€yy^  *Leigh  (Va.),  546  ;  Johnson's  case,  8  Ad.  &  E.,  99 ;  1 
^^^  Hill  (N.  Y.),  189,  191 ;  19  Wend.  (N.  Y.),  128 ;  3 
Bing.,  447  ;  1  Campb.  N.  P.,  262  ;  6  Pet.,  431 ,  3  Kent,  Com., 
445 ;  Sargent  v.  Ballard,  9  Pick.  (Mass.),  256.  This  assent 
may  be  proved  by  a  deed  or  unsealed  writing  expressing  such 
assent,  or,  as  no  fee  in  the  land,  but  only  an  easement  gene- 
rally is  given,  it  may  be  by  parol  or  by  acts  inconsistent  and 
irreconcilable  with  any  construction  except  such  consent. 
6  Pet.,  437 ;  10  Pet.,  712 ;  3  Kent,  Com.,  428,  450 ;  7  Johns. 
(N.  Y.),  106  ;  2  Pet.,  508  ;  12  Wheat.,  582  ;  9  Cranch,  331 ; 
4  Paige  (N.  Y.),  510 ;  12  Wend.  (N.  Y.),  172 ;  19  Pick. 
(Mass.),  406  ;  4  Mason,  1. 

Thus,  it  has  been  presumed,  if  one  makes  a  plan  of  his 
hind  in  a  city  with  certain  streets  laid  down  between  certain 
lots,  and  sells  the  lots  accordingly,  that  he  thus  means  to 
dedicate  those  streets  to  the  public.  See  United  States  v. 
Chicago,  7  How.,  196,  and  cases  cited  there  from  Wendell ; 
White  V.  Cower  et  al.,  4  Paige  (N.  Y.),  510 ;  Barclay  v.  Houh 
elVs  Lessee,  6  Pet.,  506 ;  Neiv  Orleans  v.  United  States^  10 
Pet.,  718.  And  more  particuhvrly  is  it  so  if  the  community  are 
allowed  to  begin  to  occupy  tlie  streets  accordingly.  Oincin- 
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natt  V.  White^  6  Pet.,  431 ;  10  Pet.,  718.  But  a  mere  survey 
of  such  streets,  without  selling  the  contiguous  lots  or  letting 
the  streets  be  occupied,  is  not  .enough.     7  How.,  196. 

It  is  not  pretended  that  in  any  way  has  such  consent  been 
given  here,  except  by  the  acts  before  referred  to,  and  done 
under  the  explanatory  circumstances  accompanying  them. 
Thus,  though  there  is  much  evidence,  that,  from  the  ware- 
house eastward  to  the  river  and  wharf,  the  land  has  been 
open  or  uninclosed  for  twenty  or  thirty  years,  and  that  people 
and  carriages  have  usually  travelled  over  it  in  going  to  and 
from  the  warehouse  and  wharf,  yet  during  that  time,  till  the 
sale  of  the  warehouse  to  the  plaintiffs,  that  and  the  open 
space  and  wharf  have  all  been  owned  by  one  person,  and  he 
has  used  them  in  any  manner  deemed  by  him  most  proper. 

On  that  sale  the  titles  to  each  became  vested  in  different 
persons,  and  this  controversy  arose  about  the  use  of  the  open 
space  from  the  warehouse  to  the  wharf,  an  undivided  share 
in  which  space  and  wharf  remained  in  the  respondent,  and 
none  of  it  eo  nomine  was  conveyed  to  the  plaintiffs.  If  any 
private  right  or  privilege  to  use  any  part  of  it  for  any  pur- 
pose passed  to  the  plaintiffs,  it  must  have  been  under  the 
word  "  appurtenances,"  in  their  deed  from  Irwin  of  the  ware- 
house and  its  appurtenances. 

But  as  the  construction  of  the  deed  in  that  respect,  and  of 
the  facts,  as  showing  any  privilege  used  here  by  the  owners 
of  *the  warehouse  as  belonging  to  the  warehouse,  pj^Qo 
rather  than  to  their  interests  in  the  open  space  and  *- 
wharf  as  separate  property,  cannot  be  now  properly  under 
consideration,  as  before  explained,  in  a  private  application 
for  perpetual  injunction  against  an  alleged  nuisance,  when 
the  damage  is  not  great  nor  clearly  irreparable,  and  the  right 
or  title  to  erect  it  is  still  in  controversy,  we  do  not  examine 
and  decide  on  the  merits,  as  to  any  private  interests  supposed 
to  be  obtained  by  that  deed.  And  the  question  recurs  on 
the  other  and  chief  ground  for  the  application  and  decree, — 
the  existence  of  a  public  highway  where  the  fence  was  erected. 

The  idea  of  a  clear  intent  to  dedicate  the  lociis  in  quo  for 
that  purpose,  which  we  have  seen  is  necessary  to  sustain  it 
by  dedication,  is  further  repelled,  as  before  in  part  suggested, 
by  the  very  ckcumstances,  that  this  space  while  open  and 
thus  used  was  designed  for  the  owner's  purposes,  rather  than 
for  the  purposes  of  others ;  that  it  was  while  the  owner  of 
the  open  space  and  wharf  was  the  owner  of  the  warehouse 
also,  and  had  a  right  to  use  both  for  himself;  and  that,  the 
moment  the  new  owner  of  the  warehouse  ceased  to  have  a 
title  to  the  soil  itself  in  the  open  space  and  wharf,  the  right 
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to  use  them  freely,  either  by  him  or  the  public,  was  ques- 
tioned and  resisted.  Besides  this,  the  space,  being  open  for 
many  years,  was  manifestly  convenient,  if  not  necessary,  for 
the  accommodation  and  interests  of  the  owners  of  all  this 
property,  the  wharf  without  this  open  space  being  hardly 
susceptible  of  any  profitable  use,  and  the  warehouse  not  so 
accessible. 

While,  then,  any  body  might  be  allowed  to  travel  over  this 
space  from  the  warehouse  east  to  the  wharf  and  river,  when 
convenient  and  not  injuring  the  owner,  it  would  not  be  be- 
cause it  had  been  intended  to  give  to  the  public  a  right  of  way 
over  these  premises,  but  because  he  himself  intended  to  travel 
over  it,  and  while  so  doing,  and  so  leaving  it  open,  would  not 
be  captious  in  preventing  others  from  travelling  there. 

This  was  not  meant  to  give  to  others  any  exclusive  rights 
or  privileges  there,  but  merely  a  favor  in  subordination  to 
him  and  his  rights,  as  will  be  clear  from  various  other  cir- 
cumstances during  the  twenty  or  thirty  years. 

As  proof  of  this,  he  and  his  father,  before  the  sale,  were 
accustomed  to  use  this  open  space  for  other  private  purposes, 
such  as  piling  wood  and  lumber,  anchors,  tobacco,  &c.,  as 
well  as  for  a  passage  to  and  from  their  wharf;  they  uniformly 
continued  to  pay  taxes  on  it,  as  if  entirely  private  property 
and  not  given  to  any  public  use,  and  the  city  continued  to 
assess  taxes  on  it  to  them  as  owners,  rather  than  refraining 

*381  ^  ^^  ^^'  ^  *^^  ^^^  ^^  highways  generally ;  they  made 
-I  repairs  on  it  when  needed,  as  if  open  for  their  own  use 
and  advantage,  instead  of  its  being  repaired  by  the  city,  as 
was  done  witn  public  highways ;  and  they  required  persons 
to  remove  themselves,  horses,  and  carriages  from  it,  when 
causing  damage  or  giving  offence,  and  stating  at  the  time 
virtually  that  no  public  privileges  existed  there. 

As  soon,  likewise,  as  William  Irwin  had  no  further  occasion 
to  keep  open  the  western  portion  of  this  open  space  for  his 
own  use  and  benefit,  as  owner  of  the  wai*ehouse,  he  fenced  it 
up.  Circumstances  like  these  seem  entirely  inconsistent  with 
the  idea  that  any  intended  dedication  had  been  made  of  these 
premises,  or  the  use  of  them,  to  the  public.  The  efTect  of 
these  circumstances  is  to  undermine  and  destroy  also  the 
other  ground  set  up  by  the  bill,  as  well  as  the  decree  below, 
that  a  public  highway  had  been  established  there,  not  by 
dedication,  but  by  over  thirty  years'  use  of  the  land  for  that 
purpose  by  the  community. 

In  order  to  have  a  use  or  occupation  accomplish  this,  it 
must  have  been  adverse  to  the  owner  (3  Kent,  Com.,  444), 
whereas  this  was  by  his  consent.  It  mus^  also,  have  been 
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ail  exclusive  use  by  the  public,  whereas  this  was  iu  common 
with  him  for  travel,  and  entirely  in  him  for  several  purposes 
of  a  private  character.  It  must  have  been,  also,  acquiesced 
iu  by  the  owner,  and  not  contested  and  denied,  as  here. 
NichoU  V.  AyloTy  7  Leigh  (Va.),  647.)  It  should  likewise, 
iu  that  event,  have  been  treated  by  the  public  authorities  as 
a  highway  in  connection  with  the  user  and  occupation,  so  as 
to  give  notice  it  was  meant  to  be  so  claimed ;  whereas  this 
was  not  repaired  by  the  city,  nor  left  untaxed  to  the  owner, 
as  in  other  cases  of  public  roads. 

From  the  very  nature  of  wharf  property,  likewise,  the  access 
must  be  kept  open  for  convenience  of  the  owner  and  his  cus- 
tomers ;  but  no  one  ever  supposed  that  the  property  thereby 
became  public  instead  of  private,  and  especially  under  such 
numerous  and  decisive  circumstances  as  existed  here  rebut- 
ting such  an  inference. 

No  length  of  time,  during  which  property  is  so  used,  can 
deprive  an  owner  of  his  title,  nor  give  to  the  community  a 
right  to  enjoin  or  abate  the  owner^s  fences  over  it  as  a  nui- 
sance, on  the  ground  that  they  have  acquired  a  legal  easement 
in  it.  Finally,  it  is  to  be  recollected  that  an  injunction  is 
what  is  termed  a  transcendent  or  extraordinary  power,  and 
is  therefore  to  be  used  sparingly,  and  only  in  a  clear  and 
plain  case.  Mosser  v.  Randolph^  7  Port.  (Ala.),  238,  245 ; 
8  Johns.  (N.  Y.)  Ch.,  48  isemble)  ;  8  ♦Myl.  &  K.,  180,  p#g. 
181 ;  Bigelow  v.  Hartf.  Bridge  Co.^  14  Conn.,  580.  •" 

The  decree  below  cannot,  under  these  views,  be  sustained, 
on  any  of  the  grounds  which  have  been  urged  in  its  support. 
It  must,  therefore,  be  reversed,  and  the  case  remanded,  with 
instructions  that  the  bill  should  be  dismissed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Alex- 
andria, and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs ;  and  that 
this  cause  be,  and  the  same  is  hereby,  remanded,  with  in- 
structions to  dismiss  the  bill  of  complaint,  in  conformity  to 
the  opinion  of  this  court. 
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RiGHA&D  Walden  and  others,  Heirs  and  Representa- 
tives OF  Ambrose  Walden,  deceased,  Appellants, 
V.  Thomas  Bodley's  Heirs  and  Representatives, 
Robert  Pogue's  Heirs  and  Representatives,  and 
others. 

Same  v.  Same. 

This  court  having  sent  a  mandate  to  a  Circuit  Court  to  put  a  party  into  pos- 
session of  certain  lands  whicli  were  the  subject  of  an  ejectment  suit,  it  was 
right  in  the  Circuit  Court  not  to  extend  the  possession  further  than  the  land 
originally  recovered  in  ejectment,  although  other  lands  were  afterwards 
drawn  into  the  controversy.^ 

Where  a  defendant  in  ejectment  aliens  the  property  in  dispute  whilst  the  pro- 
ceedings are  pending,  a  possession  by  the  vendee  will  not  justify  a  plea  of 
the  statute  of  limitations.  This  court  having  issued  an  order,  after  the 
expiration  of  the  demise,  that  the  Circuit  Court  should  place  the  plaintiff 
in  possession,  such  an  order  proceeded  on  principles  governing  a  court  of 
equity,  and  the  Circuit  Court  was  bound  to  conform  to  it.^ 

These  two  cases  were  brought  up  by  appeal,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kentucky. 

The  cases  were  exceedingly  complicated,  and  cannot  be 
understood  without  a  reference  to  the  following  plat. 
^,,or -I  *The  history  and  facts  of  the  case  are  given  so  much 
^  in  detail  in  the  opinion  of  the  court,  that  it  is  unnec- 
essary to  do  more  than  refer  the  reader  to  that  opinion,  as 
delivered  by  Mr.  Justice  Catron. 

It  was  argued  by  Mr.  Underwood  for  the  appellants,  and 
Mr.  0.  S.  Morehead  for  the  appellees.  The  only  question 
was,  whether  or  not  the  Circuit  Court  had  properly  executed 
the  mandate  of  this  court,  and  the  arguments  of  the  counsel 
are  noticed  with  sufficient  clearness  in  the  opinion  of  the 
coui*t,  as  well  as  the  facts  in  the  case. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 
These  two  cases  were  appeals  from  the  Circuit  Court  of 

^  It  is  the  duty  of  the  Circuit  Court  is  proved  by  the  subsequent  coarse  of 
to  carry  into  execution,  literally,  the  things  to  be  without  base,  the  man- 
directions  contained  in  the  mandate,  date  must  not  be  so  followed  as  to 
if  they  be  precise  and  unambiguous,  work  manifest  injustice.  On  the  con- 
West  V.  Brcuhear,  14  Pet.,  51 ;  IVil-  trary,  it  must  be  construed  otherwise. 
Hams  V.  Gihbes,  20  How.,  535.  And  and  reasonably.  MUwauhee  and  Min- 
see  Ex  parte  Morris,  9  Wall.,  606.  nesota  R,  R.  Co.  et  al.  v.  Soutter,  2 

Though  the  court  below  is  bound  Wall.,  610. 

to  follow  the  instructions  given  to  it  ^  S.  P.   Society  for  Projtaaation  of 

by  the  mandate,  yet  where  a  mandate  the    Gospel    v.   Toum    of  Hardand,  2 

has  plainly  been  framed,  as  regards  a  Paine,  636. 
minor  point,  on  a  supposition  which 
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the  United  States  for  the  District  of  Kentucky,  sitting  as  a 
court  of  equity.  They  were  in  fact  one  case,  and  will  be 
treated  as  such. 

The  question  was,  whether  the  Circuit  Court  had  properly 
executed  the  mandate  of  this  court  issued  after  the  decision 
ill  *a  cause  between  the  same  parties  in  January  term,  p#q/» 
1840,  and  reported  in  14  Pet.,  156.    The  judgment  of    L  ^^ 


this  court  in  the  ejectment  suit  between  Walden's  lessee  and 
Craig's  heirs,  involving  the  same  title,  settled  the  questions 
raised  therein,  and  was  final. 

The  ejectment  case  will  be  found  in  14  Pet.,  147.  The 
present  difficulty  arose  from  the  execution  of  the  mandate  of 
this  court  in  the  chancery  suit. 

In  order  to  give  a  clear  understanding  of  the  nature  of  the 
dispute,  it  is  necessary  to  refer  to  the  plat,  and  disembarrass 
it  of  all  the  locations  which  are  unconnected  with  the  present 
appeal.  After  explaining  the  pretensions  of  the  appellant,  it 
will  become  necessary  to  give  an  historical  narrative  of  the 
case  in  all  its  diversified  aspects,  because  the  grounds  of  de- 
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fence  relied  upon  by  the  appellee  cannot  be  understood  with- 
out such  an  explanation.  The  dispute  was  of  very  long 
standing.  The  title  of  Walden  was  collaterally  brought  be- 
fore this  court  in  5  Cranch,  191,  then  directly  in  9  Wheat., 
576,  14  Pet.,  156,  and  now  reappears  in  9  Howard. 

The  mandate  issued  in  1840  will  be  more  fully  stated  here 
after.  At  present  it  is  only  necessary  to  say,  that  it  com- 
manded the  Circuit  Court  to  take  such  further  steps  in  re- 
gard to  the  putting  of  Walden  in  possession  of  the  premises 
recovered  in  the  ejectment  suits  as  should  be  conformable  to 
the  decree  hereby  aflSrmed,  and  to  the  principles  of  equity. 

The  appellant  Walden  complained  that  the  Circuit  Court 
had  not  put  him  in  possession  of  the  tracts  of  land  marked 
A,  B,  and  C,  which  it  ought  to  have  done,  bounded  as  fol- 
lows : — 

A.  1,  a,  6,  4,  5,  6, 11, 1. 

B.  15,14,6,6,11,15. 

C.  11,30,31,32,11. 

Each  of  these  pieces  of  land  had  its  separate  defence.  A 
brief  explanation  of  the  plat  now  becomes  necessary. 

The  double  lines  23,  24,  25,  26,  are  the  lines  of  Walden's 
entry,  as  the  same  were  laid  down  by  a  surveyor  under  the 
order  of  this  court,  and  therefore  Walden  could  recover 
nothing  outside  of  them. 

7,  8,  9,  10,  are  the  lines  of  his  original  patent,  as  laid  down 
by  him. 

The  dotted  lines  1,  2,  3,  9,  represent  the  locator's  or  Craig's 
part.  But  as  these  lines  include  land  outside  of  the  entry, 
they  must  be  made  to  conform  to  it,  and  therefore  assume  an 
irregular  figure,  running  from  1,  a,  6,  d^  c,  2,  1. 

It  will  be  explained  hereafter  upon  what  grounds  the  de- 
fendants claimed  to  hold  A,  B,  and  C  on  the  accompanying 
plat. 

#Q7n     *To  return  to  the  history  of  the  case. 
"^'J     1780,  entry  by  Walden. 

1783,  entry  by  Bodley's  gfrantors. 

1785,  survey  by  Walden. 

1790,  survey  by  Bodley's  grantors. 

In  March,  1797,  Walden  brought  an  action  of  ejectment 
for  a  tract  of  land  lying  on  the  waters  of  Johnson's  Fork  of 
Licking  River  in  Mason  County.  The  action  was  brought  in 
the  District  Court  of  the  United  States  for  the  Kentucky 
District.  The  declaration  stated  a  demise  for  the  term  of 
ten  years  from  the  15th  day  of  August,  1789. 

In  March,  1798,  Lewis  Craig  and  Jonathan  Rose  were  9UP- 
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stituted  in  place  of  the  casual  ejector,  confessing  lease,  entry, 
and  ouster. 

In  June,  1800,  a  special  case  was  submitted  to  the  court, 
accompanied  with  a  survey.  From  these  documents,  it  ap- 
peared that  a  division  of  the  land  covered  by  Walden's.patent 
had  been  made  in  February,  17S[4 ;  that  two  thirds  of  it  had 
been  assigned  to  Walden,  and  the  remaining  third  to  Craig, 
as  assignee  of  Simon  Kenton,  the  locator ;  and  that  the  de- 
fendants in  the  ejectment  were  in  possession  of  that  part 
which  had  been  given  to  the  locator. 

The  case  was  submitted  to  the  court  upon  this  agreed  state 
of  facts. 

On  the  19th  of  June,  1800,  the  court  gave  judgment  for 
Walden,  the  plaintiff  in  ejectment. 

In  August,  1800,  Walden  sued  out  a  writ  of  Juibere  fcunas 
possessionem  upon  this  judgment.  This  writ  was  arrested  by 
an  injunction,  and  returned  unexecuted ;  and  again  renewed 
in  1811,  as  will  be  mentioned  in  chronological  order. 

In  September,  1800,  Bodley  and  othei*s  filed  a  bill  upon  the 
equity  side  of  the  court,  and  obtained  an  injunction.  This 
bill  is  nowhere  found  upon  the  record,  and  its  contents  can- 
not be  more  particularly  stated. 

In  May,  1809,  this  bill  was  dismissed  for  want  of  jurisdic- 
tion. 

On  the  6th  of  September,  1811,  the  execution  which  had 
been  taken  out  by  Walden  in  1800  was  returned,  and  another 
writ  of  habere  facias  possessionem  issued  upon  the  14th  of 
September. 

In  the  latter  part  of  September,  1811,  Bodley  and  others 
filed  another  bill,  and  obtained  a  second  injunction  to  stay 
f  i^rther  proceedings  upon  the  judgment  in  ejectment. 

At  May  term,  1812,  the  injunction  was  dissolved,  on  hear- 
ing on  bill,  answers,  depositions,  and  exhibits,  and  in  April, 
1813,  the  complainants  dismissed  their  bill. 

*0n  the  2d  of  June,  1812,  Walden  sued  out  another 
writ  of  Jiabere  facias  possessionem  which  was  super- 
seded on  the  8th  of  June,  upon  two  grounds ;  namely,  that  no 
execution  ought  to  have  issued,  on  account  of  the  lapse  of 
time  after  the  rendition  of  the  judgment,  and  because  the 
demise  laid  in  the  declaration  had  expired  before  the  judg- 
ment was  given. 

At  July  term,  1813,  the  writ  was  quashed. 

In  August,  1817,  a  rule  was  laid  upon  the  defendants, 
Craig  and  Rose,  to  show  cause  why  the  demise  in  the  decla- 
ration should  not  be  extended. 

On  the  22d  of  May,  13^9,  Walden  took  out  another  writ 
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of  habere  fam,a»  possessionem^  which  was  afterwards  quashed 
by  the  court. 

At  November  term,  1821,  the  rule  came  up  for  argument, 
when  the  court  overruled  the  motion  to  extend  the  demise. 
Walden  sued  out  a  writ  of  error,  and  brought  this  judgment 
up  to  this  court  to  be  reviewed.  It  came  up  for  argument  at 
February  term,  1824,  and  is  reported  in  9  Wheaton,  576. 
This  court  having  expressed  its  opinion  that  the  motion  to 
extend  the  demise  ought  to  have  prevailed  in  the  Circuit 
Court,  leave  was  granted  by  the  Circuit  Court,  at  the  ensu- 
ing May  term,  to  amend  the  declaration  by  extending  the 
demise  to  fifty  years. 

In  March,  1825,  Bodley  and  Pogue  obtained  a  decree 
against  Walden  in  the  Fleming  Circuit  Court  of  Kentucky 
(State  court),  upon  a  bill  which  they  had  filed  against  him 
to  prevent  him  from  proceeding  further  in  his  action  of  eject- 
ment. The  decree  was  founded  upon  the  superior  equity 
in  the  claim  of  Bodley  and  Pogue,  inasmuch  as  Walden's 
suivoy  in  1785  interfered  with  the  prior  entry  of  the  grant- 
ors of  Bodley  and  Pogue,  in  K88. 

In  1825,  Bodley  and  Pogue  filed  a  bill  in  the  Circuit  Court 
of  the  United  States,  into  which  court  were  removed  all  the 
proceedings  of  the  Fleming  Circuit  Court  just  mentioned. 
Upon  this  bill  an  injunction  was  granted,  prohibiting  Walden 
from  proceeding  further  under  his  judgment  in  ejectment. 
Walden  answered,  and  afterwards  filed  a  cross-bill  and  an 
amended  cross-bill. 

In  1833,  the  suit  was  revived  by  consent,  in  the  names  of 
the  heirs  and  representatives  of  Bodley  and  Pogue,  who  had 
died. 

In  May,  1835,  Thomas  Blair,  who  claimed  under  Pogue, 
filed  a  petition  in  the  Circuit  Court  to  reverse  and  annul  the 
order  extending  the  demise,  upon  the  ground  that  the  order 
was  surreptitiously  obtained  and  improvidently  made. 
*391  *^*^  ^^^y*  1836,  the  court  overruled  this  motion  to 
J     annul  the  extension  of  the  demise. 

On  the  18th  of  November,  1836,  Walden  sued  out  a  writ 
of  habere  facicLs  possessionem  for  a  part  of  the  land  claimed  in 
the  original  ejectment.  On  the  ensuing  day,  being  the  19th 
of  November,  the  defendant's  counsel  moved  to  quash  this 
writ,  upon  the  ground,  amongst  other  reasons,  that  it  was 
irregular  to  issue  the  writ  without  a  previous  scire  facias^ 
because  the  judgment  had  been  obtained  twenty  years  before. 
On  the  21st  of  November,  the  court  quashed  the  writ. 

In  March,  1837,  Walden  sued  out  a  scire  facias  to  revive 
the  judgment.     Blair  was  made  a  defendant,  as  tenant  in 
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possession.  The  defendants  demurred  to  the  scire  facias^  and 
also  pleaded  nul  tiel  record.  The  court  gave  judgment  for 
the  defendants  upon  the  demurrer  and  the  plea,  and  the  case 
»vas  brought  up  to  this  court  by  a  writ  of  error.  It  was  de- 
cided at  January  term,  1840,  and  is  reported  in  14  Pet.,  147. 

In  the  mean  time,  the  bill  filed  in  the  Circuit  Court  by 
Bodley  and  others,  in  1826,  had  ripened  into  a  decree.  After 
various  proceedings,  the  Circuit  Court,  at  November  term, 
1834,  decreed,  that  Walden  had  the  superior  equity  to  all  the 
land  included  within  the  double  black  lines,  and  numbered 
23,  24,  25,  26,  and  that  for  other  lands  lying  outside  of  these 
lines,  and  within  the  lines  of  his  patent,  he  should  execute 
deeds  to  the  complainants. 

Upon  the  subject  of  damage  and  waste,  rents  and  profits, 
and  improvements,  the  court  appointed  commissioners  to  go 
upon  the  land  and  make  assessments. 

At  May  term,  1836,  the  report  of  these  commissioners  was 
quashed,  and  other  commissioners  appointed. 

This  decree  of  the  Circuit  Court  was  appealed  from  by 
Walden,  brought  up  to  this  court,  and  is  reported  in  14  Pet., 
156.  The  decree  of  the  court  below  was  affirmed,  and  the 
cause  returned  with  the  following  mandate : — 

"Whereas,  lately,  in  the  Circuit  Court  of  the  United 
States  for  the  Dist;rict  of  Kentucky,  before  you,  or  some  of 
you,  in  a  cause  between  Thomas  Bodley's  heirs,  Robert 
Pogue's  heirs,  and  others,  complainant,  and  Ambrose  Wal- 
den, defendant,  the  decree  of  the  said  Circuit  Court  was  in 
favor  of  the  said  complainants,  and  against  the  defendant,  as 
by  the  inspection  of  the  transcript  of  the  record  of  the  said 
Circuit  Court,  which  was  brought  into  the  Supreme  Court  of 
the  United  States  by  virtue  of  an  appeal,  agreeably  to  the 
act  of  Congress  in  such  case  made  and  provided,  fully  and  at 
large  appears.  And  whereas,  *in  the  present  term  of  p#^Q 
January,  in  the  year  of  our  Lord  one  thousand  eight  •- 
hundred  and  forty,  the  said  cause  came  on  to  be  heard  before 
the  said  Supreme  Court  on  the  said  transcript  of  the  record, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decrees  of  the  said  Circuit  Court  be,  and  the  same  are 
hereby,  affirmed,  with  the  modification  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  that  court  to  take  such  further  steps  in  re- 
gard to  the  improvements,  and  to  the  putting  of  Walden  or 
his  representative  in  possession  of  the  premises  recovered  in 
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the  ejectment  suits,  as  shall  be   conformable  to  the  decree 
hereby  aflSrmed,  and  to  the  principles  of  equity. 

"  You,  therefore,  are  hereby  commanded,  that  such  further 
proceeding  be  had  in  said  cause  as  according  to  right  and 
justice  and  the  laws  of  the  United  States  ought  to  be  had,  the 
said  appeal  notwithstanding. 

"  Witness  the  Honorable  Roger  B.  Taney,  Chief  Justice  of 
said  Supreme  Court,  the  second  Monday  of  January,  in  the 
year  of  our  Lord  one  thousand  ei^ht  hundred  and  forty. 

"  Wm.  Thos.  Cabroll, 
Clerk  of  the  Supreme  Court  of  the  United  StatesJ** 


Upon  the  receipt  of  this  mandate,  the  Circuit  Court  took 
steps  to  execute  it  by  granting  leave  to  both  parties  to  take 
depositions,  ordering  the  surveyor  to  amend  his  survey,  if 
necessary,  and  report  matters  of  fact  specially. 

At  November  term,  1841,  Walden 's  death  was  suggested, 
and  a  bill  of  revivor  filed  on  behalf  of  his  heirs,  which  in- 
cluded a  prayer  to  revive  the  proceedings  in  the  suit  wherein 
Walden  was  defendant,  to  which  the  mandate  referred,  and 
also  the  proceedings  under  the  cross-bill  which  had  been  filed 
by  Walden.  Whereupon,  subpoenas  were  issued  to  bring 
fifty-six  parties  into  court,  who  were  the  representatives  of 
Bodley,  Pogue,  and  the  other  persons  whose  interests  were 
opposed  to  Walden. 

After  another  bill  of  revivor,  and  another  amended  bill, 
and  sundiy  other  proceedings,  the  cause  came  before  the 
Circuit  Court  for  final  adjudication  at  May  term,  1847. 
The  court  ordered  the  heirs  of  Walden  to  be  placed  in  pos- 
session of  several  of  the  pieces  of  land  claimed,  but  refused 
to  give  them  those  pieces  marked  upon  the  preceding  plat 
with  the  letters  A,  B,  and  C.  An  appeal  was  taken  from 
this  decree  by  the  heirs  of  Walden,  and  the  correctness  of 
this  refusal  by  the  Circuit  Court  was  the  question  brought 
up  by  the  appeal. 

As  each  one  of  the  tracts  A,  B,  C,  had  a  different  defence, 
it  will  be  necessary  to  enumerate  them  in  order. 
,. • -J         *A.   The  judgment  of  the  Circuit  Court  respecting 
J     this  tract  was  as  follows,  viz. : — 

'^  It  seems  to  the  court  that  the  heirs  of  Walden  are  not 
entitled  to  obtain,  by  this  proceeding  against  John  N.  Procter, 
the  possession  of  the  parcel  of  land  designated  on  the  plat  of 
the  survey  by  the  letters  and  figures  1,  a,  (,  4,  5,  6, 11, 1 ;  it 
was  acquired,  of  one  of  the  complainants  in  the  original  bill, 
but  at  a  time  when  there  was  no  litigation  pending.  Jonathan 
H.  Rose  purchased  this  land  in  1814,  of  Jonathan  Rose,  then 
42 


JANUARY  TERM,   1850.  41 

Walden  et  &1.  v.  Bodle/s  Heirs  et  al. 

in  possession  for  upwards  of  seven  years  under  a  junior  patent, 
and  thereupon  took  possession,  and  resided  upon  it  until  he 
sold  it  to  Proctor,  the  defendant,  who  resided  upon  it  until 
about  the  time  of  the  commencement  of  this  proceeding, 
when  he  sold  it  to  Kincaid,  now  in  possession.  And  it  seems 
to  the  court  that  the  possession  so  held  by  Jonathan  H.  Rose, 
and  his  successor.  Proctor,  for  upwards  of  seven  vears  before 
the  original  bill  in  this  case  was  filed,  and  upwards  of  twenty 
years  before  he  was  in  any  wise  a  party  to  any  litigation  con- 
cerning the  land,  does  constitute  a  bar  under  the  statute  of 
limitations,  and  that  this  part  of  the  case  is  within  the  excep- 
tion of  the  decree,  and  mandate  of  the  Supreme  Court,  and 
that  the  Waldens  are  not,  upon  the  principles  of  equity,  enti- 
tled to  have  the  possession  of  this  part  of  the  land;  and  there- 
fore their  bill  and  proceedings  in  respect  to  it  are  dismissed. 

It  will  be  perceived  by  a  reference  to  the  plat,  that  the 
whole  of  this  tract  of  land  lies  within  both  Walden's  entry 
and  patent,  and  also  within  what  was  called  the  locator's  part. 
This  court  in  1840  decided  that  Walden's  title  was  good  to 
all  the  land  included  within  his  entry,  namely,  all  included 
within  the  double  black  lines :  and  decided  also,  that  Craig's 
title,  claimed  under  Kenton,  the  locator,  was  not  valid.  14 
Peters,  162.  It  remains  to  trace  the  title  claimed  under  the 
defence  of  limitations. 

The  title  adverse  to  Walden's  is  thus  traced  by  the  counsel 
for  Proctor,  the  present  occupier  and  claimant. 

After  the  expiration  of  the  demise  in  said  Walden's  decla- 
rations, namely,  in  the  latter  part  of  the  year  1800,  as  your 
petitioner  is  advised,  Rose,  the  tenant  in  possession,  pur- 
chased the  land  claimed  by  said  Walden  from  Bodley  and 
Pogue,  who  claimed  under  a  patent  in  the  name  of  Tibbs  & 
Co.,  for  10,000  acres  of  land,  posterior  in  date  to  that  of  said 
Walden,  and  adverse  thereto,  for  which  he  held  the  bond  of 
said  Bodley  and  Pogue  for  131  acres,  which  bond  was  satis- 
fied by  the  execution  of  a  deed,  September,  1821. 

Between  the  years  1814  and  1819,  and  while  the  ^d 
*demise  continued  dead,  your  petitioner  believes  about 
the  year  1816  or  1817,  said  Rose  sold  by  executory 
contract  the  said  tract  of  land  to  his  son,  Jonathan  H  Rose, 
and  delivered  the  possession  thereof  to  him ;  and  the  said 
Jonathan  H.  Rose  continued  on  said  land,  and  was  in  fact 
the  terre-tenant  at  the  date  of  the  extension  of  the  demise, 
namely,  the  8th  of  May,  1824;  and  the  said  Jonathan  H. 
had  no  notice  or  knowledge  whatever  of  said  extension, 
but  the  whole  proceeding  as  to  him  was  ex  parte.  And  your 
petitioner  states,  that  during  the  year  1826,  he  purchased  by 
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bond  of  said  Jonathan  H.  Rose,  and  took  possession  of  said 
land  in  March,  1827 ;  and  shortly  afterwards  received  a  deed 
therefor  from  said  Rose,  without  any  knowledge  on  his  part 
of  the  extension  of  said  demise,  and  when,  as  he  is  advised, 
the  title  of  said  Rose  had  ripened  into  a  complete  estate. 

The  said  Lewis  Craig  was  not  a  terre-tenant,  but  was  en- 
tered defendant  with  Rose  on  account  of  his  sale  to  said  Rose 
of  the  land  in  contest. 

It  was  upon  the  2d  of  July,  1827,  that  Jonathan  Rose  ex- 
ecuted a  deed,  with  special  warranty,  to  Jonathan  H.  Rose ; 
and  on  the  22d  of  February,  1828,  Jonathan  Rose  and  Jona- 
than H.  Rose  united  in  a  deed  to  Proctor.  The  habendum  of 
the  deed  was  as  follows :  — 

"  To  have  and  to  hold  the  land  hereby  conveyed,  and  the 
appurtenances,  unto  the  said  Proctor,  his  heirs  and  assigns, 
for  ever.  The  said  Jonathan  Rose  only  conveying,  without 
warranty,  a  life  estate  which  he  held  by  virtue  of  a  lease 
from  said  Jonathan  H.  Rose ;  and  the  said  Jonathan  H.  Rose, 
for  himself,  his  heirs,  executors,  and  administrators,  the  afore- 
said tract  of  land  and  premises  unto  the  said  Proctor,  his 
heirs  or  assigns,  against  the  claim  or  claims  of  all  and  every 
person  or  persons  whatsoever,  so  far  as  to  refund  the  pur- 
chase money  without  interest  in  case  said  land  should  be 
lost  by  a  better  claim  than  the  one  thereby  conveyed,  does 
and  will  for  ever  defend  by  these  presents." 

At  the  time  of  the  last  survey,  this  tract  of  land  appeared 
to  have  passed  into  the  possession  of  a  person  by  the  name  of 
Kincaid  ;  by  what  conveyance  the  record  did  not  show. 

B.  The  judgment  of  the  Circuit  Court  with  regard  to  the 
tract  of  land  marked  B  was  as  follows: — 

It  seems  to  the  court  that  the  heirs  of  Walden  are  not  en- 
titled to  obtain,  by  this  proceeding  against  Blair,  the  posses- 
sion of  the  parcel  of  land  in  his  possession,  which  is 
designated  in  the  report  of  the  surveyor  by  the  figures  15, 
14,  5,  6,  11,  15,  and  as  containing  fifteen  acres,  one  rood,  and 
*431  ^^^^^  poles.  It  *was  purchased,  and  the  possession 
J  obtained,  from  one  of  the  original  complainants  in  the 
original  bill,  but  there  was  no  suit  i)ending  for  it  or  against 
it,  and  its  possession  cannot  be  affected  by  any  subsequent 
litigation  between  parties  out  of  its  possession.  Tilton  and 
Huston  purchased  it  in  the  year  1813  of  Robert  Pogue  then 
in  the  possession,  with  his  title  under  the  junior  patent,  for 
upwards  of  seven  years,  and  thereupon  they  took  the  possea- 
sion;  since  which  time  it  has  been  held  in  continued  posses- 
sion by  them  and  their  vendee,  and  his  vendee,  down  to 
Blair,  the  defendant,  now  residing  n[)oi.  it;  each  and  all  hold 
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ing  adverse  to  Walden.  And  it  seems  to  the  court  that  this 
length  of  adverse  possession,  upward  of  seven  years  before 
the  original  bill,  of  which  this  proceeding  is  the  sequel,  was 
filed,  and  upwards  of  twenty  years  before  Blair,  or  any  other 
pei*son  in  possession,  became  in  any  wise  a  party  to  the  suit, 
or  to  any  proceedings  in  respect  to  it,  does  constitute  a  bar 
under  the  statute  of  limitations,  and  that  this  part  of  the 
case  is  within  the  exceptions  in  the  mandate,  and  the  bill  and 
proceedings  of  the  Waldens,  in  respect  to  this  part  of  the 
land,  are  dismissed ;  and  this  disposes  of  all  the  land  for 
which  judgments  were  recovered  in  the  ejectment  suits." 

The  origin  of  Blaii's  title  to  this  piece  of  land  is  thus  stated 
by  himself*  in  his  answer,  1887,  to  the  cross-bill,  amended 
cross-bill,  and  bill  of  revivor,  filed  against  him  and  others  by 
Walden's  heirs. 

*'  This  respondent  has  no  personal  knowledge  whatever  of 
the  progress  and  movement  in  the  various  suits  referred  to, 
or  of  the  derivation  of  Fitzgerald's  title  ;  but  he  is  informed, 
and  charges,  that  after  the  expiration  of  the  demises  in  said 
Walden's  declaration,  and  before  the  renewal  thereof,  that 
said  Shockey  sold  the  land  in  contest  to  Robert  Pogue,  who 
claimed  it  previously  under  the  patent  in  the  name  of  Tibbs, 
&c.,  for  ten  thousand  acres  of  land,  posterior  in  date  to  that 
of  Walden,  and  adverse  thereto ;  and  said  Pogue,  who  pur- 
chased in  order  to  unite  the  conflicting  claims  in  himself,  then 
took  possession  of  said  land  in  contest,  and  continued  the 
possession  in  himself  until  about  the  year  1814,  when  he  sold 
the  same  to  Tilton  and  Huston,  who  then  entered  and  held 
the  possession  for  two  or  three  years,  and  then  sold  to  Ham- 
brick,  who  continued  in  possession  until  the  demise  was  en- 
tered, and  until  he  sold  and  delivered  the  possession  of  the 
same  to  your  respondent." 

In  April,  1813,  Pogue  gave  a  bond  of  conveyance  for  this 
land  to  Tilton  and  Huston.  In  April,  1816,  this  bond  was 
assigned  to  Hambrick,  who  assigned  it  to  Fitzgerald.  About 
the  year  1829,  Pogue  gave  a  deed  of  it  to  Fitzgerald,  and  on 
the  *20th  of  September,  1832,  Fitzgerald  conveyed  it  r-^i^AA 
to  Blair  by  a  deed,  the  habendum  of  which  was  as  fol-  *- 
lows  : — 

"  To  have  and  to  hold  the  said  tract  or  parcel  of  land  above 
described,  together  with  all  and  singular  the  privileges  and 
appurtenances  thereunto  belonging,  or  in  any  wise  appertain- 
ing to  the  same,  unto  the  said  Thomas  Blair,  his  heirs  and 
assigns,  for  ever,  and  to  their  only  proper  use  and  benefit  and 
behoof.  And  the  said  Benjamin  Fitzgerald,  for  himself,  his 
heirs,  executors,  and  administrators,  doth  hereby  covenant  to 
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and  with  the  said  Thomas  Blair,  his  heirs,  executors,  and  ad- 
ministrators, that  in  case  the  land  hereby  conveyed  shall  be 
taken  or  lost  by  any  better  or  prior  claim,  that  in  that  event 
the  said  Fitzgerald  will  refund  to  hitn,  the  said  Thomas  Blair, 
the  purchase-money  thereof,  without  interest." 

C.  The  judgment  of  the  Circuit  Court  as  to  the  tract  of 
land  marked  C  was  as  follows  : — 

^^  The  Waldens  have  not,  however,  limited  their  claim  in 
this  proceeding  to  the  boundaries  of  the  four  hundred  acres 
of  land  which  have  been  ^ven  as  the  limits  of  the  lands  re- 
covered in  the  actions  oi  ejectment,  but  have  insisted  that 
these  judgments  were  for  all  the  land  within  the  patent  of 
their  ancestors,  for  1,333  acres ;  and  that,  whether  this  posi- 
tion be  sustained  or  not,  they  are  entitled,  on  the  decree  and 
mandate  of  the  Supreme  Court,  to  have  themselves  put  in 
possession  of  all  the  land  within,  and  common  to,  the  patent 
and  entry  of  their  ancestor,  as  established  by  the  decree  of 
this  court,  to  which  it  is  not  shown  some  other  person  has  the 
superior  title  ;  and  they  prayed  on  the  hearing  for  process  by 
which  to  have  such  possession  delivered  to  them.  Their 
prayer  is  overruled,  and  this  proceeding  dismissed  as  to  Blair, 
and  all  the  other  parties,  in  respect  to  all  the  lands  without 
the  boundary  of  the  land  covered  by  the  judgments  in  eject- 
ment, designated  on  the  plat  as  first  herein  stated. 

"  It  is,  however,  provided,  that  neither  these  orders,  nor 
what  may  be  done  in  consequence  of  them,  shall  'prejudice 
the  rights  of  any  of  the  parties,  or  their  representatives,  in 
the  above-mentioned  actions  of  ejectment,  or  in  the  suit  in 
chancery,  of  which  this  proceeding  is  a  continuation,  who  are 
not  now  properly  before  the  court.  It  is  ordered  that  an  ac- 
count be  taken  of  the  improveiQents,  and  of  the  rents  and 
profits  and  damages,  of  each  of  the  three  above-described  par- 
cels of  land,  of  which,  according  to  the  above  opinion,  the 
Waldens  are  to  have  the  possession.  John  C.  Herndon  is  ap- 
pointed the  master  for  this  purpose  ' 

It  will  be  perceived  by  a  reference  to  the  mandate  of  this 
4^4 e-i  *court,  which  is  above  recited,  that  the  Circuit  Court 
J  was  instructed  "  to  take  such  further  steps  in  regard 
to  the  improvements,  and  to  the  putting  of  Walden  or  his 
representative  in  possession  .of  the  premises  recovered  in  the 
ejectment  suits,  as  shall  be  conformable  to  the  decree  hereby 
affirmed,  and  to  the  principles  of  equity." 

It  is  necessary  to  refer  to  the  ejectment  suits  to  see  what 
premises  were  recovered. 

The  original  ejectment,  brought  in  1797,  was  in  very  gene- 
ral terms,  for  415  acres  of  land.  After  the  substitution  of 
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Craig  and  Chapin  as  defendants,  instead  of  the  casual  ejector, 
the  court  ordered  a  survey  of  the  premises  according  to  the 
claim  and  pretensions  of  the  respective  paii;ies.  The  defend- 
ants took  defence  for  all  the  land  included  within  the  loca- 
tor's part,  as  will  be  seen  by  the  following  special  case  and 
judgment  of  the  court.  The  letters  A,  B,  C,  D  are  repre- 
sented in  the  plat  in  this  statement  by  the  figures  7,  8»  9, 10, 
and  the  letters  E,  F,  G,  C,  by  the  figures  1,  2,  3,  9. 

"And  afterwards,  to  wit,  at  the  June  term  of  the  court 
aforesaid,  to  wit,  on  the  19th  day  of  June,  A.  D.,  1800,  the  fol- 
lowing special  case  was  admitted  te  the  court,  by  consent  of 
the  parties  herein,  by  their  attorneys. 

"  The  tract  of  land  marked  on  the  plat  by  the  letters  A,  B, 
C,  D,  was  duly  granted  to  the  said  Walden,  lessor  of  the 
plaintiff,  by  patent  from  the  Commonwealth  of  Virginia,  bear- 
ing date  the  20th  day  of  November,  1786. 

"  The  said  Walden  and  Simon  Kenten  executed  the  agree- 
ment, marked  A,  respecting  the  locating  of  said  lands ;  the 
said  agreement  is  made  part  of  this  cause. 

"  The  defendants  are  in  possession  of  that  part  of  the  tract 
marked  on  the  plat  by  the  letters  E,  F,  G,  C,  and  claim  the 
said  part  of  the  said  tract  of  land  under  the  agreement  A, 
and  the  indorsement  thereon,  and  a  division  thereof  made  as 
certified  by  the  report  B ;  which  report  and  indorsement  on 
said  agreement  is  also  made  a  part  of  this  case. 

"  If,  upon  the  whole,  the  court  shall  be  of  opinion  that  the 
legal  title  te  the  said  part  of  the  said  tract  of  land  marked  on 
the  plat  as  aforesaid  by  the  letters  E,  G,  C,  F,  is  in  the  plain- 
tiff, then  judgment  to  be  entered  for  him ;  if  not,  judgment  to 
be  entered  for  the  defendants. 

"  William  Clark,  Attomei/  for  Plaintiff. 
Thomas  Todd,  Attomei/ for  Defendants. 

"  And  the  court,  having  fully  considered  and  understood 
the  said  case,  is  of  opinion,  that  the  legal  title  to  the  said  part 
of  *the  said  tract  of  land  marked  on  the  plat  E,  F,  G,     p« jg 
G,  is  in  the  plaintiff,  and  was  on  the  day  of  filing  the     ^ 
declaration  in  this  suit. 

"  It  is  therefore  considered  by  the  court,  that  the  plaintiff 
recover  i^inst  the  said  defendants,  Lewis  Craig  and  Amzel 
Chapin,  his  term  of  and  in  the  premises  aforesaid,  with  the 
appurtenances,  yet  to  come  and  unexpired,  together  with  his 
costs  by  him  in  this  behalf  expended ;  and  the  said  defend- 
ants in  mercy,  &c. 

"  And  on  motion  of  tlie  plaintiff,  by  his  attorney,  the  United 
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States  writ  of  habere  facias  possessionem  is  awarded  him  in 
this  suit,  to  cause  him  to  have  possession  of  the  terms  afore- 
said, returnable  to  the  next  court." 

The  judgment  in  ejectment  in  favor  of  Walden  did  not 
Uierefore  include  the  tract  of  land  marked  C,  or  any  land  out- 
side of  the  locator's  part,  for  which  only  the  defendants  took 
defence. 

Thus  far,  the  claim  of  the  heirs  of  Walden,  and  the  grounds 
of  defence  of  the  defendants,  have  been  stated  as  to  those 
parts  of  the  tract  of  land  which  the  Circuit  Court  refused  to 
give  to  Walden's  heirs. 

It  remains  now  to  state  the  proceedings  of  that  court  with 
respect  to  the  parts  of  the  tract  which  were  given  to  those 
heirs,  and  which  are  designated  upon  the  preceding  plat  by 
the  letters  D,  E,  and  F. 

The  Circuit  Court  gave  these  lands  to  Walden's  heirs 
upon  certain  conditions,  which  will  be  mentioned  consecu- 
tively, and  from  this  part  of  the  decree  Walden's  heirs  also 
appealed. 

D.  The  decree  of  the  Circuit  Court  was  as  follows : — 

"  It  therefore  seems  to  the  court  that,  on  this  proceeding 
against  Benjamin  Umstcad,  one  of  the  complainants  in  the 
original  bill,  the  heirs  of  Walden  must  have  awarded  to  them 
the  possession  of  the  parcel  of  land  designated,  in  the  report 
of  the  surveyor  filed  herein  at  the  present  term,  by  the  figures 
2,  21,  22,  12, 13,  14,  16,  17,  18,  19,  20,  2,  and  as  containing 
one  hundred  and  forty-nine  acres,  twenty-eight  poles,  now  in 
his  possession,  when  he,  Umstead,  shall  have  been  paid  the 
amount  which  the  value  of  the  improvements  upon  the  land 
exceeds  the  rents  and  profits  and  damages  thereof,  or  it  shaVi 
be  ascertained  that  there  is  no  such  excess  on  the  account  to 
be  taken.  It  does  not  appear  that  Umstead  has  had  the  pos- 
session of  any  other  part  of  the  land  since  the  commencement 
of  these  proceedings  ;  and  as  to  the  residue  of  the  land  in  the 
proceeding,  it  is  dismissed,  without  prejudice  as  to  the  parcel 
of  land  designated  on  the  plat  by  figures  21,  3,  22,  and  21, 
♦471  co^^^i^iiig?  *according  to  the  surveyor's  report,  four- 
J  teen  acres,  two  roods,  and  thirty-six  poles,  sold  by 
Umstead,  as  represented  in  1813,  and  now  in  the  possession 
of  the  widow  of  William  Craig." 

E.  The  decree  of  the  Circuit  Court  with  respect  to  this 
piece  of  land  was  as  follows  : — 

"  It  seems  to  the  court  that  the  Waldens  will  be  entitled,  on 

the  proceedings  against  the  defendant,  John  N.  Proctor,  to 

have  the  possession  of  the  land  designated  on  the  plat  by  the 

figures  15,  16,  17,  18,  19,  20,  15,  and  as  containing  nineteen 
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acres,  three  roods,  and  twenty-eight  poles,  in  his  possession 
about  the  time  of  the  commencement  of  this  proceeding,  but 
now  in  the  possession  of  Jeremiah  Wells.  Proctor  was  not 
a  party  to  the  original  bill,  but  he  appears  to  have  purchased 
this  parcel  of  the  land,  and  to,  have  acquired  the  possession  of 
it  from  Sandridge,  one  of  the  complainants  in  the  original 
bill,  pending  the  suit ;  and  when  the  value  of  the  improve- 
ments shall  have  been  paid,  or  found  compensated  by  the 
rents,  profits,  and  damages  of  the  land,  according  to  an  ac- 
count which  will  be  taken,  the  Waldens  will  be  entitled  to  an 
order  for  process  of  possession.  It  does  not  exactly  appear 
when  Wells  acquired  the  possession  of  this  land ;  but  he  is 
no  party,  and  unless  his  position  be  such  as  to  bind  him,  he 
shall  not  be  concluded  in  respect  to  any  right  or  claim  he  may 
show  in  respect  to  the  matter  to  be  effected." 

F.  The  decree  of  the  Circuit  Court  with  respect  to  this 
piece  of  land  was  as  follows : — 

"  It  seems  to  the  court,  that  the  Waldens  will  be  entitled 
against  the  defendant,  Thomas  Blair,  to  have  the  possession 
of  the  land  designated  on  the  plat  by  the  figures  4,  12, 18, 
14,  4,  and  as  containing  fourteen  acres,  three  roods,  and  eight 
poles.  It  is  found  in  the  possession  of  Blair,  claiming  to  hold 
it  by  purchase  from  Pogue,  one  of  the  original  complainants. 
He  does  not  show  when  he  made  the  purchase,  or  acquired 
the  possession,  and  the  fair  conclusion  is,  that  he  obtained 
the  possession  pending  the  litigation.  He  must,  therefore, 
surrender  it  when  he  shall  have  been  paid  the  amount  which 
the  value  of  the  improvements  exceeds  the  rents  and  profits, 
with  the  damages,  on  the  account  which  will  be  taken,  or  it 
shall  appear  that  the  result  of  such  account  must  be  against 
him." 

When  this  cause  was  here  in  1840,  it  was  held  that,  as 
Walden  had  been  decreed  to  surrender  possession,  and  make 
releases  of  his  elder  legal  title  to  complainants  for  so  much  of 
the  land  in  controversy  as  their  better  right  in  equity  covered, 
the  proper  condition  imposed  on  complainants  by  such  decree 
in  their  favor  was,  that,  having  received  their  measure  of 
equity,  they  were  compellable  to  do  equity  to  the  defendants ; 
and  *that  therefore  they  should  be  constrained  to  sur-  p#^g 
render  possession  to  Walden's  heirs  of  that  part  to  *- 
which  their  ancestor  had  the  better  title  :  and  as  this  had  not 
been  ordered  by  the  Circuit  Court  in  the  decree  made  in 
1884  (then  before  us  on  appeal),  it  was  so  ordered  by  this 
court  in  1840,  as  a  proper  addition  to  the  decree  made  below ; 
and  the  cause  was  sent  down  to  have  our  mandate  executed 
in  this  respect.     In  attempting  to  do  so,  it  is  insisted  on  part 

Vol.  IX.— 4  49 


4S  SUPREME  COURT. 

Walden  et  al.  v.  Bodley's  Heirs  et  al. 

of  Walden's  heirs,  that  the  Circuit  Court  erred  to  a  material 
extent,  and  they  have  prosecuted  their  appeal  to  this  court  to 
correct  the  errors,  and  we  are  now  called  on  to  construe  and 
execute  our  own  mandate  ;  beyond  this,  we  have  no  power  to 
go,  more  than  the  Circuit  Court  had.  What  that  court  ought 
to  have  done,  it  is  our  duty  to  do.  The  mandate  directed  the 
Circuit  Court  "  to  take  such  further  steps  in  regard  to  the 
improvements,  and  to  the  putting  of  Walden  or  his  represen- 
tatives in  possession  of  the  premises  recovered  in  the  eject- 
ment suits,  as  shall  be  conformable  to  the  decrees  hereby 
affirmed,  and  to  the  principles  of  equity." 

Beyond  the  land  recovered  in  the  ejectment,  we  have  no 
power  to  act  under  this  mandate  ;  nor  to  those  parts  of  the 
land  recovered,  which  were  by  the  decree  of  1834  vested  in 
complainants  and  divested  out  of  Walden.  It  follows,  that 
the  parcel  on  the  plat  marked  C.  11,  30,  31,  32, 11,  is  not  in 
the  case  now  before  us,  it  lying  outside  of  the  tract  recovered 
in  the  ejectment  suit;  as  to  this  parcel,  the  Circuit  Court  ad- 
judged correctly,  when  executing  the  mandate,  and  therefore 
the  decree  is  affirmed  in  this  respect. 

The  parcel  as  found  on  the  plat  marked  A.  1,  a,  i,  4,  5,  6, 
11, 1,  next  presents  itself  for  our  consideration.  It  was  occu- 
pied by  Kincaid,  claiming  in  some  form  under  John  N.  Proc- 
tor ;  and  the  Circuit  Court  held  that  Proctor  had  acquired 
the  better  title  thereto,  by  force  of  the  act  of  limitations, 
which  had  barred  Walden's  right  to  recover  it ;  and  therefore 
the  claim  on  part  of  Walden's  heirs  to  have  possession  thereof 
surrendered  to  them  was  rejected.  And  the  inquiry  is.  Did 
the  statute  of  limitations  operate  in  Proctor's  favor  ?  Jon- 
athan Rose  took  possession  under  Lewis  Craig.  Rose  was 
sued  in  ejectment,  and  recovered  against,  in  1800.  By  some 
executory  contract,  Jonathan  Rose  sold  to  Jonathan  H.Rose, 
before  1817 ;  and  the  two  Roses  seem  to  have  held  a  joint  pos- 
session, until  they  sold  to  Proctor  in  1826.  He  took  posses- 
sion in  1827,  and  the  two  Roses  made  him  a  joint  deed  in 
1828.  In  May,  1824,  the  demise  in  the  ejectment  suit  was 
extended  to  fifty  years,  commencing  in  1789.  The  suit  then 
stood  as  if  the  demise  had  been  originally  laid  for  fifty  years. 
*491  *^^  ^^^  step,  neither  Jonathan  Rose,  nor  Jonathan  H. 
J  Rose  could  legally  or  justly  complain.  Proctor  came 
in  by  purchase  in  1827,  and  Kincaid  afterwards.  Then  the 
ejectment  suit  was  in  full  force  against  all  these  parties.  Nor 
is  there  any  thing  in  the  fact  that  Jonathan  Rose  took  a  deed 
from  Bodley  and  Pogue  in  1821,  seeking  shelter  under  their 
inferior  title.  And  this  reduces  the  inquiry  to  the  question, 
whether  Proctor  and  Kincaid  were  bound  by  the  proceedings 
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against  Jonathan  Rose  ?  Walden  had  the  legal  title  and  right 
0?  possession.  The  ejectment  suit  was  pending,  and  Walden 
delayed  and  hindered  from  obtaining  the  fruits  of  his  judg- 
ment by  the  acts  of  Jonathan  Rose ;  of  this  pending  litigation, 
purchasers  from  Rose  were  bound  to  take  notice ;  and  they 
were  bound  as  alienees,  pendente  lite^  by  the  proceedings  in 
the  suit,  after  the  alienation,  as  Jonathan  Rose  was  bound. 
This  is  the  general  rule.  Long  v.  Morton^  2  A.  K.  Marsh. 
(Ky.),  40 ;  Hickman  v.  Dale^  7  Yerger  (Tenn.),  149.  And 
so  is  the  rule  in  equity  likewise.  Story,  Eq.  PL,  287.  If  it  were 
true,  that,  when  a  recovery  was  had  for  land,  the  party  in  pos- 
session, and  from  whom  the  land  had  been  recovered,  might 
sell  out  and  transfer  his  possession  to  another,  and  the  latter 
could  not  be  reached  by  a  writ  of  possession,  then  there  could 
be  no  end  to  litigation,  as  the  land  might  be  transferred  on 
each  successive  recovery.  And  to  hold  that  the  alienee  might 
avail  himself  of  the  act  of  limitations,  and  thereby  defeat  the 
action,  or  its  fruits,  by  execution,  if  he  and  his  vendor  could, 
by  bills  of  injunction,  or  other  unjust  contrivance,  keep  the 
plaintiff  out  for  seven  years,  would  equally  violate  the  princi- 
ple, that  he  who  buys  pendente  lite  must  abide  the  judgment 
or  decree  against  his  alienor,  regardless  of  the  fact  whether 
such  purchaser  was  or  was  not  a  party  to  the  suit. 

Up  to  May,  1839,  the  judgment  in  ejectment  was  in  full 
force  against  Proctor,  Kincaid,  and  the  Roses ;  then  the  de- 
mise expired.  In  1840,  this  court  ordered  that  Walden's  heirs 
should  be  put  into  possession  of  the  land  recovered,  because 
the  legal  remedy  had  ceased.  That  order  proceeded  on  prin- 
ciples governing  a  court  of  equity ;  that  it  was  a  decree  in 
effect  against  these  parties,  for  the  land  above  described,  is 
our  unanimous  opinion ;  and  the  Circuit  Court  having  held 
otherwise,  we  direct  the  decree  of  that  court,  in  this  respect, 
to  be  reversed,  and  order  that  Walden's  heirs  be  put  into  pos- 
session of  the  parcel  of  land  marked  A.  1,  a,  5,  4,  5,  6,  11,  1, 
cm  the  plat,  of  which  the  one  here  presented  is  a  copy. 

The  next  parcel  claimed  by  Walden's  heirs,  to  which  their 
claim  was  rejected  by  the  Circuit  Cotirt,  is  lot  B,  marked  16, 
*14,  6,  6,  11, 15,  of  15  acres,  1  rood,  and  7  poles,  and  p^^gQ 
defended  by  Thomas  Blair.  In  tracing  title  of  this  ^ 
tract,  a  material  defect  exists  in  the  statement  made  by  the 
Circuit  Court.  It  was  part  of  the  Hambrick  tract,  and  pur- 
chased by  Robert  Pogue  from  Abram  Shockey  after  the 
recovery  in  ejectment ;  at  what  precise  time,  does  not  appear. 
Blair  alleges  in  his  first  answer,  that  it  was  sold  by  Walden 
to  A.  Chapin,  and  by  Chapin  to  Pogue;  but  in  a  second 
answer,  Blair  alleges  that  Pogue  purchased  of  Shockey,  and 
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that  Shockey  was  then  in  possession  ;  ^^  and  that  said  posses- 
sion was  regularly  continued  through  Pogue,  Tilton  and 
Huston,  Hambrick,  and  Fitzgerald  to  your  respondent, 
Blair." 

The  surveyor's  return  explains  the  matter  as  follows : — 

No.  1.  "15,  14,  6,  6,  11,  16.  That  part  of  the  Hambrick 
tract  lying  within  the  locator's  part,  now  in  the  possession  of 
Thomas  Blair,  who  holds  title  under  Thomas  Fitzgerald  by 
deed  in  1832.  Tilton  and  Huston  were  contmctors  witn 
Robert  Pogue  for  this,  and  the  residue  of  the  Hambrick  tract 
they  sold  to  Hambrick,  and  he  afterwards  to  Fitzgerald,  who 
obtained  a  conveyance  from  Pogue  about  the  year  1829. 
Statement  of  Thomas  Blair.  This  part  of  the  Hambrick 
tract  contains  16  acres,  1  rood,  and  7  poles,  by  survey." 

No.  2.  "11,  30,  31,  32,  11.  The  balance  of  the  Hambrick 
tract  in  the  possession  of  said  Blair  outside  of  the  locator, 
said  to  contain  30  acres  covered  in  common  by  Walden's  two 
surveys." 

No.  3.  "  4,  12, 13, 14, 4.  Represents  14  acres,  8  roods,  and 
8  poles,  within  the  locator,  in  the  possession  of  said  Blair, 
held  by  purchase  from  Robert  Pogue,  who  held  under  Lewis 
Chapiii.  No  title  or  conveyance  has  yet  passed.  Statement 
of  said  Blair.  This  tract  has  never  had  a  regular  tenant 
upon  it.     Statement  of  Jos.  Duncan." 

This  return  stands  undisputed,  and  from  it  the  answer  of 
Blair  may  be  explained.  No.  2  (11,  30,  31,  32,  11)  is  that 
parcel  of  30  acres  lying  outside  of  the  land  recovered  by  the 
ejectment,  and  with  whicli  we  have  no  power  to  interfere,  as 
already  stated,  being  lot  C  on  the  annexed  plat. 

No.  3  (4,  12,  13,  14,  4),  including  14  acres,  3  roods,  and  8 
poles,  is  the  land  derived  through  Lewis  Chapin  by  Robert 
Pogue ;  and  this  tract  is  not  in  controversy  now. 

But  No.  1,  marked  B,  for  16  acres,  1  rood,  and  7  poles, 
is  land  of  which  Pogue  obtained  possession  from  Abram 
Shockey ;  and  Pogue  was  a  principal  party  to  the  bill  of  in- 
junction staying  the  judgment  at  law.  In  the  ejectment,  this 
latter  parcel  B  was  recovered  against  Shockey ;  and  when 
^^ci  1  the  demise  was  *extended,  in  1824,  the  judgment  was 
J  in  full  force  against  him,  and  those  holding  the  posses- 
sion under  him.  Thus  the  matter  stood  when  Blair  purchased 
and  took  possession  in  1833.  From  this  time  upwards  to 
1839,  Blair  was  subject  to  be  evicted  by  a  writ  of  possession, 
to  which  Walden,  or  his  heirs,  had  an  undoubted  right ;  and 
to  lands  thus  situate  the  mandate  of  this  court  extends,  for 
the  reasons  already  stated,  in  regard  to  the  parcel  marked  A, 
and  defended  by  Proctor  and  Kincaid.  It  is  therefore  ordered, 
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that  Walden's  heirs  be  put  into  possession  of  the  parcel 
marked  B,  for  15  acres,  1  rood,  and  7  poles ;  and  that  the 
decree  of  the  Circuit  Court  in  regard  thereto  be  reversed. 

And  as  respects  all  other  parts  of  the  decrees  and  orders 
made  by  the  Circuit  Court,  in  execution  of  our  mandate,  we 
hold  the  same  to  have  been  proper,  in  so  far  as  such  decrees 
and  orders  awarded  possession  to  Walden's  heirs,  or  rejected 
their  claim  to  have  possession ;  and  said  decrees  and  orders 
are  hereby  affirmed,  with  the  modification  hereafter  stated, 
as  respects  the  putting  of  Walden's  heii^s  into  immediate  pos- 
session ;  and  also  as  respects  the  mode  of  proceeding  to  re- 
cover rents  and  profits,  or  for  value  of  improvements. 

And  it  is  further  ordered,  that  this  cause  be  remanded  to 
the  Circuit  Court,  with  directions  that  Walden's  heirs  and 
representatives  be  put  into  the  i)ossession  of  all  the  parcels 
of  land  awarded  to  them  under  the  mandate,  either  by  the 
Circuit  Court  or  by  this  court,  on  or  before  the  1st  of  Janu- 
ary next ;  and  it  is  further  ordered,  that  such  possession  shall 
be  delivered  to  Walden's  heirs  or  representatives,  regardless 
of  the  fact  whether  claims  for  improvements  or  for  mesne 
profits  exist  on  the  one  side  or  the  other ;  the  intention  of 
this  court  being  to  give  possession  to  Walden's  heirs  and  rep- 
resentatives in  the  same  manner  that  a  writ  of  habere  facias 
possessionem  would  do  when  executed,  so  that  they  may  have 
the  benefit  and  advantages  of  their  judgment  at  law. 

And  it  is  further  ordered,  that  any  party  on  whom  this  de- 
cree operates,  who  claims  compensation  for  improvements 
made  on  the  land,  or  on  any  parcel  thereof,  may  file  his  peti- 
tion before  said  Circuit  Court,  setting  forth  his  claim  to  com- 
pensation for  such  improvements ;  and  that  said  heirs  or  rep- 
resentatives of  Walden  may  answer  the  same,  and  be  allowed 
to  set  off  mesne  profits  arising  because  of  the  possession  of 
the  parcel  of  land  on  which  said  improvements  are  alleged  to 
have  been  made ;  and  that,  in  deciding  on  such  controversy, 
said  Circuit  Court  shall  be  governed  by  the  rules  appertain- 
ing to  a  court  of  equity  in  such  like  cases. 

*And  it  is  further  ordered,  that  the  heirs  and  repre-  rmt^o 
sentatives  of  Walden  shall  have  the  corresponding  *- 
right  to  file  their  petition  against  any  claimant  holding  pos- 
session, and  who  has  been  a  party  to  this  proceeding,  or  who 
may  hold  under  such  party  by  transfer  of  title  made  since 
the  date  of  the  mandate  of  this  court,  for  any  rents  and 
profits  that  can  be  equitably  claimed  for  the  occupancy  and 
use  of  said  respective  parcels  of  land ;  and  to  adjudge  and 
decree  among  the  respective  parties  as  equity  may  demand. 
Nor  shall  cross  petitions  for  value  of  improvements,  and  for 
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mesne  profits  on  the  other  hand,  be  required ;  but  the  court 
may  hear  the  whole  matter  on  petition  and  answer,  and  de- 
cree for  eitlier  side  for  any  balance,  after  one  demand  is  set 
ofl',  in  part,  against  the  other,  on  an  account  stated. 

And  it  is  further  ordered,  that  the  appeal  brought  here  by 
said  Walden's  heirs,  to  reverse  the  decree  dismissing  the 
(;ross-bill  filed,  25th  November,  1834,  by  Ambrose  Walden, 
;uid  the  amendments  and  other  proceedings  in  said  cross-bill, 
and  which  are  found  in  record  No.  96  of  this  court,  be  dis- 
missed ;  and  that  the  decree  of  the  Circuit  Court  dismissing 
the  same  be,  and  the  same  is  hereby,  affirmed ;  and  that  the 
appellants,  the  heirs  of  Walden,  pay  the  costs  of  said  appeal. 

And  it  is  further  ordered,  that  the  appellees,  John  N.  Proc- 
tor and  Thomas  Blair,  against  whom  decrees  for  lots  A  and 
B  have  been  made,  and  who  are  the  principal  appellees,  pay 
the  costs  of  the  appeal  on  record  No.  95  of  this  court,  con- 
taining the  proceedings  had  before  the  Circuit  Court  when 
executing  our  mandate  of  1840,  and  that  said  Proctor  and 
Blair  pay  said  costs  by  moieties;  that  is,  one  half  thereof 
each. 

And  as  respects  the  parcel  marked  D  on  the  plat  accom- 
panying this  decree,  being  for  forty-nine  acres  and  twenty- 
eight  poles,  defended  by  Benjamin  Umstead  in  the  Circuit 
Court,  and  which  said  court  adjudged  should  be  surrendered 
to  Walden's  heirs,  it  is  ordered  and  decreed,  that  said  parcel 
be  delivered  to  Walden's  heirs  by  said  Umstead  on  or  before 
the  1st  of  January  next.  And  that  in  other  respects  said 
decree  against  Umstead  be  affirmed,  except  that  in  proceed- 
ing for  improvements  he  shall  be  governed  by  the  rules  that 
other  defendants  are. 

And  as  respects  the  parcel  of  fourteen  acres,  two  roods, 
and  thirty-six  poles,  re[)resented  to  be  in  the  possession  of 
the  widow  of  William  Craig,  and  designated  on  the  plat  by 
the  figures  21,  3,  22,  and  21,  it  is  ordered  and  adjudged  that 
all  further  proceeding  under  the  mandate  shall  be  barred,  and 
no  further  steps  be  allowed  as  to  said  parcel,  because  said 
*531  ^^^^^  *^^  William  Craig  has  in  no  wise  been  made  a 
1  party  to  the  proceeding,  and  it  is  now  too  late  to  bring 
her  before  the  court. 

And  as  respects  the  parcel  marked  E  on  the  plat,  contain- 
ing nineteen  acres,  three  roods,  and  twenty-eight  poles,  desig- 
nated by  the  figures  15, 16,  17, 18,  19,  20,  and  15,  defended 
by  John  N.  Proctor,  and  which  was  adjudged  by  the  Circuit 
Court  to  be  by  him  surrendered  to  Walden's  heirs,  it  is 
ordered  that  said  parcel  shall  be  surrendered  .accordingly  on 
or  before  the  fii'st  day  of  January  next,  and  that  in  this  re- 
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spect  said  decree  is  deemed  to  be  conclusive  against  Jeremiah 
Wells  and  all  others  claiming  under  Proctor  ;  and  that,  there- 
fore, so  much  of  said  decree  as  leaves  the  controversy  open  to 
let  in  Jeremiah  Wells  further  to  litigate  be,  and  the  same  is 
hereby,  reversed.  Reserving,  however,  to  said  Wells  the  right 
to  come  forward,  if  he  has  any  interest  or  claim  for  the  value 
of  improvements,  in  the  same  manner  that  said  Proctor  might 
do,  according  to  the  principles  and  in  the  mode  above  pre- 
scribed. This  decree  is  founded  on  the  fact  that  Proctor 
appears  to  be  the  owner,  and  he  defended  before  the  Circuit 
Court ;  and  nothing  appeal's  in  the  record  to  show  that  Wells 
has  any  claim  to  the  land,  nor  that  he  had  been  in  possession 
for  such  length  of  time  as  to  bar  Walden's  right  to  demand 
possession  from  him. 

And  as  respects  the  parcel  F  on  the  plat,  of  fourteen  acres, 
three  roods,  and  eight  poles,  designated  by  the  figures  4, 12, 
13,  14,  4,  defended  by  Thomas  Blair,  and  which  the  Circuit 
Court  ordered  him  to  surrender  to  Walden'js  heirs,  it  is 
ordered  and  decreed  that  said  parcel  be  surrendered  to  the 
heirs  of  Walden  on  or  before  the  1st  of  January  next ;  and 
that  so  much  of  said  decree  as  allows  said  Blair  to  retain 

Possession  until  the  value  of  improvements,  &c.,  be  taken, 
e,  and  the  same  is  hereby,  reversed.  But  that  said  Blair 
shall  be  allowed  to  file  his  petition,  and  to  seek  payment  for 
his  improvements,  on  the  general  principles  above  stated. 
And  on  petitions  being  filed  for  the  value  of  improvements, 
service  of  notice  on  the  counsel  of  Walden 's  heirs  shall  be 
sufficient  service. 

And  as  to  all  matters  respecting  the  payment  of  costs,  not 
disposed  of  in  the  Circuit  Court,  it  is  ordered  that  said  court 
proceed  to  take  cognizance  thereof,  and  make  decrees  and 
orders  therein. 


ORDER.      No.  96. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  seems  to  this  court  that  there  is  no 
error  in  *the  decree  of  the  said  Circuit  Court,  dismiss-  rm^A 
ing  the  cross-bill  filed  26th  November,  1834,  by  Am-  ^ 
brose  Walden,  and  the  amendments  and  other  proceedings  on 
said  cross-bill.  Whereupon,  it  is  now  here  ordered,  adjuaged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 
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Walden  et  al.  v.  Bodley's  Heirs  et  aL 
ORDER.      No.  95. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  appears  to  this  court  that  that  part  of 
the  decree  of  the  said  Circuit  Court,  in  the  case  between 
Thomas  Bodley's  heirs,  Robert  Pogue's  heirs,  and  others, 
complainants,  and  Ambrose  Walden's  heirs,  defendants,  on 
a  mandate  from  this  court  that  the  heirs  of  Ambrose  Walden 
were  not  entitled  to  obtain,  in  the  proceeding  against  John 
N.  Proctor,  the  possession  of  the  parcel  of  land  designated 
on  the  j)lat  of  the  survey  by  the  letters  and  figures  1,  a,  i, 
4,  6,  6,  11,  and  1,  is  erroneous  and  should  be  reversed ;  and 
also,  that  that  part  of  said  decree,  that  the  said  heirs  of 
Walden  were  not  entitled  to  obtain  in  the  proceeding  against 
Thomas  Blair  the  possession  of  the  parcel  of  land  in  his  pos- 
session, designated  in  the  report  of  the  surveyor  by  the  fig- 
ures 15,  14,  5,  6,  11,  and  15,  containing  fifteen  acies,  one 
rood,  and  seven  poles,  is  erroneous,  and  should  be  reversed ; 
and  that  the  residue  of  the  said  decree  should  be  affirmed, 
with  the  modifications  stated  in  the  opinion  of  this  court,  in 
this  case  at  this  term.  Whereupon,  it  is  now  here  ordered, 
adjudged,  and  decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause,  for  the  errors  aforesaid,  and 
to  the  extent  thereof,  be,  and  the  same  is  hereby,  reversed 
and  annulled ;  that  the  heirs  of  Ambrose  Walden  recover  a 
moiety,  or  one  half,  of  their  costs,  on  this  appeal  in  this 
court,  of  and  from  the  said  John  N.  Proctor,  and  the  other 
moiety,  or  half,  of  and  from  the  said  Thomas  Blair,  and  that 
they  have  executions  against  them  severally  therefor;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  to  that  court  to  carry  into 
effect  the  opinion  of  this  Court  (hereto  annexed,  and  made 
part  of  this  mandate),  and  for  such  further  proceedings  to 
be  had  herein  as  may  be  in  conformity  to  this  opinion,  and 
as  to  law  and  justice  may  appertain. 
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Wheeler  v.  Smith  ct  al. 


♦William  Wheeler,  Appellant,  v,  Hugh  Smith  p^^c/t 
AND  Phlnkas  Janney,  Executoks  of  Charles  ^ 
Bennett,  deceased,  and  surviving  trustees  under 
HIS  Will,  and  Molly  E.  Taylor,  Executrix,  and 
Henry  Daingerfield  and  Phineas  Janney,  Execu- 
tors OF  Robert  Taylor,  deceased,  who  was  an  Ex- 
ecutor AND  Trustee  under  the  same  Will,  Hugh  C. 
Smith,  Executor  of  the  same  Charles  Bennett,  and 
the  cjommon  council  of  alexandria,  defendants. 

The  statute  of  tlie  43d  Elizabeth,  respecting  charitable  uses,  having  been  re- 
pealed in  Virginia,  the  courts  of  chancery  liave  no  jurisdiction  to  decree 
charities  where  the  objects  are  indefinite  and  uncertain. 

Therefore,  where  a  bequest  was  made  to  trustees  for  such  purposes  as  thej 
considered  might  promise  to  be  most  beneficial  to  the  town  and  trade  of 
Alexandria  such  bequest  was  void.^ 


'  Distinguished.   Fontain  y.  Rave-  nary,  but  as   far  as  may  be,  by  the 

fie/,  17  How.,  384.    Followed.   Kain  addition  of  their  own  means,  an  hon- 

T.    Gibboney,   11    Otto,  367.      Cited,  orable  home "  is  valid.      Cresson  v. 

HcUhaway  v.  New  Baltimore,  48  Mich.,  Cresson,  6  Am.  L.  R.,  42. 
254.  The  folio  win «:  bequest, "  I  leave  the 

In  Illinois  it  is  held  that  the  pur-  whole  of  said  funds  in  the  hands  of 

poses  of  the  American  Bible  Society  my  executor,  to  be  by  him  applied  to 

are  not  within  the  statute  of  charita-  the  support  of  missionaries  in  India, 

ble  uses  of  43  Eliz.,  ch.  4.     When  a  as  it  is  my  desire  to  aid,  &c.,  the  same 

devise  of  land  to  that  society  fails  to  be  applied  under  the  direction  of 

for  want  of  corporate  power  to  take,  the    General    Assembly's    Board    of 

the  court  cannot  order  the  land  sold  Mist^ions  of  the  Presbyterian  Thurch 

and  the  proceeds  applied  to  the  uses  in  the  United  States,"  is  void  for  nn- 

of  the  society,  on  the  doctrine  of  ry  certainty.     Board  of  Foreign  Missions 

pres ;  but  the  land  descends  as  unde-  v.  McMastery  4  Am.  L.  R.,  526. 
vised.    Starkweather  v.  American  Bihle        A  bequest  in  trust  to  a  religious 

Society,  72  111.,  50.  corporation,  of  a  sum  of  money  for 

In  Maryland,  if  either  the  object  of  the  poor  of  certain  towns  named  in 

a  legacy,  or  the  person  of  the  legatee,  the  will,  to  be  used  and  expended  by 

or  cestui  que  trust,  be  so  uncertain,  that  the  trustees  in  their  "  discretion  for 

no  one  can  show  a  title  to  claim  the  the  best  interest  of  the  poor  persons 

legacy,  or  to  enforce  the  execution  of  who  at  the  time  of  my  [the  testa- 

the  trust,  it  is  void,  even  in  the  case  tor's]    decease,   and   thereafter  may 

of  an  executory  devise.      Barnes  v.  resi(le  in  said  towns  or  either  of  them, 

Barnes,  3  Cranch,  C.  C,  260.  it  being  my  desire  that  this  bequest 

In  Pennsylvania,  such  bequests  are  be  used  for  the  relief  of  the  most 

not  void  because  of  the  uncertainty  needy  and  indigent  poor  people  re- 

of  the  beneficiaries.     Vidat  v.  Girurd*s  siding  in  said  towns,  or  either  of  them 

Exec,  2  How.,  127 ;  Moijill  v.  Brmon,  now  or  hereafter,  until  said  beauest 

Bright.  (l*a.),  346.     So  also  in  Ohio,  be  in  such  manner  expended." — Held, 

Perin  v.  Gary,  24  How.,  465.    Thus,  a  void  for  uncertainty  as  to  the  cestui s 

devise  of  land,  "in  trust  for  the  for-  que  trust.     Afatter  of  Abbott,  3  Redf. 

mation  and  support  of   a  home  for  (N.  Y.),  303. 

aged,  infirm,  or  invalid  gentlemen  and        A  bequest  to  an  unincorporated  as- 

merchants,  where  they  may  enjoy  the  sociation  or  society  is  void — there  can 

comforts  of  an  asylum,  not  eleemosy-  be  no  valid   trust  without  a  certain 
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Wheeler  v.  Siuitli  et  al. 


Where  the  heir  at  law,  who  was  young,  needy,  and  hurried,  executed  a  release, 
in  consideration  of  a  sum  of  money,  to  the  executors,  who  were  men  of  high 
character,  and  who  assured  the  heir  that  the  bequest  was  considered  to  be 
good,  such  release  was  held  to  be  invalid/'' 

- -  — ■ — ■ 

donee  or  beneficiary. — First  Presbyie-  silent  as  to  the  creation  or  inhibition 

rian  Soc.  of  Chili  v.  Bowen,  21  Hun  of  any  new   charity,  and  it  neither 

(N.  Y.),  389.  increased  or  diminished  the  pre-exist- 

A  testator  having  disposed  of  two-  ing  jurisdiction  inequity  touching  the 
thirds  of  iiis  estate,  then  provided  in  subject.  The  object  of  the  statute 
his  will  as  follows :  "  The  balance  I  was  to  create  a  cheaper  and  speedier 
give  to  my  executors,  to  be  divided  remedy  for  existing  abuses.  In  the 
by  tliem  amongst  such  Roman  Catho-  course  of  time  the  new  remedy  fell 
lie  charities,  institutions,  schools  or  into  disuse,  and  the  control  of  the 
churches  in  the  city  of  New  York,  as  a  chancellor  again  became,  practically, 
majority  of  my  executrix  and  execu-  sole  and  exclusive.  The  learning  de- 
tors  shall  decide,  and  in  such  propor-  veloped  in  the  three  cases  mentioned 
tions  -as  they  may  think  proper."  At  shows  clearly  that  the  law  as  to  such 
the  time  of  testator's  death  there  were  uses,  and  the  jurisdiction  of  the  chan- 
numerous  incorporated  Roman  Catho-  cellor,  and  the  extent  to  which  it  was 
lie  charities,  institutions,  schools  and  exercised,  before  and  after  the  enact- 
churciies  in  the  city  of  New  York,  ment  of  the  statute,  were  just  the 
authorized  to  take  by  devise  or  be-  same."  Ould  v.  Washington  Hospital^ 
quest.  Heldy  that  it  should  be  pre-  5  Otto,  303.  S.  V.  Griffith  v.  State,  2 
sumed  that  the  testator  intended  to  Del.,  Ch.  421 ;  State  v.  Griffith,  Id., 
confine  his  bequest  to  such  charities  392 ;  CommWs  of  /My ranee  County  y. 
as  were  incorporated  and  authorized  Roaers,  55  Ind.,  297. 
to  take  by  will,  and  that  the  trust  was  ^Applied.  Snell  v.  Insurance  Co., 
not  invalid  by  reason  of  the  uncer-  8  Otto,  92.  S.  P.  IlaUett  v.  Collins,  10 
tainty  of  the  beneficiaries.     Power  v.  How.,  174. 

Cassidy,    16   Hun    (N.  Y.),   294;    af-  A  court  of  equity  will   relieve   a 

firmed  79  N.  Y.,  002.  party  acting  under  a  misapprehension 

Where  a  devise  is  made  to  a  char-  that  he  has  no  title  to  property,  from 
itable  incorporation,  authorized  to  the  legal  effect  of  instruments  which 
take  it,  in  trust  for  an  association,  surrender  such  unsuspected  title, 
then  unincorporated,  it  is  sufficient  if  Moryan  v.  Dod,  3  Col.,  551.  And  it 
the  latter  be  incorporated  before  the  has  original  jurisdiction  to  set  aside 
money  becomes  payable,  although  it  the  satisfaction  of  an  execution,  on 
was  an  unincorporated  voluntary  as-  the  ground  of  mistake  of  fact  as  to 
sociation  only,  at  the  time  of  the  tes-  the  state  of  defendant's  title  to  the 
tator's  death.  Philson  v.  Moore,  23  land  levied  upon.  Sicagyerty  v.  Neil- 
Hun  (N.  Y.),  152.  son,  8  Baxt.  (Tenn.),  32".     So,  it  will 

"  The  opinion  prevailed  extensively  not  enforce,  where  no  consideration 
in  this  country  for  a  considerable  pe-  has  passed,  the  execution  of  a  release 
riod,  that  the  validity  of  charitable  given  by  a  layman,  in  plain  ignorance 
endowments  and  the  jurisdiction  of  of  the  law,  when  dealing  with  a  law- 
courts  of  equity  in  such  cases  de-  yer,  and  led  by  him  to  do  the  very  op- 
pended  upon  the  Stat.  43  Kliz.,  ch.  4.  posite  to  what  he  at  the  time  expresses 
By  more  recent  discussions  tliis  idea  his  intention  to  do ;  and  this,  although 
has  been  exploded.  [Bright.  (Pa.),  no  false  statement  be  made.  Afellon 
34a  ;  7  lb..  241 ;  2  How.,  128.]  One  v.  Webster,  6  Mo.  App.,  449. 
cannot  feel  but  surprised,  on  reading  Equity  will  relieve  the  wards  of  the 
the  statute  carefully,  that  the  doubts  consequence  of  a  mistake  of  law,  by 
thus  indicated  ever  existed.  The  the  guardian,  who  includes  in  a  con- 
statute  is  purely  remedial  and  ancil-  veyance  an  interest  of  the  wards,  of 
lary.  It  provides  for  a  commission  which  both  he  and  the  grantee  were 
to  examine  into  the  abuses  of  chari-  ignorant.  Baker  v.  Massey,  50  Iowa, 
ties  already  existing,  and  to  correct  390.  But  it  is  not  a  matter  of  course 
such  abuses.  An  appeal  lay  to  the  for  equity  to  interfere  to  correct  the 
lord    chancellor.      The    statute    was  error,  where  by  reason  of  mistake  in 
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Wheeler  v.  Smith  et  al. 

This  was  an  appeal  from  the  Circuit  Court  of  tlie  United 
States  for  the  District  of  Columbia  and  County  of  Alexan- 
dria. 

It  was  a  bill  filed  by  Wheeler  under  the  following  circum- 
stances. He  was  the  nephew  of  Chaiies  Bennett,  who  died 
in  1889,  leaving  neither  father  nor  mother  nor  brothers  nor 
sisters,  nor  any  descendant  of  any  brother  or  sister  except 
Wheeler,  who,  as  above  stated,  was  his  nephew.  Previous 
to  1839,  he  had  been  assisted  by  his  uncle,  but  had  fallen 
into  bad  and  extravagant  habits,  and  removed  to  the  State 
of  Pennsylvania.  Bennett  had  placed  some  land  and 
$20,000  in  the  hands  of  two  trustees  for  Wheeler's  benefit. 

In  this  state  of  things  Bennett  died,  leaving  a  will  from 
which  the  following  are  extracts,  viz : — 

"  16th.  To  Francis  E.  Kozer  and  John  M.  Lisle  I  leave  the 
direction  of  all  relating  to  William  Wheeler.  I  have  vested 
with  the  latter  the  funds  intended  for  his  use,  in  consequence 
of  being  obliged  to  take  possession  of  his  estate  and  blend  it 
with  my  own ;  he  is  at  liberty,  and  is  enjoined,  whenever  he 
considers  said  William  may  he  safely  trusted,  to  give  him 
possession  of  all  left  for  his  use.  The  landed  estate  I  wish 
preserved  if  it  can  be;   it  stands  deeded  in    the  name  of 

computing  interest,  a  discharge  of  a  10  Barb.  (N.  Y.),622;  Jouxan  r,  Toul- 
mortgage  is  given  on  payment  of  less  min,  0  Ala.,  662. 
than  the  actual  debt.  Wr'ujht  v.  Gar-  A  release  made  bj  a  legatee  to  his 
Txaon^  40  Mich.,  60.  It  will  relleye  testator  and  the  remaining  legatees, 
against  an  unfair  division  of  joint  of  all  his  interest  in  the  estate,  in  con- 
property,  which  is  the  result  of  an  sideration  of  a  sum  of  money  paid 
innocent  mistake.     Boone  v.  Ridgway^  him  by  the  testator,  is  without  con- 

2  Stew.  (N.  J.),  643.     S.  P.  Pool  v.  sideration  and  void.    Alien  v.  AlUn, 
Docker,  92  111.,  601.  13  So.  Car.,  612;  8.  c,  36  Am.  Rep., 

A  mere  mistake  of  law  does  not,  in  716. 

the  absence  of  other  circumstances,  Where  one  who  was  injured  by  the 

constitute  any  ground  for  the  refor-  negligence  of  a  railroad  company  re- 

mation  of  a  written  contract.     Snell  leased  his  cause  of  action  against  the 

V.  Atlantic  Ins.  Co.,  8  Otto,  85.  company  at  a  time  when,  by  reason  of 

A  mistake  as  to  a  matter  of  fact,  to  the  action  of  opiates  taken  to  relieve 

warrant  relief  in  equity,  must  be  ma-  his  pain,  he  was  mentally  incapacitated 

terial,  and  the  fact  must  be  such  that  to  contract,  the  release  was  set  aside, 

it  animated  and  controlled  the  con-  Cktcafjo^c.R.R.  Co.  y.  Doyle,  IS  Kau., 

duct  of  the  party.     It  must  go  to  the  68.    Oom/nire  Pennsylrania  R.  R.  Co.  v. 

essence  of  the  object  in  view,  and  not  Shay,  82  Pa.  St.,  198;  Eagle  Packet 

be  merely  incidenUl.  The  court  must  Co.  V.  Defries,  94  111.,  698.    So  where 

be  satisfied,  that  but  for  the  mistake  the  widow  of  a  mortgagor,  induced  by 

the  complainant  would  not  have  as-  the  mortgagee's  fraudulent  represen- 

sumed  the  obligation  from  which  he  tations  that  she  had  no  interest  in  tin* 

seeks  to  be  relieved.     Kerr,  Mistake  "  mortgaged  premises,  sold  to  him  for 

and  Fr.,  408;  TregfjY.ReadJi\\\\m\i\\.  $200  what  was  worth  f2000.     Held, 

(Tenn.),  629 ;   Jvnnings  v.  Bromjhton,  that  though  her  mistake  was  one  of 

17   Beav.,  541  ;   Thompson  v.  Jackson,  law,  she  should  be  relieved.     Bales  v. 

3  Hand.  ( Va.),507  ;  Ilarrod's  Heirs  v.  Hunt,  77  Ind.,  866. 
CoiMin,Hard.  (Ky.),643;  Hill  v.  Bush, 
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Francis  E.  Rozer  and  John  M.  Lisle,  and  is  under  the  man- 
agement of  John  I.  Jenkins,  in  Charles  County,  Maryland. 
Having  come  through  William's  family  two  hundred  years 
ago,  I  should  regret  its  not  contmuing," 

'^  20th.  The  residue  of  my  estate  is  left  in  trust  of  Hugh 
Smith,  Robert  I.  Taylor,  and  Phineas  Janiiey,  for  such  pur- 
poses as  they  consider  promises  to  be  most  beneficial  to  the 
♦'ifil  **<^w^  ^^^  trade  of  Alexandria ;  if  any  difficulty  oc- 
J     curs  in  construction  as  to  any  of  my  bequests,  R.  I. 


Taylor  is  specially  charged  to  give  said  construction.' 

Then  followed  several  papers  in  the  nature  of  codicils,  one 
of  which  was  as  follows  : 

"  Now  in  the  inclosure  I  leave  the  residue  of  my  estate, 
after  paying  all  bequests  and  appropriations,  to  some  dispo- 
sition thereof  which  my  executors  may  consider  as  promising 
most  to  benefit  the  town  and  trade  of  Alexandria.  Now  I 
leave  the  same  entirely  to  their  disposition  of  it,  in  such  man- 
ner as  appears  to  them  pronuses  to  yield  the  greatest  good. 

"  Chaklbs  Bennett,     [seal.]  " 

The  will,  with  seven  codicils,  was  admitted  to  probate  on 
the  4th  of  May,  1839,  and  letters  testamentary  granted  t  o 
Hugh  Smith,  Robert  I.  Taylor,  and  Phineas  Janney,  named 
as  executors  in  the  will.  At  the  same  time  were  filed  the 
following  release  and  receipt : — 

'*  Whereas,  Charles  Bennett,  Esq.,  late  of  Alexandria,  de- 
ceased, by  his  last  will  and  testament,  after  bequeathing 
sundry  pecuniary  legacies,  devised  as  follows : — *  The  residue 
of  my  estate  is  left  in  trust  of  Hugh  Smith,  Robert  I.  Taylor, 
and  Phineas  Janney,  for  such  purposes  as  they  consider  prom- 
ise to  be  most  beneficial  to  the  town  and  trade  of  Alexandria ; 
if  any  difficulty  occurs  in  construing  as  to  any  of  my  bequests, 
R.  I.  Taylor  is  si)ecially  charged  to  give  the  said  construc- 
tion ' ;  and  in  a  codicil  to  his  said  will  expresses  himself  as 
follows : — *  Now,  in  the  inclosure,  I  leave  the  residue  of  my 
estate,  after  paying  all  my  bequests  and  appropriations,  to 
some  disposition  thereof  which  my  executors  mav  consider  as 
promising  most  to  benefit  the  town  and  trade  oi  Alexandria. 
Now  I  leave  the  same  entirely  to  their  disposition  of  it,  in 
such  manner  as  appears  to  them  promises  to  yield  the  greatest 
good.'  And  whereas  the  validity  of  the  said  devise  and  be- 
quest has  been  controverted  by  William  Wheeler,  now  of 
Chester  County,  in  the  State  of  Pennsylvania,  claiming  to  be 
the  nephew  and  sole  heir  of  the  said  Charles  Bennett.  Now 
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tlie  said  executors,  taking  on  themselves  the  burden  of  the 
execution  of  the  said  will,  and  of  the  trusts  aforesaid,  and 
the  said  William  Wheeler,  to  avoid  the  delay  and  expense  of 
litigation,  and  finally  to  settle  and  adjust  all  doubts  and  diffi- 
culties which  might  arise  on  the  effect  of  the  said  will,  so 
its  to  leave  the  said  executors  to  execute  the  same  without 
delay  or  impediment,  have  agreed  on  the  following  terms  of 
compromise. 

*"lst.  That  the  said  executors  shall,  within  one  ^#^7 
year  from  the  date  hereof,  at  all  events,  or  sooner  if  '- 
funds  in  cash  remain  in  their  hands,  after  the  payments  of 
the  money  legacies  bequeathed  by  the  said  will,  pay  to  the 
said  William  Wheeler,  or  his  order,  the  sum  of  twenty-five 
thousand  dollars.  2dly.  That  they  shall  release  to  the  said 
William  Wheeler  all  claims,  if  any  they  have,  to  any  property, 
real  or  personal,  heretofore  conveyed  or  settled  in  any  way  by 
the  said  Charles  Bennett,  in  his  lifetime,  for  the  use  of  the 
said  William  Wheeler.  8dly.  That  the  said  William  Wheeler, 
on  his  part,  shall  release  to  the  said  executors  all  his  claims,  in 
law  or  equity,  to  the  estate,  real  and  personal,  devised  and 
bequeathed,  or  intended  to  be  devised  or  bequeathed,  by  the 
said  Charles  Bennett,  by  his  said  will,  to  be  held  and  disposed 
of  by  the  said  executors  in  the  manner  in  and  by  the  said 
will  prescribed.  And  that  the  said  executors  shall  be  at  lib- 
erty, if  any  S})ecifi cation  of  the  objects  to  which  the  residuary 
fund  is  to  be  applied  he  thought  necessary,  to  apply  the  same 
to  aid  in  finishing  the  Alexandria  Canal,  either  by  a  direct 
subscription  to  its  stock,  or  by  purchasing  in  the  stock  of  the 
Alexandria  Corporation  issued  or  to  be  issued  in  payment  of 
the  subscription  of  the  said  cor[)oration  to  the  said  canal ;  to 
the  extinguishment  of  the  debt  of  the  Corporation  of  Alex- 
andria ;  to  introduce  into  the  town,  for  the  use  of  the  inhab- 
itants, a  supply  of  pure  and  wholesome  water ;  and  to  sub- 
scribe to  any  railroad  or  other  roads  communicating  with  the 
said  tovm ;  to  any  or  to  all  of  the  above  purposes  in  such 
way  as  the  said  executors  or  the  survivors  may  think  most 
conducive  to  the  prosperity  and  welfare  of  the  town.  Now, 
therefore,  the  said  executors  do  hereby  covenant  with  the 
said  William  Wheeler,  that  they  will,  within  twelve  months 
from  the  date  hereof,  or  sooner  if  cash  funds  remain  after 
paying  the  pecuniary  legacies,  pay  to  him  or  his  assigns  the 
sum  of  twenty-five  thousand  dollars.  And  the  said  executors 
do  hereby  for  ever  release  to  the  said  William  Wheeler,  his 
heirs  and  assigns,  all  claims  and  demands  they  have  or  may 
have  hereafter  under  the  said  will  to  any  estate,  real  and  per- 
sonal, heretofore  given,  settled,  or  conveyed  by  the  said 
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Charles  Bennett,  in  his  lifetime,  to  the  said  William  Wheeler, 
or  to  any  person  or  persons  in  trust  for  him,  and  more  espe- 
cially to  twenty  thousand  dollars  stock  of  the  State  of  Penn- 
sylvania, standing  in  the  name  of  John  Lisle  and  John  K. 
Mitchell,  for  the  use  of  the  said  William  ;  and  they  do,  more- 
over, covenant  to  execute  and  deliver  all  further  deeds  or 
other  instruments  necessary  to  carry  into  effect  this  arrange- 
ment. And  the  said  William  Wheeler  does  on  his  part  hereby 
for  ever  release  to  the  said  executors  all  his  right,  title,  claim, 
*^m  *^^^  demand  in  and  to  all  the  estate,  real  and  personal, 
-I  devised  or  intended  to  be  devised  by  the  said  Charles 
Bennett,  by  his  said  will,  for  the  purposes  expressed  in  his 
will,  with  power  to  the  said  executors  to  appropriate  the 
residuary  fund  as  before  specified,  if  any  particular  designa- 
tion of  the  purposes  be  necessary.  And  the  said  William 
Wheeler,  for  himself  and  his  heirs,  does  hereby  covenant  with 
the  said  executors  and  their  representatives  to  execute  and 
deliver  all  such  further  deeds  of  conveyance  and  release  as 
may  be  found  necessary  more  fully  to  carry  into  full  effect 
this  agreement. 

« In  witness  whereof,  the  parties  to  this  instrument  have 
hereto  set  their  hands  and  seals,  this  4th  day  of  May,  1839. 

"Wm.  Wheeler.        [sbal."^ 
Hugh  Smith.  [seal.] 

R.  I.  TaytiOR.  [seal.' 

Phineas  Jannby.    [seal. 
**  Sealed  and  delivered  in  presence  of 
Robert.  H.  Miller, 
Wm.  H.  Footb, 
Jas.  Millan." 

"  Received  from  Hugh  Smith,  Robert  I.  Taylor,  and  Phineas 
Janney,  executors  of  Charles  Bennett,  deceased,  five  thousand 
dollars,  in  part  payment  of  the  sum  covenanted  to  be  paid  by 
the  above  agreement.    May  4th,  1839. 

"  [$6,000.J  Wm.  Wheeler.' 


♦» 


The  circumstances  under  which  the  above  release  was 
executed  are  thus  stated  in  the  bill  of  the  complainant, 
Wheeler : — 

"  At  the  time  of  his  uncle's  death,  in  April,  1839,  your  ora- 
tor resided,  as  he  does  at  present,  in  Chester  County  in  Penn- 
sylvania, in  very  cramped  and  straitened  circumstances.  It  is 
true  that  the  income  settled  upon  him  by  his  uncle  was  suffi- 
cient, with  proper  economy,  to  afford  him  a  comfortable  and 
independent  subsistence.     But  he  found  it  difficult,  nay,  im- 
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practicable,  to  divest  liimself  entirely  of  those  expensive 
habits  which  he  had  formed  while  he  was  presumptive  heir 
and  expectant  of  great  wealth ;  for  Mr.  Bennett's  wealth,  as 
is  usual  in  such  cases,  was  considerably  overrated. 

^^  Whatever  was  the  cause  of  his  embarrassments,  however, 
the  fact  was  as  he  has  stated,  and  is  susceptible  of  the  most 
ample  proof.  Whether  the  fact  of  his  necessitous  condition 
had  come  to  the  knowledge  of  his  uncle's  executors,  through 
Mr.  James  R.  Riddle,  of  Alexandria,  with  whom  your  orator 
kept  up  a  correspondence,  he  does  not  know.  He  thinks  it 
more  than  *probable  ;  and  he  charges  such  knowledge,  rmeiq 
so  far  as  it  is  necessary  to  make  such  charge,  in  order  *- 
to  let  in  evidence  of  the  fact. 

^^Such  was  his  situation  when,  about  the  end  of  April, 
1839,  he  received  a  letter  from  Mr.  Riddle,  written  at  the 
instance  of  the  executors,  informing  him  that  his  uncle  had 
died  on  the  24th  of  that  month,  that  his  will  would  be 
offered  for  probate  in  the  Orphans'  Court  of  Alexandria  on 
the  4th  of  May,  and  that  the  presence  of  your  orator  on  that 
occasion,  as  next  of  kin  and  heir  at  law  of  the  decedent,  was 
desirable,  or  was  necessary.  He  received  by  the  same  mail 
the  Alexandria  Gazette,  in  which  it  was  stated  that  Mr. 
Bennett,  having  made  provision  for  his  immediate  relations 
in  his  lifetime,  had  left  a  will,  bj^  which,  after  giving  a  num- 
ber of  legacies  to  his  friends,  &c.,  he  had  devised  the  residue 
of  his  property  to  the  town  of  Alexandria.  The  letter  of 
Mr.  Riddle  is  lost  or  destroyed,  and  your  orator  cannot  rec- 
ollect its  precise  date,  or  the  precise  day  on  which  it  was 
received ;  but  he  well  recollects  that  the  notice  given  to  him 
was  very  short,  and  that  the  difiBculty  of  reaching  Alexan- 
dria, on  so  short  a  notice,  was  enhanced  by  his  moneyless 
condition,  and  the  necessity  of  borrowing  $50  to  defray  the 
expenses  of  the  journey.  With  all  the  exertion  he  could 
make,  it  was  noon  on  the  2d  of  May  before  he  arrived  at 
Alexandria. 

"  He  quickly  communicated  to  Mr.  Riddle,  who  handed  to 
him  on  his  arrival  a  copy  of  his  uncle's  will,  his  determina- 
tion to  contest  the  validity  of  the  residuary  devise.  In  an 
interview  which  he  had,  on  the  same  afternoon,  with  Hugh 
Smith,  Esq.,  one  of  the  executors,  that  determination,  which 
had  been  communicated  to  Mr.  Smith  by  Mr.  Riddle,  was 
the  subject  of  conversation.  At  that  interview  Mr.  Smith 
manifested  a  kindly  feeling  towards  your  orator,  and  appeared 
to  be  almost  nervously  anxious  that  a  lawsuit  should  be 
avoided.  He  did  not,  however,  ex])ress  any  fears  about  the 
result.     On  the  contrary,  he  stated  that  the  executors  had 
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consulted  counsel,  whose  opinion  was  in  favor  of  the  validity 
of  the  whole  will,  and  seemed  to  have  entire  confidence  in 
the  correctness  of  the  opinion.  But  he  intimated,  delicately, 
that  the  executors  entertained  a  friendly  feeling  for  your 
orator,  and  were  disposed  to  act  liberally  with  him ;  and 
admitted  that  they  greatly  deprecated  tlie  delay  which  would 
attend  a  litigation.  He  spoke  much  and  earnestly  about  the 
inevitable  delay,  and  vexation  of  a  suit.  He  said  that  a 
smart  and  ingenious  lawyer  could  pick  a  hole  in  almost  any 
instrument  oi  writing.  That  no  doubt  such  an  one  could  be 
*601  ^'^^'^^  ^^^  would  undertake  *your  orator's  case,  and 
J  then  the  will  would  be  thrown  into  chancery,  where 
it  would  remain  for  years.  Your  orator  remarked  that,  at 
that  time,  he  was  not  able  to  fee  a  lawyer,  but  that  he  could 
obtain  assistance  from  his  friends.  Mr.  Smith  proceeded  to 
say,  that  he  thought  a  course  might  be  taken  by  which 
expense  and  delay  might  both  be  avoided.  He  suggested,  in 
short,  that  the  executors  were  willing  to  pay  a  sum  of  money 
to  your  orator  for  a  release  of  all  claims  on  the  estate,  and 
proposed  a  conference  between  your  orator  and  all  three  of 
the  executors  on  the  forenoon  of  Friday,  the  3d  of  May,  at 
the  late  residence  of  Mr.  Bennett,  which  was  accordingly 
appointed  to  take  place. 

**  The  amount  which  the  executors  were  disposed  to  give 
for  a  release  was  not  specified  at  the  preliminary  interview ; 
but  your  orator  learned,  from  a  credible  source,  after  the 
release  had  been  executed,  and  the  will  had  been  admitted 
to  probate,  that  the  executors  had  at  that  time,  and  before 
the  arrival  of  your  orator,  determined  to  offer  him  ten  thou- 
sand dollai-s,  and  no  more.  He  also  learned  from  the  same 
source,  and  at  the  same  time,  that  the  executors  (or  some 
one  or  more  of  them,  your  orator  cannot  recollect  which) 
had  called  upon  him  (your  orator's  informant)  before  your 
orator's  arrival,  to  learn-  his  character ;  and  that  (he  or) 
they  seemed  to  be  impressed  with  the  belief  that  your  orator 
was  of  an  easy  disposition,  and  not  over  smart  or  intelligent, 
and  that  he  would  gladly  accept  their  offers  at  once.  Your 
orator's  informant  added,  that  to  undeceive  them  he  read  to 
them  parts  of  your  orator's  correspondence  with  him. 

*^  At  the  conference  of  May  3d,  at  which  were  present  the 
three  executors,  Mr.  Riddle,  and  your  orator,  and  no  other 
person,  your  orator  very  briefiy  stated,  in  substance,  that  his 
opinion  or  impression  was  that  the  residuary  devise  in  the 
will  was  void,  and  that  he  had  determined  to  test  its  validity 
by  legal  proceedings.  On  the  part  of  the  executors,  Mr. 
Taylor  was  the  principul  and  almost  the  only  spokesman. 
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"  He  insisted  much  on  sundry  written  opinions  of  counsel 
in  favor  of  the  legal  validity  of  the  residuary  devise,  which 
he  offered  to  show  your  orator.  He  conveyed  to  your  ora- 
tor's mind  (but  by  what  language  or  phrases  he  cannot  recol- 
lect) the  clear  and  distinct  impression,  that  there  was  but 
one  opinion  among  the  lawyei*s  consulted  on  this  question, 
or,  in  other  words,  that  they  were  unanimous  in  favor  of  the 
legal  validity  of  the  residuarj^  devise.  But  as  Mr.  Taylor 
had  not  stated  that  he  concurred  in  opinion  with  the  counsel 
whom  the  executors  had  consulted,  and  as  your  orator 
regarded  him  as  counsel  of  *the  highest  legal  ability,  ^^^^ 
be  (your  orator)  asked  him,  without  ceremony,  what  '- 
his  opinion  was  on  the  subject. 

"  His  reply  was,  that  your  orator  ought  not  to  have  asked 
his  opinion ;  but  as  he  had  been  asked,  he  would  give  it. 
The  substance  and  effect  of  his  opinion  wa«,  that  the  devise 
in  question  was  a  legal  and  valid  disposition  of  the  residue  of 
the  estate.  When  your  orator,  now  greatly  disheartened, 
intimated  deferentially  that  he  had  taken  up  a  contrary  opin- 
ion, Mr.  Taylor  said  that  he  admitted  that  in  Pennsylvania 
such  a  devise  would  not  be  good  ;  but  that  it  was  good  under 
the  old  law  of  Virginia,  as  it  existed  at  the  time  of  the  cession 
of  the  County  of  Alexandria  by  Virginia,  which  law  was  the 
law  of  the  County  of  Alexandria  up  to  the  time  of  Mr.  Ben- 
nett's death. 

'^  But  while  an  undoubting  confidence  was  expressed  by 
the  executors,  through  Mr.  Taylor,  in  the  ultimate  result  of 
any  litigation  about  the  validity  of  the  residuary  devise,  they 
admitted,  and  accounted  for  their  anxiety  to  obtain  an  imme- 
diate release  of  your  orator's  claim,  by  insisting  on  the  great 
importance  to  the  town  of  Alexandria  of  an  immediate  appli- 
cation of  the  residuary  fund  to  the  completion  of  the  canal, 
more  especially,  and  to  other  useful  and  important  objects. 
To  avoia  the  delay  of  a  lawsuit,  they  were  willing  to  pay  for 
a  release  of  your  orator's  claim,  however  untenable  and  des- 
perate. Your  orator  does  not  mean  here  to  quote  the  lan- 
guage of  Mr.  Taylor,  but  to  state  the  impression  made  on  his 
mind  by  the  language  used. 

^^  It  were  tedious  to  tell  much  more  that  was  said  at  this 
conference.  Suffice  it  to  say,  that  Mr.  Taylor  was  a  man  of 
commanding  intellect;  and  that,  under  the  most  favorable 
circumstances,  your  orator  would  have  been  wholly  unequal 
to  the  intellectual  conflict  in  which  he  found  himself  involved 
with  one  so  gifted,  and  for  whom  he  entertained  an  habitual 
and  profound  respect.  But  having  no  distinct  or  settled 
views  of  the  legal  question  thus  suddenly  forced  upon  him, 
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or  time  to  form  any,  fevered  by  a  rapid  journey,  his  spirits 
depressed  by  the  recent  death  of  his  last  kinsman,  to  whom 
he  had  been  tenderly  attached,  and  flurried  and  confused  by 
the  magnitude  of  the  question  he  was  called  on  to  decide,  and 
the  necessity  of  deciding  it  at  once,  your  orator  felt  himself 
wholly  overpowered,  and  strongly  inclined  to  succumb  to  the 
views  so  forcibly  presented  to  him.  And  these  views  were 
moreover  recommended  to  his  favorable  consideration  by  the 
offer,  so  tempting  to  a  man  in  his  situation,  of  a  large  sum  of 
money,  without  delay  or  further  trouble. 

"In  this  state  of  mental  ferment,  your  orator  scarcely 
*(\9,1  *k^^owing  what  to  do  or  say  next,  asked  the  executors 
J  what  sum  they  proposed  to  give  him  for  a  release. 
They  answered  that  it  was  for  him  to  say  what  he  would  be 
willing  to  take ;  and  the  conference  closed  with  a  request  on 
the  part  of  the  executors,  that  your  orator  would  consider 
the  matter,  and  let  them  know  his  decision  in  the  coui*se  of 
the  day. 

"  But  how  could  he,  in  the  time  allowed  him,  give  to  the 
subject  the  consideration  its  importance  deserved,  or  any 
consideration?  His  personal  incompetency  to  decide  the 
question,  or  even  to  consider  the  subject  in  so  short  a  time, 
he  has  already  stated  truly,  and  without  exaggeration.  He 
was  so  much  flurried  that  his  mind  could  not  act.  Why  not, 
then,  resort  to  learned  and  able  counsel,  having  no  personal 
interest  in  the  question,  for  advice  and  direction?  The 
answer  is,  that  the  executors,  by  the  shortness  of  the  notice 
which  they  had  given  him,  or,  in  other  words,  by  appointing 
so  early  a  day  for  the  probate,  had  effectually  precluded  him 
from  pursuing  this  obvious  and  only  rational  course.  A  brief 
reference  to  the  facts  of  the  case  will  show  conclusively  the 
correctness  of  this  assertion. 

"  It  was  now  past  noon  on  the  3d  of  May,  and  your  orator 
was  given  to  understand  that  on  the  next  day  the  will  would 
and  must  be  offered  for  probate.  Counsel  was,  in  the  mean 
time,  to  be  sought  for  in  Alexandria,  where  the  whole  popu- 
lation was  interested  in  sustaining  the  vidll,  and  where,  with- 
out derogating  from  the  professional  merit  of  the  rest  of  the 
bar,  it  may  be  said  that  the  first  jurist  of  the  town  was  com- 
mitted a^inst  him.  And  if  it  be  conceded  that  good  coun- 
sel could  have  been  had  in  Alexandria,  it  is  still  perfectly 
obvious  that  he  could  not  have  had  time  to  examine  and  give 
an  advised  opinion  on  a  question  involving  above  one  hun- 
dred thousand  dollars ;  and,  if  not  one  of  great  difficulty, 
still  one  requiring  a  very  great  and  deliberate  consideratioui 
No  counsel  would  have  taken  on  himself  the  responsibility  of 
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giving  a  final  opinion  on  such  a  subject  in  the  time  that  was 
allowed  to  your  orator  for  his  decision.  He  was  therefore 
compelled  to  decide,  without  the  aid  of  counsel,  whether  he 
would  make  the  legal  validity  or  the  legal  invalidity  of  the 
devise  the  basis  of  his  action  ;  and  being  entirely  in  the  dark, 
he  concluded  that  the  only  safe  course  was  to  consider  the 
devise  valid,  and  take  what  he  could  get  for  a  release.  But 
he  was  required  to  name  a  sum,  and  what  sum  he  should 
name  and  demand  was  the  remaining  question. 

*'  And  here,  again,  such  was  the  precipitation  with  which 
this  important  business  was  conducted,  that  he  had  no  certain 
♦premises  on  which  to  act ;  for  he  had  neglected  to  ask  p^^^q 
the  executors,  and  they  had  not  informed  him,  what  ^ 
would  probably  be  the  amount,  after  deducting  legacies  and 
expenses  of  administration,  of  the  residuary  interest  which 
he  was  asked  to  surrender ;  so  that,  while  he  was  apparently 
offered  an  election  whether  to  go  for  the  whole,  or  to  take 
some  definite  amount  in  lieu  of  his  chance  of  getting  the 
whole,  it  was  an  election  between  a  known  quantity  and  an 
unknown  quantity.  That  is  to  say,  it  was  no  election  at  all, 
but  a  mere  proposition  that  he  should  guess  what  sum  he 
would  be  content  to  receive,  or  at  what  point  he  ought  to 
take  his  stand,  and  refuse  to  fall  lower  in  his  demands. 
Under  this  duress  of  circumstances  he  made  a  guess,  and  in- 
formed the  executors  in  the  course  of  the  day  that  he  would 
release  his  claim  for  $30,000.  Their  reply  was  an  offer  of 
$20,000,  an  answer  to  which  was  required,  on  the  following 
morning,  the  day  of  probate.  In  the  morning  of  the  follow- 
ing day,  your  orator  called  on  Mr.  Smith,  and  told  him  that 
*he  would  be  better  satisfied  with  $25,000.'  The  executors 
agreed  to  give  that  sum,  and  so  the  matter  ended. 

"  The  agreement  between  your  orator  and  the  executors 
was  forthwith  committed  to  writing  and  executed,  that  is  to 
say,  signed  and  sealed  by  the  parties.  A  certified  copy  is 
herewith  presented,  as  a  part  of  tliis  bill." 

The  bill  then  proceeded  to  account  for  the  delay  in  bring- 
ing the  suit,  and  concluded  in  the  usual  form. 

The  bill  was  filed  in  May,  1844. 

In  January,  1845,  the  defendants  demurred  to  the  bill. 

In  October,  1846,  the  complainant  filed  an  amended  bill, 
making  the  Common  Council  of  Alexandria  a  defendant. 
The  Circuit  Court,  upon  argument,  sustained  the  demurrer, 
and  dismissed  the  bill,  from  which  decree  an  appeal  brought 
the  case  up  to  this  court. 
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It  was  argued  by  Mr.  James  M,  Mason  and  Mr.  Oooke^  for 
the  appellant,  aud  Mr,  Dams  and  Mr,  Coxe^  for  the  appellees. 

Mr.  Mason  contended, — 

1st.  That  the  codicil  which  has  been  inserted  in  the  state- 
ment was  designed  to  revoke  the  20th  clause  of  the  will,  which 
clause  mentioned  the  town  and  trade  of  Alexandria,  whereas 
the  codicil  left  it  entirely  discretionary  with  the  trustees  to 
apply  the  fund  in  any  manner  which  promised  to  "  yield  the 
greatest  good  " ;  in  which  case  no  lawyer,  who  values  his  repu- 
tation, would  venture  to  express  the  opinion  that  such  a  devise 
could  be  enforced  by  a  court  of  chancery,  either  on  the  gen- 
eral principles  of  trusts,  or  under  the  law  of  charities,  sup- 
*641  P^s^°8  *that  law  to  have  been  in  force  in  the  County 
J     of  Alexandria  when  the  will  took  effect. 

Conceding,  however,  hypothetically,  that  the  codicil  was 
but  a  senseless  reiteration  of  the  devise  in  the  will,  let  us  pro- 
ceed to  inquire  into  the  validity  of  that  devise. 

And  on  this  point,  the  appellant  submits,  in  the  first  place, 
that  the  devise  in  the  will  (and  a  multo  fortiori^  the  devise  in 
the  codicil)  creates,  or  attempts  to  create,  a  trust  which  is 
void  for  uncertainty,  and  one  which  a  court  of  chancery  will 
not  and  cannot  enforce,  on  the  general  or  ordinary  principles 
of  trusts. 

In  support  of  this  proposition,  the  following  authorities  are 
relied  on. 

2  Story,  Eq.,  title  Trusts,  §  979,  a ;  Id.,  §  979,  h ;  Stubhs  v. 
Sargon,  2  Keen,  255 ;  Ommanney  v.  Butcmr,  1  Turn.  &  R., 
260,  270,  271 ;  2  Story,  Eq.,  §§  1071, 1072, 1073,  1156, 1167, 
1183,  1197,  a ;  Wood  v.  Cox,  2  Myl.  &  C,  684 ;  s.  c,  1  Keen, 
317  ;  Fowler  v.  (Warlike,  1  Russ.  &  M.,  232 ;  Gallego  v.  Attor- 
net/' General,  3  Leigh  (Va.),  450;  Morice  v.  Bishop  of  Dur- 
ham, 10  Ves.,  542 ;  Attorney- General  ex  relat.  of  the  Inhab- 
itants of  Clapham  v.  Hower,  2  Vern.,  887 ;  Parish  of  Great 
Creaton,  1  Ch.  Cas.,  134. 

But  it  is  supposed  that  the  appellees  have  little  confidence 
in  their  first  point,  namely,  that  the  devise  in  the  will  is  suf- 
ficiently certain  to  be  carried  into  effect  by  a  court  of  equity 
acting  on  the  general  principles  of  trusts,  and  that,  driven 
from  that  point,  they  will  fall  back  on  the  position  that  the 
devise  is  valid  under  the  doctrine  of  charities. 

The  appellant,  on  the  other  hand,  will  insist  on  the  counter 
proposition,  that  neither  of  the  devises  (that  in  the  will,  or 
that  in  the  codicil)  is  a  charitable  devise  at  all,  according  to 
the  law  of  charities  as  it  exists  in  England,  and  in  some  of  the 
American  States,  and  therefore  cannot  be  aided  as  such. 
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Conceding  (on  the  authority  of  Vidal  v.  GHrard's  Execur 
torSy  2  How.,  127)  that  the  Court  of  Chancery  in  England, 
before  the  statute  of  43d  Elizabeth,  and  cou8^.quently  on 
common  law  principles,  exercised  the  power  of  aiding  vague 
and  defective  grants  and  devises,  when  made  for  charitable 
purposes,  it  will  be  shown  by  authority  too  strong  to  be 
shaken,  that  the  Court  of  Chancery  will  not  aid  any  vague 
or  imperfect  devise  or  grant,  as  a  charity,  unless  it  be  one  of 
those  enumerated  in  the  statute  43d  Elizabeth,  to  the  exclu- 
sion of  all  objects  and  purposes  which  are  not  enumerated,  or 
come  within  the  purview  of  the  enumerated  charities,  or  some 
one  of  them,  or  be  for  '*  charitable  purposes  eo  nomine,^^ 

*The8e  adjucations  rest  on  the  assuinpticm  that  the  rikaK. 
enumeration  of  charities  in  the  statute  recites  and  com-  ^ 
prebends  all  the  charities  that  existed,  or  were  recognized,  at 
common  law.  This  is  tantamount  to  the  proposition,  that  no 
defective  or  vague  devise  will  be  aided,  under  the  doctrine  of 
charities,  unless  the  property  or  fund  granted  or  devised  be 
exclusively  limited  and  devoted  to  purposes  charitable  within 
the  statute.  That  if  any  other  purpose  be  mentioned,  or  de- 
ducible  by  inference  along  with  the  charitable  purpose,  or  if 
the  devise  be  in  such  terms  that  the  property  or  fund  may  be 
applied  to  any  purpose  not  within  the  statute,  the  court  will 
not  aid  it.  And  it  will  be  seen  that  these  doctrines  are  fatal 
to  the  devise  made  by  Chaf  les  Bennett's  will ;  because  it  does 
not  appropriate  the  trust  fund  exclusively  to  the  purposes 
enumerated  in  the  statute,  or  to  purposes  within  the  purview 
of  those  enumerated,  but  is  broad  and  comprehensive  enough 
to  authorize  the  trustees  to  employ  the  fund  in  many  ways 
without  the  scope  of  the  statute. 

The  authorities  which  are  relied  on  to  sustain  this  position 
are  as  follows. 

2  Story,  Eq.,  §  1160,  containing  an  enumeration  of  the  char- 
itable uses  recognized  by  the  statute  ;  Id.,  §  1166 ;  2  Roper  on 
Leg.,  by  White,  c.  19,  §  1,  pp.  Ill,  112 ;  Morice  v.  Bishop  of 
Durham^  9  Ves.,  899 ;  s.  c,  10  Ves.,  622 ;  Broum  v.  YealU  7 
Ves.,  60,  n.  (a)  ;  Moggridge  v.  ThackwelU  7  Ves.,  86 ,  Attomey- 
Qeneral  v.  Bowyer^  8  Ves.,  714,  726 ;  Coxe  v.  Bassetty  8  Ves., 
166;  2  Story,  Eq.,  §§  1166,  1167;  Ommanney  v.  Butcher^  1 
Turn.  &  Russ.,  260,  270 ,  2  Roper  on  Leg.,  by  White,  c.  19, 
§  6,  pp.  216,  222 ;  Vesey  v.  Jam9on^  1  Sim.  &  S.,  69 ;  Williams 
V.  Kershaw^  cited  in  1  Keen,  232 ;  Ellis  v.  Selhy^  1  Myl.  &  C, 
286,  298,  299 ;  also  James  v.  Allen,  8  Mcriv.,  17,  cited  in  Ellis 
V.  Selby\  2  Story,  Eq.,  §§  1158,  1188;  Trustees  of  Baptist 
Association  v.  UarVs  Executors,  4  Wheat.,  1,  33,  89,  43,  44, 46 ; 
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Stubbs  V.  Sargon^  2  Keen,  255 ;  Fowler  v.  Garlike,  1  Russ.  & 
M.,  232. 

It  will  be  insisted,  as  was  said  before,  that  under  these  au- 
thorities the  devise  in  Charles  Bennett's  will  is  not  a  charita- 
ble devise,  under  the  doctrine  of  charities ;  as  it  exists  in 
England,  and  some  of  the  States  of  the  Union. 

But  suppose  that  these  views  are  erroneous,  or  concede,  for 
the  sak^  of  the  argument,  that  this  vague  and  uncertain  devise 
is  such  an  one  as  would  be  aided  and  enforced  in  England 
as  a  charitable  devise,  and  under  the  doctrine  of  charities, 
whether  of  common  law  or  statutory  birth,  the  appellees 
*fifil  *™"st  go  a  step  further,  and  show  that  the  doctrine  of 
J  charities  was  the  law  of  the  County  of  Alexandria 
when  the  will  took  effect.  This  is  utterly  and  confidently 
denied. 

When  the  County  of  Alexandria  was  separated  from  Vir- 
ginia, an  act  of  Congress  was  passed  (February  27, 1801), 
entitled,  "  An  act  concerning  the  District  of  Columbia,"  by 
the  first  section  of  which  it  was  enacted,  ^^  that  the  laws  of  the 
State  of  Virginia,  as  they  now  exist,  shall  be  and  continue  in 
force  in  that  part  of  the  District  of  Columbia  which  was  ceded 
by  the  said  State  to  the  United  States."  s 

The  question,  then,  is.  What  was  the  law  of  Virginia  on  this 
subject,  on  the  27th  of  February,  1801?     The  answer  is: — 

1.  That  the  statute  of  43d  Elizabeth  was  repealed  on  the 
27th  December,  1792.     1  Revised  Code,  136. 

2.  That  the  Court  of  Appeals  of  Virginia,  has  decided,  that, 
according  to  the  true  intent  and  meaning,  force  and  effect,  of 
the  repealing  statute,  it  repealed  not  only  the  statute  of  43d 
Elizabeth,  but  the  whole  doctrine  of  charities,  the  common 
law  having  been  merged  in  the  statute.  In  Galleg6*%  Execur 
tors  V.  The  Attorney-General^  3  Leigh,  450,  it  was  well  said 
by  the  president  of  the  court,  speaking  for  the  whole  court, 
"that  a  due  sense  of  the  infinite  difficulty  and  embarrass- 
ment which  must  attend  the  search  after  the  common  law 
doctrines  anterior  to  the  statute  of  Elizabeth,  and  a  just  view 
of  the  danger  of  reviving  those  obsolete  doctrines,  must  deter- 
mine us  to  leave  the  subject  to  the  wisdom  of  the  legislature 
itself." 

By  this  decision,  whether  founded  on  good  or  bad  reasons, 
it  is  established  that,  since  the  27th  December,  1792,  it  is  the 
law  of  Virginia,  and  consequently  the  law  of  the  County  of 
Alexandria,  that  the  courts  of  chancery  cannot  aid  vague  and 
defective  grants  or  devises,  even  though  they  be  for  charitable 
purposes. 

VidcU  V.  Girard's  HxeciUors^  2  How.,  127,  does  not  touch 
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the  question  before  this  court,  which  is,  What  was  the  law  of 
Virginia  on  the  27th  of  February,  1801  ?  That  was  a  question 
as  to  what  was  the  law  of  Pennsylvania.  And  it  was  decided 
that,  in  Pennsylvania,  a  corporation  capable  of  taking  and  hav- 
ing corporate  powers  over  the  subject  of  education  could  law- 
fully take  and  apply  a  bequest  for  the  erection  of  a  great  free 
school,  the  pupils  to  be  white  males,  between  six  and  ton  years 
old,  &c.,  &c.  In  page  192,  Judge  Story  says, — "  There  are 
two  circumstances  which  materially  distinguish  that  case 
[Baptist  Assoc,  v.  Sart's  ExWs"]  from  the  one  now  before  the 
court.  The  first  is,  that  it  arose  under  the  law  of  Virginia,  in 
which  *the  statute  of  43d  Elizabeth  has  been  expressly  p^g.^ 
and  entirely  abolished  by  the  legislature,"  &c.  And  in  ^ 
the  same  page  (192)  he  says,  that  it  has  been  decided  by  the 
Supreme  Court  of  Pennsylvania,  "  that  the  conservative  prin- 
ciples of  the  statute  of  Elizabeth  have  ever  been  in  force  in 
Pennsylvania,  by  common  usage  and  constitutional  recogni- 
tion." And  again  he  says  (p.  197), — "  The  case,  then,  accord- 
ing to  our  judgment,  is  completely  closed  in  by  the  principles 
and  authorities  already  mentioned,  and  is  that  of  a  valid 
charity  in  Pennsylvania." 

Mr.  Mason  then  referred  to  the  following  acts  and 
cases: — 

An  act  for  establishing  religious  freedom.  Laws  of  Va.,  1 
Rev.  Code,  1819,  p.  77. 

An  act  concerning  glebe  lands  and  churches  in  this  com- 
monwealth.    Id.,  p.  79. 

An  act  concerning  conveyances  or  devises  for  schools,  &c. 
Sess.  Acts  of  1889,  p.  11. 

Literary  Fund  v.  Dawson^  10  Leigh  (Va.),  147. 

An  act  concerning  the  estate  of  Martin  Dawson,  deceased, 
and  for  other  purposes.     Sess.  Acts  of  1840-41,  p.  52. 

An  act  concerning  conveyances  or  devises  of  places  of 
public  worship.     Sess.  Acts  of  1841-42,  p.  60. 

Janney^s  MxectUor  v.  Latane^  4  Leigh  (Va.),  327. 

2d.    The  release. 

What,  then,  is  to  prevent  a  decree  in  this  case  like  that 
made  by  the  Lord  Chancellor  in  Morice  v.  Bishop  of  Dur- 
ham^ 10  Ves.,  543?  ''  It  was  the  intention  to  creato  a  trust, 
and  the  object  being  too  indefinite,  it  has  failed.  The  conse- 
quence of  law  is,  that  the  bishop  takes  the  property  upon 
trust,  to  dispose  of  it  as  the  law  will  dispose  of  it. 

Why  not  make  such  a  decree  in  favor  of  Wheeler  ?  The 
answer  given  by  the  appellees  is,  that  on  the  4th  of  May, 
1889|  in  consideration  of  $25,000,  he  executed  a  release  of 
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all  his  interest  in  the  trust  fund,  and  that  the  release  was 
legal,  equitable,  and  binding. 

And  so  the  question  is,  Was  the  res  gesta  of  May  2d,  3d, 
and  4th,  terminating  in  the  execution  of  an  instrument  of 
writing  called  a  release,  a  bond  fde^  legal,  and  valid  transac> 
tion,  on  the  one  hand,  or  was  it,  on*  the  other,  an  illegal, 
inequitable,  and  void  transaction  ?  It  will  be  contended  that 
it  was  an  illegal,  inequitable,  and  void  transaction,  because 
of  the  partiality  and  misconduct  of  the  trustees,  as  set  forth 
in  the  bill. 

But  the  release,  executed  under  the  circumstances  detailed 
in  the  bill,  is  supposed  to  be  invalid  on  other  grounds. 

1.  Wheeler  was  misinformed  in  matter  of  law,  however  in- 
nocently, by  Mr.  Taylor,  an  old  and  trusted  friend  of  his 
^/,Q-.     uncle,  *executor  of  his  will,  and  one  for  whom  he, 

-■  Wheeler,  entertained  '*  an  habitual  and  profound 
respect.^'  He  confided  in  Mr.  Taylor's  statement  of  the  law, 
and  was  misled. 

2.  Wheeler  was  left  in  ignorance  of  the  amount  of  the 
residue,  which  he  was  called  on  to  release.  He  signed  the 
release  in  ignorance.  Here,  then,  was  surprise  in  matters  of 
fact. 

This  view  is  sustained  by  Pusey  v.  Desbouvrie^  3  P.  Wms., 
316,  and  Story's  comments  on  it.  1  Story,  Eq.,  §§  117,  118. 
See  also  Evans  v.  Llewellin^  1  Cox,  333  ;  1  Story,  £q.,  §  191. 
See  1  Story,  Eq.,  §  119 ;  see  also  Id.,  133,  note  to  §  120. 

It  is  submitted  that,  on  the  principles  settled  by  these 
authorities,  the  release  was  void. 

But  there  is  still  another  view  of  this  part  of  the  case, 
which  ought  to  be  conclusive  against  the  validity  of  the 
release.  The  question  of  the  validity  of  the  release  cannot 
arise,  or  be  considered  by  the  court,  unless  and  until  the 
court  shall  have  first  decided  that  the  devise  was  void  and  of 
no  effect,  and  the  pretensions  of  the  Common  Council  of 
Alexandria  to  take  under  it  altogether  baseless.  The  ques- 
tion, then,  of  the  validity  of  the  release,  when  it  comes  under 
the  consideration  of  the  court,  is  virtually  a  question  whether 
the  executors  of  Charles  Bennett,  or  his  heirs  at  law  and 
next  of  kin,  shall  take  his  estate.  The  only  other  claimant, 
the  Common  Council  of  Alexandria,  has  been  already  ad- 
judged to  have  no  rightful  claim ;  and  the  only  parties  left 
on  the  field  to  contend  for  the  estate  are  the  executors,  who 
hold  it  in  possession,  but  have  not  a  color  of  right  to  it,  and 
the  heir  at  law,  who,  according  to  the  opinion  already 
formed  by  the  court,  is  tlie  rightful  owner,  but  for  tM 
release. 
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To  sustain  the  release,  then,  is  to  decide  that  executors  have 
a  right  to  deal  with  a  needy  heir  or  devisee,  to  practise  on 
his  necessities,  and  to  tempt  him,  by  the  present  payment  of 
a  part  of  what  is  due  to  him,  to  transfer  to  them  all  the  rest, 
for  their  own  private  and  personal  use  and  benefit.  No  evil 
intentions  are  imputed  to  the  executors  in  this  case ;  but  in 
asking  the  court  to  sustain  the  release,  they  virtually  ask  it 
to  give  them,  clear  of  all  trust  and  burden,  the  bulk  of  their 
testator's  estate.  Nothing  can  be  more  clear  than  that  an 
instrument  in  writing,  or  contract,  whose  recognition  and 
validity  would  lead  to  such  results,  is  Void  in  equity. 

To  show  that  the  decision  of  the  Court  of  Appeals  of  Vir- 
ginia in  the  case  GaUeg6*8  Executor  %  v.  The  Attomey'&eneral 
ought  to  be  regarded  by  the  Supreme  Court  of  the  United 
States  as  the  law  of  this  case,  the  following  authorities  are 
relied  on.  Elmendorf  v.  Taylor^  10  Wheat.,  169  and  166 ; 
*Jack%(m  V.  Chew^  12  Wheat.,  168  et  seq.;  Blight  v.  t-^^q 
Rochester^  7  Wheat.,  660  ;  McKeen  v.  Delaney*9  Lessee^  *• 
6  Cranch,  22 ;  Bodley  v.  Taylor^  6  Cranch,  221 ;  Deneale  v. 
Stump's  Executors,  8  Pet.,  628^31. 

BrancTs  Administrator  v.  Brand  et  al.,  in  Court  of  Appeals 
of  Virginia.  Petition  for  an  appeal  from  a  decree,  &c.  Ap- 
peal prayed  on  the  ground,  "  that  the  case  of  Hart  v.  2%« 
Baptist  Association  was  erroneously  decided,  and  erroneously 
followed  in  Qallego^s  Executors  v.  The  Attorney-General; 
that  it  is  now  well  ascertained  that  the  powers  of  the  chan- 
cery court  over  devises  to  charities  existed  prior  to  the  48d 
Elizabeth,  and  that  the  chancery  courts  in  Virginia  may  exer- 
cise those  powers."     April  20,  1847,  appeal  denied. 

It  is  further  contended,  should  the  release  be  operative  so 
as  to  pass  to  the  defendants  all  the  right  and  title  of  the 
appellant,  as  next  of  kin  and  heir  at  law  of  the  testator  to  his 
residuary  estate,  that  the  effect  will  only  be  to  leave  the 
estate  in  the  residuum  subject  to  the  same  trusts  which  are 
created  by  the  will,  and  subject  to  the  same  objections  at  law. 
We  further  contend  that  the  executors,  being  trustees,  could 
not  purchase  from  the  heir  and  next  of  kin  as  done  by  the 
al  leered  release 

2  Rob.  (Va.),  802,  803,  n.  Law  of  Virginia  entitled  "  An 
act  concerning  the  estate  of  Martin  Dawson,  deceased,  and 
for  other  purposes."  Session  Acts,  1840-41,  p.  62.  Literary 
Fund  V.  Dawson,  10  Leigh  (Va.),  147.  Law  of  Virginia 
entitled  "  An  act  concerning  conveyances  or  devises  of  places 
of  public  worship."  Session  Acts,  1841-42,  p.  60.  Act  con- 
ceniing  religious  freedom,  1787.     Glebe  lands,   &c.,  1802. 
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Act  concerning  devises  for  schools,   &c.     Session  Acts  of 
1839.    Janfiey^s  ExecutorB  v.  Latane^  4  Leigh  (Va.),  327. 

On  the  part  of  the  appellees  it  was  contended, — 
I.   That  the  residuary  devise  is  a  valid  testamentary  dispo- 
sition of  the  said  residuum. 

1.  That  it  creates  a  valid  trust,  having, — 1st.  The  resi- 
duum as  its  subject-matter ;  2d.  The  executors,  as  trustees, 
certainly  defined  and  competent  to  take ;  and  3d.  A  benefi- 
ciary certainly  defined  and  competent  to  take,  the  Corpora- 
tion of  Alexandria. 

The  first  two  points  or  elements  of  a  valid  trust  need  no 
remark  or  support. 

3d.  That  the  "  town  of  Alexandria  "  describes  with  suffi- 
cient accuracy  the  legal  body,  the  Common  Council  of  Alex- 
andria. 

2  U.  S.  Stat,  at  L.,  Feb.  25, 1804,  §§  1,  2,  3,  6,  May  13, 
1826,  §  3,  May  20,  §  1 ;  Pr.  Man.  Go.  of  the  Berks  and  Dau- 
phin T.  P.  Co.  V.  Myers^  6  Serg.  &  R.  (Pa.),  12,  17 ;  Road 
*7m  *  ^^'  V-  ^^««^^n  5  Har.  &  J.  (Md.),  122, 124 ;  1  Mon. 
•"J  (Ky.),  175 ;  10  Co.,  122,  6 ;  Attomey-Gen.  v.  Mayor  of 
Bye,  7  Taunt.,  546,  550 ;  Owen,  35 ;  First  Parish  v.  Vole,  3 
Pick.  (Mass.),  232,  237,  240;  2  Lomax's  Dig.,  208,  §  4;  OwJ- 
peper  Man.  and  Ayr.  Soc,  v.  Biggs,  6  Rand.  (Va.),  165 ;  8 
Lomax's  Dig.,  150,  §  5 ;  Angell  on  Corp.,  77,  78, 150 ;  1  Jar- 
man  on  Wim,  330, 331 ;  2  Stat,  at  L.,  255-257 ;  4  Stat,  at  L., 
162,  164,  177 ;  Hob.,  33 ;  10  Mass.,  390 ;  10  N.  H.,  123 ;  1 
Hoffm.,  205 ;  Duke,  380,  381. 

4th.  That  the  corporation  of  the  town  of  Alexandria  is 
competent  to  take  the  property  under  the  will. 

2  and  4  U.  S.  Stat,  at  L.,  Feb.  25, 1804,  §  3,  May  13, 1826, 
§§  2,  3 ;  3  Lomax's  Dig.,  12,  §  14 ;  2  Thomas's  Coke,  184, 185, 
note  2 ;  1  Lomax's  Dig.,  577,  §  8 ;  1  Dru.  &  War.,  258,  294. 

2.  If  not  valid  as  an  ordinary  trust  between  private  per- 
sons for  private  purposes,  it  is  valid  as  a  gift  to  a  charitable 
use. 

The  degrees  of  certainty  requisite  in  the  beneficiary  vary 
with  the  object.  For  private  purposes,  generally,  natural  per- 
sons or  corporations  alone  can  take.  For  public  and  charita- 
ble purposes  the  law  recognizes  the  general  public,  or  definite 
portions  of  it,  not  incorporated,  as  competent  to  take ;  and 
the  town  of  Alexandria  is  such  a  beneficiary,  under  the  law 
of  charitable  uses. 

Mayor  of  New  Orleans  v.  U.  States,  10  Pet.,  662 ;  City  of 
Cincinnati  v.  Lessees  of  White,  6  Pet.,  431 ;  Barclay  et  al  v. 
SowelVs  Lessee,  6  Pet.,  498 ;  Beatty  and  Ritchie  v.  Kurtz,  2 
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Pet.,  566 ;  The  Incarp,  Soc.  of  Dublin  v.  Richards^  1  Dru.  and 
War.,  294;  Attorney-Gen.  v.  Mayor  of  Dvhlin^  1  Bligh,  312, 
346,  349 ;  Vidal  v.  GHrard's  Executors,  2  How.,  127  ;  Widman 
V.  Lex,  17  Serg.  &  R.  (Pa.),  88 ;  2  Inst.,  200 ;  1  Thomas's 
Coke,  30 ;  1  Bl.  Com.,  89 ;  Duke,  131, 154, 155, 163 ;  1  Hoffm., 
239,  266 ;  7  Vt.,  276,  319 ;  4  Dana  (Ky.),  356,  358 ;  2  Russ., 
417,  419,  420;  6  Paige  (N.  Y.),  649;  7  Id.,  77,  78,  79. 

That  the  gift  for  such  purposes  as  should  be  "  most  bene- 
ficial to  the  town  and  trade  of  Alexandria,"  creates  and  de- 
scribes a  public  charitable  use.  2  Pet.,  566;  2  Story,  Eq. 
Jur.,  §§  1190, 1191 ;  2  How.,  189 ;  Mayor  of  London's  Case, 
Duke,  by  Bridgman,  380,  381 ;  2  Story,  Eq.  Jur.,  §  1170 ;  1 
Ch.  Cas.,  267;  AHomey-Gen.  v.  Piatt,  Rep.  Temp.  Finch, 
221 ;  Duke,  by  Bridgman,  356,  374,  375 ;  Wingfield's  Case, 
and  also  Pennyman  v.  Jenny,  Id. ;  Stat.  43  Eliz.,  Ap.  1  Dru. 
&  War.,  or  Eng.  Stat,  at  L. ;  Baptist  Ass.  v.  HarVs  Executors, 
4  Wheat.,  1 ;  17  Serg.  &  R.  (Pa.),  88 ;  Tovm  of  Pawlett  v. 
Clark  et  ah,  9  Cranch,  272,  388 ;  ShotwelVs  Executor  v.  22. 
Molt;  McCartee  v.  Orph.  Ass.,  9  Cow.  (N.  Y.),  437;  Duke, 
380,  381 ;  1  Turn.  &  R.,  270,  *271 ;  4  Ves.,  542,  544,  ^^^. 
551 ;  2  Sim.  &  St.,  67,  76,  77;  1  Philips,  185,  190;  2  L  '^ 
Roper  and  White,  Leg.,  1119,  ch.  19,  §  1 ;  1  Keen,  232 ;  1 
Hoflfm.  (N.  Y.),  239,  266 ;  4  Dana  (Ky.),  356,  358. 

II.  If  the  residuarj'^  devise  and  bequest  be  void,  the  release 
bars  the  complainant's  claim,  unless  it  be  avoided. 

It  is  not  averred  to  have  been  obtained  by  fraud,  nor  by 
duress,  nor  by  surprise,  but  only,  "  that  on  the  statement  of 
facts  herein  before  made,  the  release  aforesaid  was  void  in 
equity,  and  in  no  way  binding  on  him  as  a  release." 

But  first, — 

1.  The  instrument  is  not  a  release  merely,  i.  e.  of  an  ac- 
knowledged right,  for  a  consideration,  but  a  compromise  of  a 
contested  and  doubtful  claim.  Leonard  v.  Leonard,  2  Ball 
&  B.,  171, 180 ;  2  Sim.  &  S.,  565,  564,  566 ;  5  Pet.,  99,  114. 

2.  The  "  circumstances  aforesaid "  do  not  show  a  case 
either  of  fraud  or  duress,  or  of  hasty  and  inconsiderate  action, 
under  undue  influence,  operating  a  surprise,  such  as  a  court 
of  equity  will  relieve  against.  1  Story,  Eq.  Jur.,  §  251 ;  Earl 
of  Bath  and  Montague's  case,  3  Ch.  Cas.,  56,  74,  &c.,  and 
Somer's  remarks,  114 ;  Evans  v.  Llewellin,  1  Cox,  333,  341 ; 
Leonard  v.  Leonard,  2  Ball  &  B.,  171,  179, 180,  181 ;  Cory  v. 
Cory,  1  Ves.,  19 ;  1  Story,  Eq.  Jur.,  §§  116,  131,  and  note  4 ; 
Stewart  v.  Stewart,  1  C.  &  F.,  911,  954 ;  Brown  v.  Prig,  1 
Ves.  Sr.,  407,  408  ;  Bent  v.  Barlow,  3  Cro.  C.  C,  451 ;  Black- 
ford and  Wife  v.  Christian,  1  Knapp,  77,  78 ;  1  Sim.  &  S., 
655,  564,  566 ;  3  Swanst.,  476  ;  1  Bro.  C.  C,  22. 
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III.  The  complainant  has  failed  to  aver  his  readiness  to 
pay  to  the  defendant  the  price  of  the  release,  and  has  also 
tailed  to  bring  that  money  into  court ;  without  which  a  court 
of  equity  will  not  entertain  a  bill  to  vacate  the  instrument. 

Mr.  Cookcy  for  the  appellant,  in  reply  and  conclusion,  con- 
tended, that  the  '*  town  of  Alexandria ''  did  not  mean  the 
"  Common  Council  of  Alexandria." 

It  is  worthy  of  remark,  that  in  this  important  devise,  which 
disposes  of  the  great  bulk  of  the  testator's  property,  real  and 
peraonal,  not  a  word  is  said  about  ^'  the  Common  Council  of 
Alexandria,"  the  body  politic  created  by  an  act  of  Congress  to 
administer  the  afiairs  of  the  town.  And  yet  it  can  scarcely 
be  doubted,  that  the  name,  power,  and  functions  of  that 
body  were  as  familiar  to  the  testator  as  household  words.  It 
is  difficult  to  account  for  this  significant  silence,  but  by  sup- 
posing that  the  testator  had  determined  that  the  corporate 
authorities  of  the  town  should  have  no  agency  whatever  in 
carrying  out  the  beneficent  purposes  vaguely  suggested  by 
his  will. 

*721  *^^  what  character,  indeed,  could  the  corporation 
-*  act,  without  deranging  the  scheme  set  forth  in  the  de- 
vising clause  above  quoted  ?  Not  in  the  character  of  trustees ; 
for  the  testator  had  selected  as  trustees,  to  carry  out  his  pur- 
poses, three  highly  esteemed  personal  friends,  including  an 
eminent  lawyer;  three  men  of  whom  he  had  emphatically 
said,  that  they  had  '^  all  the  confidence  which  he  could  repose 
in  man  " ! 

If  that  part  in  the  drama  was  filled,  what  other  part  could 
the  corporation  perform  ?  The  part  of  beneficiaries, — of  per- 
sons to  receive  and  enjoy  the  bounty  of  the  testator  ?  That 
were  absurd. 

The  testator's  motive  or  reason  for  excluding  the  corpo- 
ration from  all  participation  in  the  trust  was  probably  his 
want  of  confidence  in  the  wisdom  of  a  fluctuating  popular 
body;  or,  in  other  words,  his  conviction  of  their  incapacity 
to  manage  so  difficult  a  trust. 

That  it  was  a  difficult  trust,  a  single  glance  at  the  testa- 
tor's crude  and  undigested  plan  will  clearly  show.  When 
the  testator  described  the  selected  objects  of  his  bounty  as 
"  the  town  and  trade  of  Alexandria,"  he  meant  neither  the 
ground  included  within  the  territorial  limits  of  the  town,  nor 
the  Common  Council  of  the  town.  He  meant  the  people  of 
the  town,  and  especially  the  traders,  having  been  a  trader 
himself  during  the  greater  part  of  an  active  life.  He  wished 
a  scheme  or  detailed  plan  to  be  devised  and  executed,  by 
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wfaioh  a  fund  of  about  $120,000  should  be  so  used  as  to  con- 
fer on  the  objects  of  his  bounty  the  greatest  degree  of  benefit 
which  such  a  fund  could  confer  on  beneficiaries  so  numerous. 
Nothing  could  be  more  difficult  than  the  conception  and  exe- 
cution of  the  details  of  such  a  half-formed  scheme.  Talents, 
legal  learning,  and  zeal,  he  thought  he  had  found  in  his  three 
trusted  friends ;  in  the  Common  Council  he  had  no  right  to 
ex{)ect  any  one  of  these  essential  qualities.  He  felt,  himself, 
that  he  was  wholly  unequal  to  the  task,  and  he  did  not  think 
that  the  Common  Council  was  likely  to  be  more  capable  than 
himself. 

The  result  of  this  inquiry  into  the  true  intent  and  meaning 
of  the  20th  clause  of  the  will  is,  that  the  idea  of  making  the 
**  Common  Council  of  Alexandria  "  beneficiaries  under  the 
will  is  a  solecism,  since  beneficiaries  are  those  who  take  and 
enjoy,  while  a  corporation  can  take  only  in  trust  for  those 
who  are  to  enjoy ;  that  the  beneficiaries  contemplated  by  the 
testator  were  the  people,  and  especially  the  traders  of  Alex- 
andria ;  and  that  the  only  inference  which  can  be  reasonably 
made  from  the  omission  of  the  testator  to  mention  the  Com- 
mon Council  is,  that  he  intended  that  they  should  have  noth- 
ing whatever  to  *do  with  the  trust,  in  any  character ;  p^^i^g 
an  inference  which  is  sustained  by  the  fact  that  he  '- 
selected  others,  to  wit,  his  attached  and  personal  friends,  to 
perform  the  only  functions  which  the  Common  Council  were 
capable  of  performing,  namely,  the  functions  of  trustees. 
How  deficient  in  legal  certainty  the  whole  scheme  of  the 
trust  was  will  in  due  time  be  shown. 

Mr,  Cooke  then  contended  that  this  devise  in  the  will  was 
revoked  in  the  codicil,  and  superseded  by  one  of  a  still  more 
vague  and  indefinite  character,  investing  the  trustees  with  a 
still  more  ample  and  even  unlimited  discretion. 

After  examining  this  point,  Mr.  Cooke  proceeded  to  show 
that  the  devise  in  the  will  (and  a  multo  fortiori  the  devise  in 
the  codicil)  creates,  or  attempts  to  create,  a  trust  which  is 
void  for  uncertainty,  and  one  which  a  court  of  chancery  will 
not  and  cannot  enforce,  on  the  general  or  ordinary  principles 
of  trusts. 

In  support  of  this  proposition,  he  cited  Story  on  Equity, 
Tru%t%^  §  979  a,  and  commented  on  the  authorities  there  re- 
ferred to,  and  8  Leigh,  450-491. 

The  devise  to  which  these  doctrines  are  to  be  applied  is  a 
devise  ^^  in  trust  for  such  purposes  as  my  executors  consider 
promises  to  be  most  beneficial  to  the  town  and  trade  of  Alex- 
andria." 

The  principal  classes  in  every  seaport  town  are  professional 
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men,  manufacturers,  including  handicraftsmen,  navigators, 
and  traders,  or  men  whose  business  it  is  to  buy  and  sell  for 
profit.  The  testator  was  himself  a  trader,  and  the  fair  infer- 
ence from  the  fact  that  he  mentions  that  class  only  is,  that 
he  intended  that  they  should  be  specially  benefited.  But 
how  and  to  what  extent  they  were  to  be  preferred,  the  testa- 
tor has  omitted  to  say.  In  this  respect,  then,  the  devise  is 
vague  and  uncertain.  But,  waiving  this  discrimination  be- 
tween the  traders  and  the  people  in  general,  it  has  been  shown 
that  the  people,  and  not  the  "Common  Council "  of  Alexan- 
dria are  the  real  beneficiaries.  It  has  been  shown  that  the 
testator  intended  to  exclude  the  Common  Council  from  all 
agency  in  the  trust,  and  from  all  benefit.  The  Common 
Council  could  act  only  as  trustees,  and  that  office  is  filled  by 
the  executors. 

It  is  a  fatal  objection  to  this  trust,  therefore,  that  there  is 
no  beneficiary  capable  of  filing  a  bill  against  the  trustees  to 
enforce  the  trust.  The  people  and  traders  of  Alexandria 
were  a  continually  fluctuating  body  of  men,  incapable,  on 
the  plainest  and  most  elementary  principles,  of  instituting  and 
carrying  on  a  suit  in  law  or  in  equity. 

But  suppose  that  this  uncertain  and  ever-changing  body, 
"  the  people  and  traders  of  Alexandria,'*  or  suppose,  if  you 
*741  ^  '  *that  "  the  Common  Council,"  or  any  conceivable 
J  representative  of  the  beneficiaries,  were  permitted  to 
exhibit  a  bill  against  the  trustees  for  relief.  How  could  they, 
under  this  devise,  define  the  relief  to  be  given  to  them?  Or, 
if  they  asked  for  general  relief  only,  how  could  the  court, 
under  this  devise,  undertake  to  define  the  relief  to  which  the 
beneficiaries  were  entitled  ?  The  mode  of  applying  the  fund 
to  their  benefit  is  left  to  the  absolute  and  unlimited  discretion 
of  the  trustees  or  executors.  Could  the  court  decree  that 
the  fund  should  be  invested  in  stocks,  and  the  proceeds  ap- 
plied to  the  diminution  of  the  poor-rates?  Could  the  court 
decree  that  a  portion  of  the  principal  or  accruing  interest 
should  be  lent  to  young  traders  just  entering  into  business, 
and  another  portion  to  embarrassed  traders,  who  could  give 
good  security  to  repay  the  loan?  Could  the  court  decree 
that  the  whole  fund  should  be  applied  to  the  extinguishment 
of  so  much  of  the  debt  of  the  corporation  ?  Or  is  there  any 
other  conceivable  appropriation  of  the  fund  or  its  interest 
which  would  not  be  liable  to  the  overruling  objection  of  the 
trustees,  "that  they  do  not  consider  such  appropriation  as 
promising  to  be  most  beneficial  to  the  town  and  trade  of 
Alexandria  "  ? 

Suppose  that,  to  get  clear  of  this  difficulty,  the  court  were 
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to  order  the  trustees  to  report  to  the  court  such  a  scheme  as 
promises  in  their  oj)inioii  to  be  most  beneficial  to  the  town 
and  trade  of  Alexandria,  and  that  the  trustees  were  to  disre- 
gard the  order  ?  What  would  be  the  remedy  ?  Could  the 
court  do  more,  as  against  them,  than  annul  the  powers  of  the 
trustees,  and  take  the  fund  out  of  their  hands?  Suppose 
that  this  were  done.  The  question  would  still  recur,  What  is 
to  be  done  with  the  fund  ? 

And  how  would  the  court  relieve  itself  from  this  difficulty  ? 
Why,  simply  by  referring  to  one  of  its  canons,  laid  down  by 
Judge  Story  in  his  Equity  Jurisprudence,  §  979,  a, — "  Courts 
of  equity  carry  trusts  into  effect  only  when  they  are  of  a  cer- 
tain and  definite  character."  And  to  another  canon  laid  down 
by  the  same  jurist,  in  §  979,  5,  that  when  such  uncertain  and 
indefinite  trust  is  created  by  a  will,  the  property  passes  to  the 
next  of  kin  or  heir  at  law. 

So  in  the  case  of  Morice  v.  Bishop  of  Durham^  10  Ves., 
542,  the  Lord  Chancellor  said, — "  It  was  the  intention  of  the 
testatrix  to  create  a  trust ;  and  the  object,  being  too  indefi- 
nite, has  failed  The  consequence  of  law  is,  that  the  trustee 
takes  the  property  upon  trust,  to  dispose  of  it  as  the  law  will 
dispose  of  it.  I  think,  therefore,  the  decree  is  right."  The 
Master  of  the  Rolls  had  decreed  a  distribution  of  the  trust 
fund  among  the  next  of  kin. 

*Mr,  Cooke  then  contended  that  the  devise  could  r*nfi 
not  be  sustained  by  being  brought  within  the  doctrine  *■ 
of  "charities,"  because  the  courts  in  England  would  only 
protect  those  charities  specially  enumerated  in  the  statute  of 
4Sd  Elizabeth,  within  which  classes  this  devise  could  not  be 
included.  2  Story,  Eq.,  §  1160 ;  2  Fonbl.  Eq.,  Book  2,  part 
2,  ch.  1,  note  b ;  2  Story,  Eq.,  §§  1165-1158,  1183,  and  au- 
thorities there  cited. 

Mr,  Cooke  then  examined  how  far  the  release  was  binding 
upon  Wheeler,  and  commented  on  the  following  circumstan- 
ces:— 

1.  The  straitened  circumstances  of  William  Wheeler. 

2.  The  knowledge  in  the  executors  of  his  straitened  cir- 
cumstances. 

3.  The  shortness  of  the  notice  to  the  heir  at  law  of  the 
intended  probate. 

4.  The  preliminary  conference  with  Mr.  Smith,  in  which 
that  gentleman  "spoke  much  and  earnestly  of  the  inevita- 
ble delay  and  vexation  of  a  suit."  "The  will  would  be 
thrown  in  chancery,  where  it  would  remain  for  years."  "  A 
course  might  be  taken  by  which  expense  and  delay  might 
be  avoided." 
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5.  Mr.  Taylor,  at  the  conference,  said  that  there  was  but 
one  opinion  in  the  bar,  and  that  was  in  favor  of  the  validity 
of  the  devise. 

6.  Mr.  Taylor  said  his  own  opinion  was,  that  the  devise  in 
question  was  a  legal  and  valid  disposition  of  the  residue  of 
the  estate.  ^^  When  your  orator,  now  greatly  disheartened, 
intimated,  deferentially,  that  he  had  taken  up  a  contrary 
opinion,  Mr.  Taylor  said  that  he  admitted  that  in  Pennsylva- 
nia such  a  devise  would  not  be  good,  but  that  it  was  good 
imder  the  old  law  of  Virginia,  as  it  existed  at  the  time  of 
the  cession  of  the  town  of  Alexandria  by  Virginia,  which 
law  was  the  law  of  the  County  of  Alexandria  up  to  the  time 
of  Bennett's  death." 

7.  An  undoubting  confidence  was  expressed  in  the  ulti- 
mate result  of  the  suit.  But,  '^  to  avoid  the  delay  of  a  law- 
suit, they  were  willing  to  pay  for  a  release  of  your  orator's 
claim,  however  untenable  and  despei*ate."  (Substance 
stated,  and  not  the  words  used.) 

8.  That  Mr.  Taylor  was  a  man  of  "commanding  intel- 
lect," and  the  plaintiff  "  entertained  for  him  an  habitual  and 
profound  respect." 

9.  That  plaintiff,  "  having  no  distinct  or  settled  views  of 
the  legal  question  thus  suddenly  forced  upon  him,  or  time  to 
form  any, — ^fevered  by  a  rapid  journey, — his  spirits  depressed 
by  the  recent  death  of  his  last  kinsman,  to  whom  he  had 
*761     ^^^^  tenderly  *attached, — and  flurried  and  confused 

-■  by  the  magnitude  of  the  question  he  was  called  on  to 
decide,  and  the  necessity  of  deciding  it  at  once, — ^felt  himself 
wholly  overpowered,  and  strongly  inclined  to  succumb  to  the 
views  so  forcibly  presented  to  him.  And  these  views  were, 
moreover,  recommended  to  his  favorable  consideration  by  the 
offer,  so  tempting  to  a  man  in  his  situation,  of  a  large  sum  of 
money  without  qelay  or  further  trouble." 

10.  "  Your  orator  was  given  to  understand  that  the  will 
would  and  must  be  offered  for  probate  on  the  next  day." 

11.  It  was  impossible,  in  the  time  allowed  him,  to  obtain 
counsel.  "  He  was,  therefore,  compelled  to  decide,  without 
the  aid  of  counsel,  whether  he  would  make  the  legal  validity 
or  invalidity  of  the  devise  the  basis  of  his  action ;  and  being 
entirely  in  the  dark,  he  concluded  that  the  only  safe  course 
was  to  consider  the  devise  void,  and  take  what  he  could  get 
for  a  release." 

12.  It  was  under  this  duress  of  circumstances  that  he 
agreea  to  release  his  whole  interest  of  l|25,000« 

80 


JANUARY  TERM,    1850.  76 

Wheeler  v.  Smith  et  al. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  controversy  arises  under  the  last  will  and  testament 
of  Charles  Bennett,  late  of  Alexandria.  After  making  a 
number  of  specific  bequests,  the  testator  declares, — "The 
residue  of  my  estate  is  left  in  trust  of  Hugh  Smith,  Robert 
I.  Taylor,  and  Phineas  Janney,  for  such  purposes  as  they  con- 
sider promises  to  be  most  beneficial  to  the  town  and  trade 
of  Alexandria.  If  any  difficulty  occurs  in  construction  as  to 
any  of  my  bequests,  R.  I.  Taylor  is  especially  charged  to  give 
said  construction."  Smith,  Taylor,  and  Janney  were  ap- 
pointed executors. 

In  a  codicil  the  testator  declares, — "  Now  in  the  inclosure 
I  leave  the  residue  of  my  estate,  after  paying  all  bequests 
and  appropriations,  to  some  disposition  thereof  which  my  ex- 
ecutors may  consider  as  promising  most  to  benefit  the  town 
and  trade  of  Alexandria.  Now  I  leave  tlie  same  entirely  to 
their  disposition  of  it,  in  such  manner  as  appears  to  them 
promises  to  yield  the  greatest  good." 

The  complainant,  William  Wheeler,  is  next  of  kin  and 
heir  at  law  to  the  testator.  He  filed  his  bill  to  set  aside  the 
above  devise,  and  also  the  compromise  he  made  with  the  ex- 
ecutors, under  the  impression  that  the  devise  was  valid. 

On  reading  the  above  residuary  disposition  of  his  estate, 
we  cannot  but  observe  the  fact,  that  the  testator  had  no  set- 
tled purpose  as  to  the  mode  of  applying  his  bequest  to  "  ben- 
efit the  town  and  trade  of  Alexandria."  The  town  and 
trade  of  any  *commercial  city  are  closely  connected,  j-  ^f^r^m 
and  whatever  shall  benefit  the  one  will  advance  the  '■ 
interest  of  the  other.  These  interests  are  inseparably  blend- 
ed ;  but  they  were  treated  by  the  testator  as  distinct  objects 
of  his  solicitude  and  bounty.  Perhaps  no  matter  could  give 
rise  to  a  greater  diversity  of  opinion,  than  that  which  is  in- 
volved in  this  devise.  Shall  the  objects  of  the  testator  be 
most  advanced  by  extending  the  lines  of  internal  communi- 
cation connected  with  the  town,  such  as  turnpike  roads,  rail- 
roads, or  canals;  or  by  improving  and  extending  the  wharves 
and  warehouses  of  the  city ;  or  by  deepening  the  harbour 
and  removing  obstructions  to  navigation ;  or  by  loaning  the 
capital  to  men  engaged  in  commerce;  or  by  aiding  some 
other  enterprise  beneficial  to  the  trade  and  town  ?  Shall  the 
bounty  be  limited  to  our  own  citizens,  if  foreigners  shall  do 
more  than  they,  to  carry  out  the  expressed  objects  of  the 
testator  ? 

Under  this  devise,  how  can  a  court  of  chancery  correct  an 
abuse  of  the  trust  ?  By  what  means  shall  it  ascertain  the 
misapplication  of  the  fund  ?    There  is  nothing  to  restrain  the 
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discretion  of  the  trustees,  or  to  guide  the  judgment  of  the 
court.  If  the  trust  can  be  administered,  it  must  be  adminis- 
tered at  the  will  of  the  trustees,  substantially  free  from  all 
legal  obligation. 

But  beiore  we  pronounce  on  the  character  of  this  trust,  it 
is  important  to  know  by  what  law  it  is  governed.  Is  the 
common  law  of  England  in  relation  to  charities,  as  modified 
and  enlarged  by  the  statute  of  the  43d  of  Elizabeth,  in  force 
in  Virginia?  Charities  have  been  administered,  both  at 
common  law  and  in  chancery,  from  an  early  period  of  Eng- 
lish jurisprudence.  But  the  earlier  decisions  in  that  country 
are  often  inconsistent,  and  of  no  great  weight  of  authority. 
The  prerogative  of  the  king  was  invoked  as  parens  patricB 
where  the  charity  was  indefinite,  and  a  most  liberal  construc- 
tion was  given  to  the  act  of  the  43d  of  Elizabeth ;  and  under 
these  influences  a  system  has  grown  up  in  England  favorable 
to  the  policy  of  charitable  bequests.  So  far  has  this  policy 
been  carried,  that  where  the  devise  has  been  uncertain  or 
impracticable,  it  has  been  sustained  in  some  instances  by 
what  was  supposed  to  be  the  intent  of  the  testator,  or  by 
approaching  as  near  to  it  as  practicable. 

It  would  seem  from  the  preamble  to  the  statute  of  Eliza- 
beth, that  its  object  was  mainly  to  institute  a  remedy  where 
the  charitable  intent  of  the  founders  had  not  been  carried 
out,  by  reason  of  frauds,  breaches  of  trust,  and  negligence  in 
those  that  should  pay,  &c.  All  the  objects  specified  in  that 
statute  are  denominated  charities,  though  they  embrace 
*781  "  ^^®  repairing  of  *bridges,  ports,  havens,  causeways, 
-'  churches,  sea-banks,  highways,"  &c.  There  are  some 
cases  of  charity,  from  their  nature,  though  not  specified  in 
the  statute. 

Whether  this  policy  has  been  wisely  cherished  by  the  Eng- 
lish government  is  not  a  matter  for  our  consideration.  Char- 
itable bequests,  from  their  nature,  receive  almost  universal 
commendation.  But  when  we  look  into  the  history  of  chai^ 
ities  in  England,  and  see  the  gross  abuses  which  have  grown 
out  of  their  administration,  notwithstanding  the  enlarged 
powers  of  the  courts,  aided  by  the  prerogative  of  the  sover- 
eign and  the  legislation  oi  Parliament,  doubts  may  be 
entertained  whether  they  have,  upon  the  whole,  advanced 
the  public  good. 

When  this  country  achieved  its  independence,  the  preroga- 
tives of  the  crown  devolved  upon  the  people  of  the  States. 
And  this  power  still  remains  with  them,  except  so  far  as  they 
have  delegated  a  portion  of  it  to  the  Federal  government. 
The  sovereign  will  is  made  known  to  us  by  legislative  enact- 
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ment.  And  to  this  we  must  look  in  our  Judicial  action, 
instead  of  the  prerogatives  of  the  crown.  The  State,  as  a 
sovereign,  is  the  parens  patrice. 

The  common  law,  it  is  said,  we  brought  with  us  from 
the  mother  country,  and  which  we  claim  as  a  most  valuable 
heritage.  This  is  admitted,  but  not  to  the  extent  sometimes 
urged.  The  common  law,  in  all  its  diversities,  has  not  been 
adopted  by  any  one  of  the  States.  In  some  of  them  it  has 
been  modified  by  statutes,  in  others  by  usage.  And  from 
this  it  appears  that  what  may  be  the  common  law  of  one 
State  is  not  necessarily  the  common  law  of  any  other.  We 
must  ascertain  the  common  law  of  each  State  by  its  general 
policy,  the  usages  sanctioned  by  its  courts,  and  its  statutes. 
And  there  is  no  subject  of  judicial  action  which  requires  the 
exercise  of  this  discrimination  more  than  the  administration 
of  charities.  No  branch  of  jurisprudence  is  more  dependent 
than  this  upon  the  forms  and  principles  of  the  common  law. 

In  this  view,  we  must  look  to  the  laws  of  Virginia  as  gov- 
erning this  bequest.  Alexandria  was  ceded  to  the  Union  by 
Virginia  in  1801,  but  the  laws  of  that  State,  as  they  then 
existed,  remained  in  force  over  the  ceded  territory.  It  has 
since  been  retroceded  to  Virginia.  By  an  act  of  the  Vir- 
ginia Legislature  in  1789,  followed  by  one  in  1790,  a  com- 
mission was  appointed  on  English  statutes,  and  in  the  act  of 
1792  all  English  statutes  then  in  force  were  declared  to  be 
repealed ;  ^^  the  Legislature  reciting  that,  at  that  session,  it 
hsid  specially  enacted  such  of  them  as  appeared  worthy  of 
adoption."  The  statute  of  the  43d  of  Elizabeth,  if  it  ever 
was  in  force  in  Virginia,  was  repealed  by  the  above  act. 

*Some  of  the  principles  applicable  to  this  case  were  r«7Q 
considered  by  this  court,  in  the  Baptist  Association  v.  '- 
HarCs  ExWs^  4  Wheat.,  1.  Hart,  a  citizen  of  Virginia,  made 
his  will,  which  contained  the  following  bequest: — "Item, 
what  shall  remain  of  my  military  certificates  at  the  time  of 
my  decease,  both  principal  and  interest,  I  give  and  bequeathe 
to  the  Baptist  Association  that  for  ordinary  meet  at  Philadel- 
phia annually,  which  I  allow  to  be  a  perpetual  fund  for  the 
education  of  youths  of  the  Baptist  denomination,  who  shall 
appear  promising  for  the  ministry,  always  giving  a  preference 
to  the  descendants  of  my  father  s  family."  In  that  case,  the 
court  held  that  "  charitable  bequests,  where  no  legal  interest 
is  vested,  and  which  are  too  vague  to  be  claimed  by  those 
for  whom  the  beneficial  interest  was  intended,  cannot  be 
established  by  a  court  of  equity,  either  exercising  its  ordi- 
nary jurisdictifm,  or  enforcing  the  prerogative  of  the  king  as 
parens  patricBj  independent  of  the  statute  43d  Elizabeth.^' 
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And  it  was  said  tlie  statute  of  43d  Elizabeth  bad  been  repealed 
in  Virginia. 

In  the  case  of  Oallego'a  ExWs  v.  The  AUomey-Qeneral^  3 
Leigh  ( Va.),  450,  the  court  held  that  "  the  English  statute 
of  charitable  uses,  43  Elizabeth,  having  been  repealed  in 
Virginia,  the  courts  of  chancery  have  no  jurisdiction  to 
decree  charities  where  the  objects  are  indefinite  and  uncer- 
tain." 

"  If  a  trust  be  created  in  a  party,  but  the  terms  by  which 
it  is  created  are  so  vague  and  indefinite  that  courts  of  equity 
cannot  clearly  ascertain  either  its  objects  or  the  persons  who 
are  to  take,  then  the  trust  will  be  held  entirely  to  fail,  and  the 
property  will  fall  into  the  general  funds  of  the  author  of  the 
trust."  Story,  Eq.  Jur.,  §  979,  a.  "  So,  where  a  testatrix 
bequeathed  the  residue  of  her  estate  to  her  executors,  *  upon 
trust  to  dispose  of  the  same  at  such  times,  and  in  such  man- 
ner, and  for  such  Uses  and  purposes,  as  they  shall  think  fit,  it 
being  my  will  that  the  distribution  thereof  shall  be  left  to 
their  discretion,' "  it  was  held  to  be  void  for  uncertainty. 
Id.,  §  979,  h. 

In  Wright  v.  Atkyns^  1  Turn.  &  R.,  157,  Lord  Eldon  said, 
that  in  order  to  determine  whether  a  trust  of  this  sort  is  a 
trust  which  a  court  of  equity  will  interfere  with,  it  is  matter 
of  observation,  first,  that  the  words  should  be  imperative ; 
secondly,  that  the  subject  must  be  certain  ;  and  thirdly,  that 
the  object  must  be  as  certain  as  the  subject.  This  principle 
is  also  strongly  illustrated  in  the  case  of  Wood  v.  Cox^  2  Myl. 
&  C,  684  ;  10  Leigh  (Va.),  147. 

In  Morice  v.  The  Bishop  of  Durham^  10  Ves.,  521,  where  a 
bequest  "  in  trust  for  such  objects  of  benevolence  and  liberal- 
ity as  the  trustee  in  his  own  discretion  shall  most  approve, 
*801  ^^^'^^*  *'^®  supported  as  a  charitable  legacy ;  and  is 
-»  therefore  a  trust  for  the  next  of  kin."  This  was  under 
the  statute  of  43d  Elizabeth.  The  court  said,  "The  trust 
must  be  of  such  a  nature  that  the  administration  of  it  can  be 
reviewed  by  the  court ;  or  if  the  trustee  die,  the  court  itself 
can  execute  the  trust."  And  the  court  remark,  in  regard  to 
the  case  before  them,  "  The  trustee  takes  not  for  his  own 
benefit,  but  for  purposes  not  sufficiently  defined  to  be  con- 
trolled and  managed  by  this  court." 

The  case  of  Vidal  v.  Girard's  Exr%^  2  How.,  127,  was  de- 
cided under  the  law  of  Pennsylvania.  The  court  say,  "  It  has 
been  decided  by  the  Supreme  Court  of  Pennsylvania,  that  the 
conservative  princii)les  of  the  statute  of  Elizabeth  have  been 
in  force  in  Pennsylvania  by  common  usage  and  constitutional 
recognition." 
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In  a  late  case  in  Virginia,  not  yet  reported,  of  BrancTs 
Adm'r  v.  Brand  et  aZ.,  the  following  devise  was  held  to  be 
void : — "  Third,  I  give  to  the  Rev.  W.  J.  Plummer,  D.  D.,  the 
residue  of  my  estate,  both  real  and  personal,  in  trust  for  the 
board  of  publication  of  the  Presbyterian  Church  in  the  United 
States." 

From  the  principles  laid  down  in  the  above  cases,  it  is  clear 
that  the  devise  under  consideration  cannot  be  sustained.  A 
trust  is  vested  in  the  executors,  but  the  beneficiaries  of  the 
trust  are  uncertain,  and  the  mode  of  applying  the  bounty  is 
indefinite.  It  is  argued  that  the  testator  intended  to  give  to 
the  town  of  Alexandria,  in  its  corporate  capacity,  the  residuum 
of  his  estate.  But  he  did  not  so  express  himself.  On  the 
contrary,  it  clearly  appears  that  the  executors  were  made  the 
repositories  of  his  confidence,  and  the  only  persons  who  were 
authorized  to  administer  the  trust.  The  cestui  que  trusts  were 
the  town  and  the  trade  of  the  town.  It  would  be  difficult  to 
express  in  more  indefinite  language  the  beneficiaries  of  a  trust. 
How  can  a  court  of  chancery  administer  this  trust?  On  what 
ground  can  it  remove  the  trustees  for  an  abuse  of  it  ?  The 
discretion  of  the  trustees  may  be  exercised  without  limitation, 
excepting  that  the  fund  must  be  applied  for  the  benefit  of  the 
trade  and  town  of  Alexandria.  And  if  the  application  of  the 
fund  be,  however  remotely,  connected  with  the  objects  of 
the  trust,  the  judgment  of  the  court  could  not  be  substituted 
for  the  discretion  of  the  trustees.  It  is  doubtful  whether  so 
vague  a  bequest  could  be  sustained  under  the  43d  of  Eliza- 
beth. Without  the  application  of  the  doctrine  of  cy-pres^  it 
could  not  be  carried  into  effect.  In  Virginia  charitable  be- 
quests stand  upon  the  same  footing  as  other  trusts,  and  con- 
sequently require  the  same  certainty  as  to  the  objects  of  the 
trust  and  the  mode  of  its  administration. 

*But  the  defendants  insist,  that  the  right  of  the  p«g^ 
complainant  was  compromised  and  finally  settled,  ^ 
which  is  shown  by  a  writing  under  seal,  and  under  which 
they  paid  to  him  twenty-five  thousand  dollars.  The  com- 
plainant prays  that  this  agreement  may  be  set  aside  as  inop- 
erative and  void. 

It  appears  from  the  bill,  that  the  complainant  resides  in  the 
State  01  Pennsylvania,  and  that  so  soon  as  he  could  raise  the 
means  of  paying  his  expenses,  after  he  heard  of  the  death  of 
his  uncle,  he  came  to  Alexandria.  He  had  an  interview  with 
the  executors,  and  stated  to  them  his  determination  to  test 
the  validity  of  the  will,  so  soon  as  he  should  be  able  to  em- 
ploy counsel.  This  was  before  the  jiroliato  of  the  will.  Mr. 
omith,  one  of  the  execiitoi-s,  rxpK'ssing  great  kindness  for 
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him,  was  anxious  to  avoid  a  law  suit.  He  did  not  fear  the 
result,  as  the  executors  had  been  advised  by  counsel  in 
whom  they  had  confidence,  that  the  will  was  valid.  He 
represented  the  vexations,  delays,  and  expenses  of  a  lawsuit, 
and  intimated  to  the  complainant  that  the  executors  were 
willing  to  pay  a  sum  of  money  to  him  if  the  matter  could  be 
compromised. 

It  appears  that  the  complainant  had  been  prodigal  in  his 
expenditures,  and  that,  notwithstanding  the  provisions  for  his 
support  which  had  been  made  for  him  by  his  uncle,  he  was 
without  means  and  embarrassed.  When  the  interview  took 
place  which  led  to  the  compromise,  the  complainant  again 
expressed  his  conviction  that  the  will  was  not  valid,  and 
declared  that  he  should  try  its  validity  by  legal  proceedings. 
Mr.  Taylor,  one  of  the  executors,  was  a  distinguished  lawyer, 
a  man  of  high  standing,  and  in  whom  the  complainant  reposed 
the  greatest  confidence ;  he  represented  to  the  complainant 
that  he  had  sundry  written  opinions  of  counsel  in  favor  of 
the  legal  validity  of  the  residuary  devise,  which  he  offered  to 
show  to  him.  His  conversation  conveyed  to  the  complainant 
^the  clear  and  distinct  impression,  that  there  was  but  one 
opinion  among  the  lawyera  consulted,  and  that  they  were 
unanimous  in  favor  of  the  validity  of  the  devise."  The  com- 
plainant asked  Mr.  Taylor  to  state  his  opinion  on  the  subject. 
He  observed,  that  the  complainant  should  not  have  asked  him, 
but  his  opinion  was,  ^^  that  the  devise  in  question  was  a  legal 
and  valid  disposition  of  the  residue  of  the  estate."  At  the 
same  time,  he  admitted  that  in  Pennsylvania  such  a  devise 
would  not  be  good  ;  but  that  it  was  good  under  the  old  law 
of  Virginia. 

The  complainant  alleges  that  he  had  no  settled  views  of  the 
legal  question,  and  being  disheartened  by  the  circumstances 
under  which  he  was  placed,  he  yielded  to  the  compromise. 
He  had  but  little  time  for  reflection,  and  none  to  advise  with 

*821     *<^u')3^1;  ^^d  ^^  I^^  he  came  to  the  conclusion  to 
-'     consider  the  devise  valid,  and  take  what  he  could  get 
for  a  release. 

Under  these  circumstances,  the  complainant  agreed  to  the 
compromise.  It  stated  the  residuary  devise,  and  that  its 
validity  had  been  controverted  by  the  complainant.  That 
the  "  said  executors,  taking  on  themselves  the  burden  of  the 
execution  of  said  will,  and  of  the  trust  aforesaid,  and  the 
said  William  Wheeler,  to  avoid  the  delay  and  expense  of  liti- 
gation, and  finally  to  settle  and  adjust  all  doubts  and  diffi- 
culties which  might  arise  on  tlie  efl'ect  of  said  will,  so  as  to 
leave  the  said  executora  to  execute  the  same  without  delay 
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or  impediment,  have  agreed  on  the  following  terms  of  com- 
promise." 

1st.  That  twenty-five  thousand  dollars  shall  be  paid  to  the 
complainant.  2d.  That  the  executoi*s  shall  release  to  him 
all  claims  to  any  property,  real  or  personal,  conveyed  or  set- 
tled on  complainant  by  the  testator  in  his  lifetime.  Sd.  That 
the  complainant  shall  release  to  the  executors  ^^  all  his  claims, 
in  law  or  equity,  to  the  estate,  real  and  pei*sonal,  devised  and 
bequeathed,  or  intended  to  be  devised  or  bequeathed,  by  the 
said  Charles  Bennett  by  his  said  will,  to  be  held  and  disposed 
of  by  the  said  executora  in  the  manner  in  and  by  the  said 
will  prescribed.  And  that  the  said  executors  shall  be  at  lib- 
erty, if  any  specification  of  the  objects  to  which  the  residuary 
fund  is  to  be  applied  be  tliought  necessary,  to  apply  the  same 
to  aid  in  finishing  the  Alexandria  Canal,  &c.,  and  to  sub- 
scribe to  any  railroad  or  other  roads  communicating  with  the 
said  town ;  to  any  or  to  all  of  the  above  purposes,  in  such 
way  as  the  said  executors,  or  the  survivors,  may  think  most 
conducive  to  the  prosperity  and  welfare  of  the  town,"  &c. 

The  complainant,  it  seems,  had  studied  law,  but  it  is  mani- 
fest from  the  facts  before  us,  that  he  was  but  little  acquainted 
with  business,  was  an  inefficient  and  dependent  man,  easily 
misled,  especially  by  those  for  whose  abilities  and  characters 
he  entertained  a  profound  respect.  From  the  high  character 
of  the  executors,  no  one  can  impute  to  them  any  fraudulent 
intent  in  this  transaction.  Looking  to  what  they  considered 
to  be  the  object  of  the  testator,  they  felt  themselves  author- 
ized, if  not  bound,  to  effectuate  his  purposes  by  making  this 
compromise  with  his  heir  at  law.  They  had  no  personal 
interest  beyond  that  which  was  common  to  the  citizens  of 
Alexandria.  And  we  admit  tliat  they  may  have  acted  under 
a  sense  of  duty,  from  a  misconception  of  their  power  under 
the  will. 

But  in  making  the  compromise,  the  parties  did  not  stand 
on  equal  ground.  Tlie  necessities  and  character  of  the  com- 
plainant were  well  known  to  the  executors.  Having  the 
♦confidence  expressed  in  the  validity  of  the  devise,  r^go 
they  could  hardly  have  felt  themselves  authorized  to  •■ 
pay  to  the  complainant  twenty-five  thousand  dollars  for  the 
relinquishment  of  a  pretended  right.  Nor  could  they  have 
deemed  it  necessary,  in  the  agreement  of  compromise,  sub- 
stantially to  constitute  him  the  donor  of  the  munificent 
bequest  to  the  town  and  trade  of  Alexandria. 

We  are  to  judge  of  this  compromise  by  what  is  stated  in 
the  bill,  the  facts  being  admitted  by  the  demurrer.  And  it 
appears  to  us  that  the  agreenient,  under  the  circumstances, 
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is  void.  It  cannot  be  sustained  on  principles  which  lie  at 
the  foundation  of  a  valid  contract.  The  influences  operating 
upon  the  mind  of  the  complainant  induced  him  to  sacrifice 
his  interests.  He  did  not  act  freely,  and  with  a  proper 
understanding  of  his  rights. 

The  decree  of  the  Circuit  Court  is  reversed,  the  demurrer 
overruled,  and  the  cause  remanded  for  further  proceedings 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Alex- 
andria, and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded,- for  fur- 
ther proceedings  to  be  had  therein  in  conformity  to  the 
opinion  of  this  court. 


>>•<> 


The  United  States,  Appellants,  v.  Eli  R.  Pbige,  Ex- 
ecutor OF  Joseph  Abchbb. 

Same  v.  Same. 

Where  there  were  joint  and  several  bonds  g^ven  for  duties,  and  the  United 
Stales  had  recovered  a  joint  judgment  against  all  the  obligors,  and  then  the 
surety  died,  it  was  not  allowable  for  the  United  States  to  proceed  in  equity 
against  the  executor  of  the  deceased  surety  for  the  purpose  of  holding  the 
assets  responsible.^ 

These  two  cases  were  brought  up,  by  appeal,  from  the 
Circuit  Court  of  the  United  States  for  East  Pennsylvania, 
sitting  as  a  court  of  equity. 

The  United  States  filed  a  bill  on  the  equity  side  of  the 

•841     *c^^^*  ^^  October  term,  1843,  against  the  executors  of 

J     Joseph  Archer,  deceased,  claiming  to  recover  from  the 

estate  of  said  Archer  the  amount  of  certain  duty  bonds,  or 

part  thereof.     The  two  cases  were  alike,  except  that  in  one 

1 D1BTINOUI8HED.  Richardson  Y.Drtp-  hens,  15  Wall.,  144;  HudeUon  et  al,  y. 

per,  87  N.  Y.,  344,  346.      Not  fol-  Armstrong  et  al.,  70  Ind.,  101;  Dixon 

LOWED.    Mays  v.    Cockrum,  67  Tex.,  v.     Vaudenherg,   8   Stew.    (N.   J.),  49- 

363,  364.     CiTBD.    PickersgiU   v.  La-  See  Bispham  v.  Price,  16  How.,  102. 
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the  bonds  were  signed  by  Mifflin  and  Archer,  and  in  the 
other  by  Mifflin,  Archer,  and  one  Foster.  This  made  some 
difference  in  the  argument  of  the  cases ;  but  the  point  upon 
which  the  court  rested  its  decision  was  common  to  both 
cases,  and  renders  it  unnecessary  to  notice  this  difference 
further. 

There  was  no  controversy  about  the  facts  in  the  case,  which 
were  these. 

In  1828,  James  L.  Mifflin  was  the  owner  and  importer  of 
three  invoices  of  goods  by  the  ship  Nassua,  from  Canton,  to 
the  port  of  Philadelphia,  and  said  Mifflin  duly  entered  them 
in  the  custom-house.  Bonds  to  the  United  States  for  the 
payment  of  the  duties,  under  the  then  existing  law,  were  ex- 
ecuted by  the  said  James  L.  Mifflin,  the  owner  and  importer, 
as  the  principal  debtor,  and  William  Foster  and  Joseph 
Archer  as  sureties.  The  bonds  were  joint  and  several,  and 
in  the  usual  form. 

In  1829,  the  United  States  obtained  judgments  against  all 
the  obligors  (Mifflin,  Foster,  and  Archer,  then  living)  in  these 
bonds,  upon  their  joint  responsibility,  in  a  suit  at  law  in  the 
District  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania.  The  judgments  were  against  them  jointly, 
and  no  process  issued  against  them  severally  at  any  time. 

In  1840,  William  Foster,  a  co-defendant  in  the  judgments 
and  a  co-security  in  the  original  bonds,  after  his  release  by 
the  United  States  (1833),  died  insolvent. 

On  September  28,  1841,  Joseph  Archer,  the  co-defendant 
in  these  judgments  and  a  co-security  in  the  original  bonds, 
died,  and  his  executor  is  the  defendant  in  this  proceeding  in 
equity. 

James  L.  Mifflin,  a  co-defendant  in  these  judgments  and 
the  principal  in  the  original  bonds,  was  surviving  at  the  date 
of  the  filing  of  this  bill  and  the  decree. 

The  bill,  after  setting  forth  the  execution  of  the  bonds  by 
Mifflin  and  Archer,  and  the  recovery  of  the  judgments  against 
them,  charges  that  Mifflin,  at  the  time,  and  long  before  the 
death  of  Archer,  was  utterly  insolvent  and  unable  to  pay  his 
debts ;  that  he  had  been  discharged  as  aQ  insolvent  debtor 
under  the  insolvent  acts  of  Pennsylvania,  before  the  death  of 
Archer,  and  since  that  event  he  had  been  discharged  as  a 
bankrupt,  under  the  act  of  Congress  passed  in  1841,  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United 
States.  The  bill  further  charges  that  Archer,  in  his  lifetime, 
and  at  the  time  of  his  decease,  being  seized  of  real  estate  anil 
possessed  *of  a  very  considerable  i)ersonal  estate,  made  r«gg 
his  last  will,  and  departed  this  life  on  the  24th  of  Sep-     *- 
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tember,  1841,  leaving  the  same  unrevoked,  and  appointing 
the  defendant  his  executor,  as  set  forth  in  the  bill.  And  the 
complainants  aver  that  the  whole  of  the  principal  sums,  with 
arrears  of  interest,  and  costs  of  the  said  bonds  and  judgments, 
are  still  due  and  payable  to  the  United  States,  and  that  by 
law  and  equity  they  are  entitled  to  be  paid  out  of  the  assets 
of  Archer's  estate,  in  preference  to  all  other  creditors,  lega- 
tees, or  devisees,  and  charge  that  the  executor  has  been  selling 
and  disposing  of  the  estate,  and  wasting  the  same,  to  their 
injury  and  loss,  and  in  derogation  of  their  rights.  After  cer- 
tain interrogatories,  the  United  States  therefore  pray,  that  an 
account  may  be  taken  of  the  amount  due  them  for  principal, 
interest,  and  cost ;  and  also  an  account  of  the  pei^sonal  estate 
of  the  testator,  which  came  to  the  hands  of  Price  and  Bis- 
pham,  as  executors,  and  to  the  hands  of  Price  since  the  dis- 
charge of  Bisphani  as  executor;  and  that  they  shall  be  decreed 
to  pay  to  the  United  States  what  shall  appear  to  be  due  and 
owing  to  them  out  of  the  testator's  personal  estate,  in  a  due 
course  of  administration.  And  in  case  the  same  shall  be  in- 
sufficient for  the  purpose,  then,  out  of  the  real  estate  of  which 
the  testator  died  seized,  to  make  good  any  such  deficiency ; 
and  that  the  right  of  the  United  States  to  a  preference  in  pay- 
ment out  of  the  said  assets,  estate,  and  effects,  and  the  pro- 
ceeds thereof,  may  be  decreed  and  established,  and  for  further 
relief. 

The  answer  admitted  the  execution  of  the  bonds,  and 
averred  that  Mifflin  was  principal  and  Archer  surety.  It 
admitted  also  the  sufficiency  of  assets  and  the  facts  stated 
above,  submitting  the  case  to  the  judgment  of  the  court  upon 
them. 

In  October,  1846,  the  cause  came  on  to  be  heard  upon  bill, 
answer,  and  exhibits,  when  the  Circuit  Court  dismissed  both 
bills. 

An  appeal  from  this  decree  brought  the  cases  up  to  this 
court. 

They  were  argued  by  Mr.  Johnson  (Attorney-General),  for 
the  appellants,  and  by  Mr.  Miles^  for  the  appellee. 

Mr.  Johnson^  for  the  United  States,  made  several  points, 
but  as  the  decision  of  the  court  turned  upon  a  single  one,  it 
is  only  necessary  to  notice  that  one,  viz. : — 

II.  That  the  bonds  were  several  as  well  as  joint,  and  each 

obligor  was  therefore  res|)onsible  for  the  whole  debt ;  and  that 

the  joint  judgments  upon  the  bonds  did  not,  for  the  purposes 

of  the  present  cases,  take  from  the  United  States  the  right  to 
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consider  the  estate  of  Archer  as  responsible  for  the  whole 
debt,  which  they  could  have  done  before  judgment.  United 
States  *y.  Oushman^  2  Sumn.,  434,  and  cases  therein  p«^/« 
cited ;  Jackson  v.  Thorpe^  2  Younge  &  Coll.,  562.  •- 

Mr.  Miles^  for  the  appellee,  made  the  following  points : — 

1.  The  judgment  having  been  obtained  against  the  obligors 
jointly,  the  severalty  of  the  original  obligation  is  determined 
by  the  act  of  the  plainti£Fs,  and  the  bond  is  merged  in  the 
judgment.  If  two  or  more  are  bound  jointly  and  severally, 
the  obligee  may  elect  to  sue  on  either  the  joint  or  several  obli- 
gation, and  if  he  elects  the  former,  and  proceeds  to  judgment, 
he  cannot  afterwards  proceed  on  the  latter. 

^^  It  is  at  the  election  of  the  obligee  to  consider  such  a  bond 
either  as  a  joint  or  several  one." 

Pitman  on  Principal  and  Surety,  85 ;  Higgens^s  case^  6  Co., 
44 ;  Pvtt  V.  Rawstemey  Poll.,  641 ;  Brawn  v.  Wootten^  2  Vent., 
348  ;  Minor  v.  Merchants^  Bank^  1  Pet.,  73  ;  Dotoney  v.  Bank^ 
13  Sug.  &  R.  (Pa.),  288 ;  Walter  v.  Ginrich,  2  Watts  (Pa.), 
204  ;  Reed  v.  Garvin's  Ex,,  7  Sug.  &  R.  (Pa.),  355 ;  McFaU  v. 
Williamsy  2  Id.,  280 ;  Stoner  v.  Stroman,  9  Watts  &  S.  (Pa.), 
88  ;  U.  States  v.  Thompson,  1  Gilp.,  622  (case  of  duty  bonds)  ; 
Kennedy  v.  Carpenter,  1  Whart.  (Pa.),  364 ;  U.  States  v. 
Cushman,  2  Sumn.,  310  ;  1  Saund.,  291,  n. ;  Cro.  Jac.,  73 ;  1 
Chit.  PL,  35 ;  Com.  Dig.,  Action,  K.  4 ;  5  Bac.  Abr.,  Obligation, 
D.  4;  3  T.  R.,  782 ;  Hurlstone  on  Bonds,  98;  2  Lev.,  228;  1 
Ves.  &  B.,  66. 

Per  C.  J.  Tilghnian : — "  A  joint  and  several  obligation  may 
be  proceeded  on  either  as  a  joint  or  several  contract,  at  the 
choice  of  the  obligee.  Having  treated  it  as  joint,  he  cannot 
afterwards  consider  it  several."  This,  although  but  one  be 
served,  and  judgment  against  him  only. 

Per  Kennedy,  J. : — ^^  It  cannot  be  questioned  that  the 
judgment  obtained  against  the  obligors,  in  an  action  brought 
{^inst  them  jointly,  merged  the  bond,  so  that  no  subsequent 
action  against  the  obligors,  either  jointly  or  severally,  could 
be  mainteined  thereon." 

This  doctrine  is  impliedly  admitted  by  Mr.  Justice  Story,  in 
the  proceeding  at  law  before  him. 

2.  The  result  of  this  is : — 

1.  The  bond  being  merged  in  the  joint  judgment,  the  plain- 
tiffs, up  to  the  time  of  its  rendition,  had  ^^  a  remedy  in  law." 
That  remedy  continues  against  the  survivor.  Hence  no  equity 
jurisdiction. 

2.  If  it  were  that  an  obligee,  who  has  obtained  a  joint  judg- 
ment against  all  the  obligors,  might  afterwards  sue  them  or 
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their  representatives  severally,  the  plaintiffs  have  a  "  remedy 
♦ft71     ^*  *law,"  and  cannot  invoke  the  aid  of  a  court  of  equity. 
J     The  basis  of  the  bill  is,  that  the  plaintiffs  have  no  rem- 
edy at  law. 

3.  On  the  rendition  of  the  joint  judgment,  Mifflin  and  Archer 
stood  in  the  relation  of  joint  contractors  or  judgment  debtors, 
with  all  the  incidents  thereto  appertaining  in  law  and  equity. 
Among  them  are, — 

1.  Acceptance  of  a  judgment  against  one ;  a  discharge  of  the 
others. 

2.  Release  of  one  discharges  all. 

3.  The  death  of  one  joint  debtor  discharges  his  estate  (ex- 
cept by  statutory  lien  on  real  estate,  which  is  not  the  case 
here),  casts  the  burden  on  the  survivors,  and  the  remedy  at 
law  is  only  against  the  survivors. 

4.  Other  matters  occurring  after  the  rendition  of  the  judg- 
ment (see  propositions  which  follow),  discharged  the  rignt 
against  the  estate  of  Joseph  Archer,  and  for  want  of  right 
there  was  no  remedy  either  in  law  or  equity. 

At  law,  the  death  of  Joseph  Archer,  a  co-debtor  in  the 
joint  judgment,  after  its  rendition,  discharged  his  assets,  and 
no  action  at  law  lay  against  his  executor,  upon  the  bond,  be- 
ing merged  in  the  judgment,  or  upon  the  judgment  itself,  the 
only  proceeding  at  law  being  against  the  surviving  defendant 
therein. 

1.  The  plaintiffs'  bill  impliedly  assumes  this  as  to  the  rem- 
edy, or  otherwise  they  could  not  come  into  equity  at  all. 

2.  The  plaintiffs'  right  in  law  against  the  assets  of  the  de- 
cedent is  ipso  facto  by  the  death  defeated.  And  to  this  point 
are  all  the  authorities. 

Per  Kennedy,  J. : — "  That  one  of  two  joint  debtors  dving 
is  thereby  discharged,  both  in  person  and  estate,  at  law,  from 
the  payment  of  the  debt,  is  too  well  established  to  be  con- 
troverted." (Only  exception,  case  of  special  lien  on  lands, 
post.y 

U.  States  V.  Cushman^  2  Sumn.,  310  ;  Reed  v.  0-arvin^s  Ex,^ 
7  Serg.  &  R.  (Pa.),  357  ;  Lompton  v.  Collingwood^  4  Mod.,  315 ; 
4  How.,  77 ;  Kennedy  v.  Carpenter^  2  Whart.  (Pa.),  364 ; 
Towers  v.  Moor^  2  Vern.,  99 ;  Foster  v.  Hooper^  2  Mass.,  572 ; 
Lan,g  v.  Keppele^  1  Binn.  (Pa.),  123;  Smart  v.  Edson^  Lev., 
30  ;  2  Saund.,  61,  148,  a,  n.  4 ;  T.  Raym.,  26 ;  1  Sid.,  238 ;  Stat. 
West.  2d ;  Stiles  v.  Brocks  1  Pa.  St.,  215,  and  all  the  cases 
collected  therein  as  to  special  lien  on  realty  by  judgment  cre- 
ated by  statute. 

Note. — There  is  a  class  of  cases  which  do  not  interfere  with 
this  proposition,  and  are  clearly  distinguishable.  These  are 
92 


JANUARY  TERM,    1850.  87 

The  United  States  v.  Trice. 

to  the  effect,  that,  where  a  joint  judgment  is  obtained  against 
more  than  one  defendant, — and  by  statutes  in  England  and 
many  of  *the  United  States,  such  judgment  is  a  specific  t-iuqq 
lien  on  the  lands  or  realty  of  all  the  defendants,  for  L 
various  periods, — in  such  case  a  scire  facias  may  be  issued,  to 
have  execution  of  the  lands  of  a  deceased  defendant  in  the 
hands  of  executoi-s,  terre-tenants,  heirs,  or  devisees,  by  force 
of  the  special  statu tonr  provision.  This  may  be  coupled 
with  a  scire  facias^  to  have  execution  against  tlie  goods  of 
the  surviving  defendants;  but  the  personalty  and  general 
assets  or  estate  of  the  deceased  defendant  are  discharged  by 
his  death. 

In  the  present  case  there  was  no  such  specific  statutory 
lien.  There  was  no  real  estate  of  Joseph  Archer  deceased  to 
bind  by  lien  by  the  judgment  in  which  he  was  a  joint  de- 
fendant at  the  time  of  his  decease. 

This  is  a  case  purely  of  general  assets,  and  personalty 
unfettered  by  any  statutory  lien,  and  wholly  subject  to  the 
general  rule,  as  set  forth  in  this  proposition. 

In  equity,  the  right  and  remedy  are  extinguished,  as  well 
as  at  law,  against  the  estate  and  assets  of  Joseph  Archer 
deceased,  by  reason  of  his  (a  joint  debtor  and  surety's) 
death. 

1.  In  general,  if  the  right  against  decedent's  estate  is 
discharged  at  law,  it  must  be  in  equity,  because  equity 
creates  no  other  right  in  favor  of  a  claimant,  or  liability  on 
the  part  of  those  against  whom  the  claim  is  made,  than  exists 
by  general  law.  The  distinction  between  law  and  equity 
merely  applies  to  the  remedy  or  its  form,  and  not  to  rights  or 
duties. 

2.  But  what  is  conclusive,  Joseph  Archer  was  a  mere 
surety,  in  no  wise  personally  benefited  by  the  consideration 
of  the  original  transaction,  bound  only  by  the  original  bond 
and  the  judgment  thereon,  who  was  under  no  moral  obliga- 
tion to  pay ;  there  being  no  question  (in  the  sense  of  equity) 
of  accident,  fraud,  or  mistake,  and  the  legal  liability  of  his 
estate  was  gone. 

The  pleadings  in  this  case  assume  these  as  facts. 

The  acts  of  Congress  distinguish  between  principal  and 
surety,  both  before  and  after  judgment  against  them. 

After  the  judgments  (rendered  in  1829),  the  plaintiffs  rec- 
ognized, by  the  release  of  Foster  in  1833,  Archer  as  a  mere 

surety. 

Independent  of  this,  and  the  provisions  of  the  acts  in  gen- 
eral, the  relation  of  the  principnl  and  surety,  after  judgment, 
exists  as  to  third  persons. 
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In  such  case,  then,  equity  will  give  no  relief  against  the 
representatives  or  the  estate  of  the  deceased  surety,  and  so 
are  all  the  authorities,  except  tiie  hastily  considered  Circuit 
case  in  2  Sumner.  Commonwealth  v.  Haas^  IS  Serg.  &  R. 
(Pa.),  252 ;  PotU  v.  Nathans,  1  Watts  &  S.  (Pa.),  158. 
ttQCl■^  *In  Hunt  V.  Rousmanier,  1  Pet.,  16,  (referring  to  a 
-I  class  of  cases  hereinafter  mentioned,)  the  court  say, 
^^  Equity  has  afforded  relief  against  the  representatives  of  a 
deceased  obligor  in  a  joint  bond  given  for  money  lent  to  both 
the  obligors,  although  such  representatives  were  discharged 
at  law.  The  principle  upon  which  these  cases  manifestly 
proceed  is,  that,  the  money  being  lent  to  both,  the  law  raises 
a  promise  in  both  to  pay,  and  equity  considers  the  security 
of  the  bond  as  being  intended  by  the  parties  to  be  coexten- 
sive with  this  implied  contract  by  both  to  pay  the  debt." 

In  Waters  v.  Riley,  2  Harr.  &  G.  (Md.),  310,  the  Court  of 
Appeals  of  Maryland  say  that  the  rule  is, "  When  the  remedy 
at  law  is  gone,  chancery  will  not  revive  it,  in  the  absence  of 
any  accident,  fraud,  or  mistake ;  to  which  the  case  of  a  bond 
where  all  are  principals  has  been  held  to  be  an  exception, 
each  being  equally  benefited,  and  under  an  equal  moral  obli- 
gation to  pay  the  debt,  independent  of  the  bond,  to  which 
equity  relates  back,  when  the  remedy  on  the  bond  at  law  is 
gone.  But  in  case  of  a  surety  who  is  bound  only  by  the 
bond  itself,  and  is  not  under  the  same  moral  obligation  to 
pay,  equity  will  not  interfere  to  charge  him  beyond  his  legal 
Uability." 

The  Supreme  Court  of  Pennsylvania,  per  C.  J.  Tilghman, 
say,  of  all  the  cases  cited  in  reference  to  this  question,  ^^  So 
far  from  establishing  any  principle  by  which  the  estate  of  the 
deceased  obligor,  a  bare  security,  can  be  charged  in  equity, 
they  rather  prove  that  it  should  be  discharged,  because  in 
none  of  them  has  the  estate  of  the  obligor  who  died  first  been 
charged,  unless  he  might  fairly  be  considered  as  a  principal, 
who  derived  benefit  from  the  money  for  which  the  bond  was 
given,  thus  establishing  a  distinction  between  principal  and 
security."  Weaver  v.  Shryrock,  6  Serg.  &  R.  (Pa.),  266. 
(Equity  principles  were  always  a  part  of  the  law  of  Pennsyl- 
vania, administered  through  common  law  forms.)  Same 
point.  "  The  obligation  between  C.  &  B.  to  the  bank  being 
joint,  it  cannot  be  questioned  but  that  at  law  the  obligation 
at  the  death  of  C.  survived  against  B.,  and  the  estate  of  C. 
became  thereby  discharged  from  all  liability  on  account  of  it. 
Had  C.  derived  any  benefit  or  advantage  by  having  received 
the  money,  or  any  portion  thereof,  the  bank  might  then  have 
had  a  claim  in  equity,  &c.  But  C.  &  B.  appear  to  have 
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derived  no  advautage  whatever  from  the  advancement  of  the 
money  or  creation  of  the  debt,  and  are  therefore  in  equity  as 
mere  sureties;  consequently  the  bank  can  have  no  claim, 
founded  upon  equitable  principles,  against  the  estate  of  C, 
after  his  death,  for  the  payment  of  the  money."  Kennedy  v. 
Carpenter^  2  Whart.,  361,  and  the  cases  therein  *re-  p#q|> 
viewed.  Same  point.  "  A  well-considered  case,"  says  ^ 
C.  J.  Tilghmau,  in  Weaver  v.  Shryrock.  The  decree  of  the 
chancellor,  who  had  granted  relief  to  the  obligee  against  the 
executor  of  the  deceased  obligor,  the  survivor  being  insol- 
vent, was  reversed  in  the  Court  of  Appeals  of  Virginia. 
Harriion  v.  FieWs  UxectUors^  2  Wash.  (Va.),  136. 

Bearing  in  mind  the  distinction  in  case  of  joint  debts  be- 
tween the  principal,  who  had  consideration  and  advantage, 
and  the  estate  of  a  deceased  mere  surety,  who  in  his  lifetime 
had  none,  all  the  cases  (with  a  single  exception)  are  confirm- 
atory of  this  proposition  in  principle.  Story,  Eq.,  §§  162, 
163, 164,  676 ;  Primrose  v.  Bromleyy  1  Atk.,  90 ;  Simpson  v. 
Vaughan,  2  Atk.,  31 ;  Bishop  v.  Church,  2  Ves.,  101,  371 ; 
Devaynes  v.  Noble^  1  Meriv.,  668 ;  Sumner  v.  PoweU,  2  Meriv., 
36. 

See  the  English  cases  to  the  point  all  well  collected  in  Pit- 
man on  Principal  and  Surety,  91  (Law  Lib.,  Am.  ed.,  74). 
The  author  says,  '^  No  case  has  hitherto  occurred  where  equity 
has  varied  the  legal  effect  so  as  to  charge  the  surety." 

An  isolated  case  stands  in  opposition  to  all  the  rest,  and  it 
is  suggested  that  it  was  not  well  considered  at  Circuit.  The 
learned  judge,  in  his  Commentaries,  also  says,  ^^If  one  of  the 
sureties  dies,  the  remedy  at  law  lies  only  against  the  surviv> 
ing  parties;  but  in  equity  it  maybe  enforced  against  the 
representative  of  the  deceased  party,  and  he  may  be  compelled 
to  contribute  to  the  surviving  surety,  who  shall  pay  the  whole 
debt."  United  States  v.  Cvshman,  2  Sumn.,  430,  &c. ;  1  Story, 
Eq.  Jur.,  §§  476, 497. 

The  Supreme  Court  of  Pennsylvania,  in  commentii^  on 
this  passage,  say,  ^^  In  support  of  this,  he  (the  learned  Judge) 
refers  to  Primrose  v.  Bromley.  By  the  term  '  sureties '  here, 
joint  debtors  are  merely  meant,  such  as  had  all  derived  a  ben- 
efit from  the  debt,  and  therefore  were  bound  in  equity,  on 
account  of  the  beneficial  consideration,  while  living,  to  pay 
it ;  it  could  not  have  been  used  for  the  purpose  of  distin- 
guishing mere  sureties  from  those  for  whose  benefit  the  debt 
was  created.  The  authority  will  not  support  any  other  mean- 
ing than  that  now  suggested."  And  so  of  the  authorities 
relied  on  in   United  States  v.  Oushman;  all  were  cases  of 
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principal  debtors.     Kennedy  v.  Carpenter^  2  Whart.  (Pa.), 
864 ;  1  Atk.,  69. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  Court. 

As  the  decision  of  one  of  the  points  raised  in  these  cases 
will  rule  them  both,  it  will  be  unnecessary  to  notice  the 
others. 

The  complainant  seeks  a  remedy  in  equit}'  against  the  as- 
sets of  a  deceased  surety,  in  certain  bonds  given  for  duties. 
^iQ^-|  The  *bonds  were  joint  and  several,  but  a  joint  judg- 
^  ment  had  been  recovered  on  them  against  all  the  obli- 
gors.    The  principal  in  the  bond  survives,  but  is  insolvent. 

The  question  for  our  consideration  will,  therefore,  be, 
whether  a  court  of  equity  will  interfere  to  give  a  remedy 
against  the  personal  assets  of  a  deceased  surety,  when  the 
remedy  at  law  has  been  lost  by  the  election  of  the  obligee  to 
take  a  joint  judgment  on  a  joint  and  several  obligation. 

The  obligation  of  suretyship  arises  only  from  positive  con- 
tract. This  contract  is  construed  strictly  both  at  law  and 
equity,  and  the  liability  of  the  surety  cannot  be  extended  by 
implication  beyond  the  terms  of  his  contract.  If  he  contracts 
jointly  with  his  principal,  it  is  a  legal  consequence  known  to 
all  the  parties,  that  his  personal  estate  will  be  discharged  in 
case  he  should  die  before  his  principal.  Such  being  the  law, 
it  may  be  considered  as  a  part  of  the  written  condition  of 
the  bond.  And  equity  will  not  interfere  to  extend  the  lia- 
bility, as  against  his  estate,  on  the  ground  that  such  discharge 
arises  from  the  mere  technicalities  of  the  law. 

So,  where  a  surety  enters  into  a  joint  and  several  obliga- 
tion with  his  principal,  the  obligee  and  all  the  parties  are 
supposed  to  be  aware  of  the  doctrines  of  law  connected  with 
such  securities,  and  to  incorporate  them  therein,  as  part  of 
the  contract.  The  obligee  knows  that  this  bond  will  entitle 
him  to  either  a  joint  or  several  judgment,  at  his  election ;  he 
knows  also  that  he  cannot  have  both,  that  his  bond  is  extin- 
guished by  his  judgment,  or  merged  in  it,  as  a  security  of  a 
higher  nature,  and  he  knows  that,  if  he  elects  to  take  a  joint 
judgment,  and  neglects  to  have  execution  levied  in  the  life- 
time of  the  surety,  his  personal  estate  will  be  discharged  at 
law. 

Assuming,  as  we  have  a  right  to  do,  that  these  known  and 
established  principles  of  law  form  a  part  of  the  Mrritten  con- 
ditions of  the  bond,  it  is  not  easy  to  perceive  how  a  chancel- 
lor could  interpose  in  the  latter  case,  more  than  in  the  former, 
without  disregarding  the  terms  of  the  contract,  and  extend- 
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ing  the  liability  of  the  surety  beyond  the  letter  and  spirit  of 
his  bond. 

It  is  true  that,  in  cases  of  fraud,  accident,  or  mistake,  equity 
will  relieve  as  well  against  the  surety  as  the  principal.  Thus, 
in  case  of  a  lost  bond,  equity  will  set  it  up  against  a  surety, 
<»r  where  a  bond  has  been  made  joint,  instead  of  joint  and 
several,  by  mistake  of  a  scrivener ;  but  it  will  require  a  very 
clear  and  strong  case  where  a  surety  is  concerned.  (3  Kuss., 
639.)  On  the  contrary,  where  the  parties  are  joint  debtors, 
and  there  is  no  surety  in  the  case,  equity  will  reform  the 
bond,  on  *the  mistake  presumed  from  the  fact  that  p,jQo 
both  are  bound  in  conscience  to  pay,  and  therefore  in-  *- 
tended  to  bind  themselves  severally. 

In  the  present  case,  we  have  no  allegation  of  fraud,  acci- 
dent, or  mistake.  The  bill  assumes  that  the  legal  liability  of 
the  surety  is  gone,  by  coming  into  equity  for  i-elief,  and  it 
shows  affirmatively,  that  the  loss  of  legal  recourse  to  the 
assets  of  the  surety  has  resulted  from  the  voluntary  election 
of  the  obligee  to  extinguish  the  several  remedy  on  his  bond, 
without  any  allegation  of  mistake  or  surprise. 

"  If  the  obligee  of  a  joint  bond  by  two  or  more  agree  with 
one  obligor  to  release  him,  and  do  so,  and  all  the  obligors  are 
thereby  discliarged  at  law,  equity  will  not  afford  relief 
against  the  legal  consequences,  although  the  release  was 
given  under  a  manifest  misapprehension  of  the  legal  eifect 
of  it,  in  relation  to  the  other  obligors."  (^ffunt  v.  Bousman- 
iere^s  Adm.^  1  Pet.,  1.) 

If  equity  would  not  interfere  in  such  a  case  to  revive  the 
legal  obligation,  even  as  against  the  principal  debtor  thus 
unwittingly  released,  it  is  difficult  to  perceive  on  what  prin- 
ciple it  should  interpose  to  revive  an  extinguished  remedy 
against  a  surety  who  is  not  bound  beyond  his  legal  liability, 
and  who  has  been  discharged  therefrom  by  the  voluntary  act 
of  the  obligee,  without  any  allegation  of  surprise  or  misap- 
prehension of  the  law. 

That  equity  will  not  hold  a  surety  liable,  where  he  is  dis- 
charged at  law,  seems  to  be  well  settled  both  in  England 
and  in  this  country,  as  a  reference  to  a  few  of  the  decisions 
on  this  subject  will  fully  show.  In  Wright  v.  Rv^seU  3 
Wils.,  530,  it  is  said,  "that  courts  of  equity  are  favorable  to 
sureties,  and  where  they  are  not  strictly  bound  at  law,  equity 
will  not  bind  them."  And  in  Simpson  v.  Fields  2  Ch.  Cas., 
22,  it  was  held,  "that,  where  a  surety  is  not  bound  at 
law,  he  will  not  be  made  liable  in  equity."  In  the  case  of 
Waters  v.  Riley,  2  Harr.  &  G.  (Md.),  810,  the  Court  of  Ap- 
peals of  Maryland  say,  *'  A  surety  is  bound  only  by  the  bond 
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itself,  and  is  not  under  a  moral  obligation  to  pay;  equity  will 
not  therefore  interfere  to  charge  him  beyond  his  legal  lia- 
bility." The  same  doctrine  is  established  by  the  Court  of 
Appeals  of  Virginia,  in  Harrison  v.  Field's  Ex,^  2  Wash. 
(Va.),  136,  and  by  the  Supreme  C'ourt  of  Pennsylvania,  in 
Weaver  v.  Shryrocky  6  Serg.  &  R.  (Pa.),  206,  and  Kennedy  v. 
Carpenter,  2  Whart.  (Pa.),  361. 

The  only  case  which  asserts  a  contrary  doctrine  is  that  of 
United  States  v.  Cxishman,  2  Sumn.,  426. 

Although,  as  a  Circuit  decision,  it  is  not  binding  in  its  au- 
thority upon  this  court,  yet,  proceeding  from  so  eminent  a 
judge,  it  is  entitled  to  high  respect.     The  case  is  pre- 


« 


J  cisely  parallel  with  the  present  in  all  its  circumstan- 
ces, and  the  positions  there  assumed  have  been  urged  upon 
the  court  in  this  case,  as  sufficient  to  entitle  the  appellant  to 
a  decree  in  his  favor.  The  opinion  of  the  court  in  that  case, 
and  the  argument  of  the  learned  counsel  for  appellant  in 
this,  are  based  on  the  two  following  propositions,  to  neither 
of  which  is  this  court  prepared  to  give  its  assent. 

1st.  ^^  That  when  a  party  enters  into  a  joint  and  several 
obligation,  he  in  effect  agrees  that  he  will  be  liable  to  a  joint 
and  a  several  action  for  the  debt ;  and  if  so,  then  a  joint 
judgment  can  be  no  bar  to  a  several  suit :  that  by  electing  a 
joint  suit,  the  obligee  does  not  waive  his  right  to  maintain  a 
several  suit ;  and  that  a  joint  judgment  is  not  per  se  a  satis- 
faction of  a  joint  and  several  contract." 

2d.  ^^  That  even  if  the  joint  judgment  could  be  treated  at 
law  as  a  merger  of  the  several  obligations,  so  far  from  that 
constituting  a  ground  in  equity  to  refuse  relief  against  the 
assets  of  the  deceased  party,  it  furnishes  a  clear  ground  for 
its  interference ;  for  it  is  against  conscience,  that  a  party  who 
has  severally  agreed  to  pay  the  whole  debt  should,  by  the 
mere  accident  of  his  own  death,  deprive  the  creditor  of  all 
remedy  against  his  assets." 

1st.  The  first  of  these  propositions  proves  too  much  for 
the  case.  For  if  the  surety  is  still  liable  at  law,  the  com- 
plainant has  made  no  case  for  relief  in  equity.  But  the  cases 
cited  in  support  of  it,  viz.  BiggerCs  case,  6  Co.,  44,  and  Lech- 
mere  V.  Fletcher,  1  Grompt.  &  M.,  623,  will  not  sustain  the 
doctrine  stated  in  this  proposition.  They  establish  this  posi- 
tion and  nothing  more,  viz. : — ^^That,  in  case  of  a  joint  bond, 
a  judgment  against  one  joint  contractor  would  be  a  bar  to 
an  action  against  another ;  but  if  two  are  bound  jointly  and 
severally,  and  the  obligee  has  judgment  against  one  of  them, 
he  mOT  yet  sue  the  other."  The  case  of  Sheehy  v.  Mande- 
ville,  6  Cranch,  253,  in  this  court,  although  sometimes  criti- 
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cised  and  doubted  in  other  courts,  goes  no  farther  than  to 
decide,  that,  where  one  partner  is  sued  severally  on  a  joint 
or  partnership  contract,  and  judgment  obtained  against  him, 
it  is  no  bar  to  a  suit  against  the  other,  because  this  contract 
was  not  merged  in  the  judgment,  and  because  the  first  judg- 
ment was  founded  on  a  several,  not  a  joint,  promise. 

But  these  cases  give  no  countenance  to  the  assertion, 
"  that  a  joint  jud^ent  is  not  per  se  a  satisfaction  of  a  joint 
and  several  bond.'  The  law  on  this  subject  is  too  well  set- 
tled to  admit  of  a  doubt,  or  require  the  citation  of  author- 
ities, that,  if  two  *or  more  are  bound  jointly  and  sev-  p»Q^ 
erally,  the  obligee  may  elect  to  sue  them  jointly  or  L 
severally.  But  having  once  made  his  election  and  obtained 
a  joint  judgment,  his  bond  is  merged  in  the  judgment,  quia 
transit  in  rem  judicatam.  It  is  essential  to  the  idea  of  elec- 
tion that  a  party  cannot  have  both.  One  judgment  against 
all  or  each  of  the  obligors  is  a  satisfaction  and  extinguish- 
ment of  the  bond.  It  no  longer  exists  as  a  security,  being 
superseded,  merged,  and  extinguished  in  the  judgment, 
which  is  a  security  of  a  higher  nature.  The  creditor  has  no 
longer  a  remedy,  either  at  law  or  in  equity,  on  his  bond,  but 
only  on  his  judgment.  The  obligor  is  no  longer  bound  by 
the  bond ;  but  by  the  jiulgnient,  it  has  become  the  evidence 
of  his  indebtedness,  and  the  measure  of  his  liability. 

2d.  The  second  proposition  repudiates  the  doctrine  of 
courts  of  equity,  that,  where  a  surety  is  not  bound  at  law,  he 
will  not  be  made  liable  in  equity.  It  does  not  controvert  the 
well  settled  principle,  that,  where  the  bond  is  joint  only,  the 
personal  assets  of  the  surety  will  be  discharged  by  his  death, 
but  asserts  that  his  conscience  is  affected  because  his  bond 
was  originally  both  joint  and  several.  But  if  it  is  not  against 
conscience  that  the  estate  of  a  surety  should  be  released  by 
his  death,  when  his  undertaking  was  originally  joint  only,  it 
is  hard  to  apprehend  how  it  becomes  so,  when  the  obligee, 
having  a  choice  of  both  securities,  elects  to  hold  the  security 
bound  jointly,  and  not  severally. 

If  a  surety  is  under  no  moral  obligation  to  pay,  where  he 
is  not  legally  bound  by  his  contract,  his  conscience  cannot  be 
reached,  when  the  law  discharges  him  from  his  obligation. 
The  law,  as  we  have  before  stated,  makes  a  part  of  every  con- 
tract; and  in  case  of  a  joint  and  several  bond,  the  contract  of 
the  parties  is,  that  the  estate  of  the  surety  shall  be  discharged 
by  lus  death,  if  the  obligee  elect  to  hold  him  jointly,  and  not 
severally,  liable.  So  that,  in  the  present  case,  it  is  the  obligee 
who  is  acting  against  conscience,  because  he  seeks  to  hold  the 
surety  liable,  contrary  to  their  contract. 
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"  No  case  can  be  found  in  the  books,"  says  a  learned  author, 
(Pitm.  Pr.  &  S.,  p  92,  w.,)  "  where  equity  has  varied  the  ^^ff^l 
effect  to  the  instrument  so  as  to  charge  the  surety."  To 
give  a  remedy  against  the  estate  of  a  surety  after  it  is  difr 
charged  at  law,  and  by  the  election  of  the  obligee,  would  be 
varying  the  legal  effect  of  his  contract  in  a  most  material 
point. 

The  cases  cited  in  support  of  the  second  proposition  will 
be  found  on  examination  to  have  no  bearing  on  the  point  now 
under  consideration.  They  are  too  numerous  to  be  severally 
inqr-,  *noticed.  They  may  all  be  found  collected  in  1  Story, 
J  Eq.,  §  162,  in  note,  commencing  with  Simpson  v. 
Vaughan^  1  Atk.,  81,  and  ending  with  Thorpe  v.  Jackson^  2 
Younge  &  Coll.,  562,  and  Wilkinson  v.  Henderson^  1  Myl.  & 
K.,  582.  They  chiefly  refer  to  cases  of  partnership,  and  other 
joint  debtors  whose  liability  at  law  is  joint  only,  but  equity 
administers  relief  as  against  the  estate  of  the  deceased  part- 
ner or  joint  debtor  on  account  of  the  moral  obligation  of  each 
to  pay  the  debt,  and  because  they  have  received  a  benefit 
from  the  transaction.  The  doctrine  of  these  cases  is  clearly 
stated  by  Sir  William  Grant  in  the  case  of  Sumner  v.  Powell^ 
2  Meriv.,  85.  "  Where,"  says  he,  "  the  obligation  exists  only 
in  virtue  of  the  covenant,  its  extent  can  be  measured  only  by 
the  words  in  which  it  is  conceived.  A  partnership  debt  has 
been  treated  in  equity  as  the  several  debt  of  each  partner, 
though  at  law  it  is  only  the  joint  debt  of  all.  But  there  all 
the  partners  have  had  a  benefit  from  the  money  advanced  or 
the  credit  given,  and  the  obligation  of  all  to  pay  exists  inde- 
pendently of  any  instrument  by  which  the  debt  may  have 
been  secured ;  so,  where  a  joint  bond  has  been  in  equity  con- 
sidered as  several,  there  has  been  a  credit  given  to  the  differ- 
ent persons  who  have  entered  into  the  obligation.  It  is  not 
the  bond  that  first  created  the  liability." 

"  It  is  for  this  reason,"  says  Mr.  Justice  Story  (Eq.  Jur., 
§  164),  "that  equity  will  not  reform  a  joint  bond  against  a 
mere  surety  so  as  to  make  it  several  against  him,  on  the 
presumption  of  a  mistake  from  the  nature  of  the  transac- 
tion." 

When  an  obligee  takes  a  joint  and  several  bond,  he  has 
nothing  to  ask  of  equity ;  his  remedy  is  wholly  at  law.  If 
he  elects  to  take  a  joint  judgment,  he  voluntarily  repudiates 
the  several  contract,  and  is  certainly  in  no  better  situation 
than  if  he  had  originally  taken  a  joint  security  only ;  equity 
gives  relief,  not  on  the  bond,  for  that  is  complete  at  law,  but 
on  the  moral  obligation  antecedent  to  the  bond,  when  the 
creditor  could  have  had  no  remedy  at  law. 
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An  obligee  who  has  a  joint  and  several  bond,  and  elects  to 
treat  it  as  joint,  may  sometimes  act  unwisely  in  so  doing,  but 
his  want  of  ])rudence  is  no  sufficient  ])leafor  the  interposition 
of  a  chancellor.  Nor  can  tlie  conscience  of  a  mere  security 
be  aflfected,  who,  having  tendered  to  the  obligee  his  choice  of 
holding  him  jointly  or  severally  liable,  has  been  released  at 
law  by  the  exercise  of  such  election. 

The  decree  of  the  Circuit  Court  is,  therefore,  affirmed. 

♦Mr.  Justice  McLEAN  and  Mr.  Justice  WOOD-  p^^^ 
BURY  dissented.  L  ^ 

Mr.  Justice  WOODBURY. 

The  leading  question  in  this  case  is,  whether,  after  the  re- 
covery of  a  Joint  judgment  on  a  joint  and  several  bond,  and 
the  death  of  one  of  the  obligors  happening,  who  was  a  suretj', 
a  court  of  equity  will  sustain  a  remedy  against  his  property 
in  the  hands  of  his  executor. 

The  safety  of  the  government,  having  such  numerous  sure- 
ties on  official  bonds,  depends  so  much  on  their  liability  in  all 
proper  cases,  that  the  technical  discharge  of  them  on  objec- 
tions not  reaching  the  merits  is  a  great  and  growing  evil. 
The  public,  too,  in  the  individual  dealings  of  many  on  the 
strength  of  the  security  furnished  by  othera  than  the  princi- 
pal debtor,  have  a  deep  interest  in  preventing  their  discharge 
without  a  full  satisfaction  of  the  debt. 

I  must  be  excused,  then,  for  stating  some  of  the  reasons 
and  authorities  why  it  is  not  in  my  power  to  concur  in  the 
judgment  just  pronounced,  dischfirging  the  executor  of  jbhe 
surety  to  the  government,  without  making  any  payment 
whatever  of  the  debt.  It  is  conceded  by  me,  that,  in  case  of 
a  debt  entirely  joint,  if  one  of  the  obligore  die,  it  is  a  rule  in 
a  court  of  law,  that  *'  his  executor  is  totally  discharged,  and 
the  survivor  or  survivors  only  chargeable."  2  How.,  78 ;  2 
Sumn.,  368 ;  Bac.  Abr.,  Obligations^  D.  3 ;  Urmn  v.  DvndaSy 
4  How.,  78 ;  2  Whart.  (Pa.),  361,  in  Kennedy  v.  Carpenter^ 
and  cases  cited  there;  2  Harr.  &  G.  (Md.),  313;  Rogers  v. 
Danvers^  1  Mod.,  165 ;  1  Freem.,  127.  This,  however,  is  the 
rule  at  law,  and  is  not,  in  all  cases,  the  same  in  equity.  Even 
at  law,  the  objection  is  purely  technical,  and  arises  only  on 
account  of  the  want  of  a  remedy  there  against  the  estate  of 
the  deceased,  and  not  because  the  debt  itself  has  been  satis- 
fied; and  so  strong  is  the  justice  of  still  enforcing  it  at  law 
without  a  resort  to  equity,  that  the  statutes  of  many  States 
have  expressly  made  provision  for  (collecting  a  debt  against  the 
estate  of  all  joint  debtors  when  it  has  never  yet  been  paid  by 
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either.  See  United  States  v.  Cuahman^  2  Sumn.,  312,  and  2 
Gill  &  J.  (Md.),  816.  But  in  time,  without  any  statute, 
courts  of  chancery  gave  relief  in  this  class  of  joint  contracts 
by  allowing  a  remedy  in  certain  instances ;  and  though  this 
was  at  first  refused  (2  Bro.  Ch.,  276),  and  was  granted  at  last 
with  some  hesitancy,  it  has  become  the  ordinary  practice  to 
allow  it,  when  the  original  indebtedness  or  liability,  though 
now  in  form  joint,  was  on  any  account,  or  in  any  just  view, 
general  no  less  than  joint. 

*<)71  *Indeed,  without  relying  on  this  distinction,  the 
J  Lord  Chancellor  in  Primrose  v.  Bromley^  1  Atk.,  90, 
states  a  case  where  he  decreed  such  relief,  to  a  certain  extent, 
on  a  joint  bond  against  the  estate  of  the  deceased.  He  ob- 
serves,— "  There  was  a  case  which  I  determined  in  this  court, 
where  there  were  two  persons  jointly  bound  in  a  bond,  one 
of  the  obligors  died ;  and  to  be  sure,  at  law,  it  might  have 
been  put  in  suit  against  the  survivor,  but  as  I  thought  it 
extremely  hard,  I  decreed  the  representative  of  the  co-obli- 
gor should  be  charged  joart  va^su  with  the  surviving  obligor 
in  the  payment  of  the  bond. 

But  it  seems  uniform  to  grant  such  relief  by  a  new  remedy 
in  chancery  against  the  estate  of  the  deceased,  whenever,  as 
here,  the  original  contract  was  several  as  well  as  joint.  Tow- 
ers V.  Moor^  2  Vern.,  99  ;  1  Pet.,  16,  and  cases  fost ;  Rogers 
V.  Danvers,  1  Mod.,  165 ;  Burr.,  1190 ;  W.  on  Ex.,  809,  811 ; 

1  Freem.,  127.  I  doubt  whether  a  single  case  to  the  contrary 
exists  in  either  the  American  or  the  English  books. 

One  ground  of  relief,  where  the  original  contract  was  seve- 
ral no  less  than  joint,  is  the  admission  in  the  undertaking, 
that  each  signer  and  his  estate  should  be  separately  liable  for 
the  whole  to  the  obligee,  so  far  as  regards  him,  and  hence 
raising  in  equity  a  liability  to  do  this  separately  by  his  prop- 
erty after  death,  because  the  difficulty  in  any  remedy  to 
enforce  it  at  law  is  merely  technical,  and  the  equity  or  con- 
science in  paying  an  unsatisfied  promise  and  debt  stands  still 
unimpaired.     See  further  cases.     United  States  v.  Cushman^ 

2  Sumn.,  427 ;  1  Meriv.,  563 ;  Sumner  v.  Powell^  2  Meriv., 
30 ;  Devaynes  v.  Nohle^  2  Russ.  &  M.,  606.  The  chief  difficulty 
in  this  class  of  cases  is  to  settle  whether  the  contract  was 
several  as  well  as  joint.  It  is  the  language  of  the  contract, 
when  several,  which  is  the  most  decisive  test  as  to  its  seve- 
ralty. Sir  Wm.  Grant  says,  "  When  the  obligation  exists 
only  by  virtue  of  the  covenant,  its  extent  can  be  measured 
only  by  the  words  in  which  it  is  conceived."  2  Meriv.,  86. 
A  similar  reliance  on  the  words  used  being  joint  only,  and 
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not  several,  appears  in  Harrison  v.  Fields  2  Wash.   (Va.), 
141. 

The  court  observes,  too,  in  Sumner  v.  Powell^  1  Turn.  & 
Russ.,  425,  ^*  There  can  be  no  doubt  in  the  world,  that,  if  this 
covenant  had  been  a  joint  and  several  covenant,  it  would  have 
done,  and  therefore  any  evil  which  might  otherwise  arise  out 
of  the  case  may  be  avoided  by  the  addition  of  a  single  word." 
In  Towers  v.  moor^  2  Vern.,  99,  it  is  said,  "  Where  two  are 
jointly  bound,  and  one  dies,  you  must  sue  the  survivor,  and 
*cannot  maintain  an  action  against  the  executor  or  r*qQ 
administrator  of  him  that  is  dead  ;  but  if  bound  jointly  ■- 
and  severally,  it  is  otherwise." 

So  in  Lecnmere  v.  Fletcher^  1  Crompt.  &  M.,  629,  there  had 
been  a  contract  wholly  joint,  and  a  judgment  on  it  jointly; 
but  one  of  the  promisors  made  also  a  several  agreement  to 
pay  the  amount,  not  as  a  substitute,  but  as  an  additional 
undertaking;  and  a  remedy  in  equity  against  the  repre- 
sentative 01  this  last  promisor  was  sustainea  on  that  separate 
agreement. 

But  without  pursuing  this  point  further,  it  is  placed  beyond 
doubt,  by  the  numerous  cases  hereafter  cited,  that  courts  of 
equity  will  give  relief,  thougli  the  contract  produced  is  on  its 
face  joint,  if  it  be  proved  that  it  was  originally  agreed  to  be 
joint  and  several,  and  by  mistake  or  ignorance  was  written 
joint  alone.  It  becomes  necessary,  then,  to  consider  next  the 
only  pretence  urged  for  taking  this  case  out  of  the  general 
rule,  namely,  that  a  joint  judgment  had  been  subsequently 
recovered  here  against  all  the  obligors,  and  that  the  deceased 
was  a  surety. 

1st.  It  has  been  much  pressed  here  that  the  remedy  in  this 
case  is  now  at  law  only  on  the  joint  judgment,  and  hence 
should  not  be  enforced  severally  in  equity.  But  it  is  con- 
ceded that  the  original  liability  was  joint  and  several ;  and  it 
is  laid  down  in  some  books,  that  a  several  action  at  law  could 
probably  have  been  sustained  here  on  the  original  demand, 
after  the  joint  judgment. 

It  has  been  adjudged  by  this  court,  that  on  a  joint  and  sev- 
eral promissory  note  an  action  and  judgment  against  the 
simers  severally  are  no  bar  to  a  joint  action  against  them. 
Sheehy  y,  Mandeville^  6  Cranch,  253;  6  Co.,  44;  13  Mass., 
148.  And  though  a  joint  suit  on  a  joint  and  several  promise 
is  a  bar  to  another  joint  action  on  it  (^Higffens*s  case,  6  Co.,  45 ; 
Oilman  v.  Bives,  10  Pet.,  298),  it  is  thought  by  Judge  Story, 
after  much  deliberation  and  research,  to  be  no  bar  to  a  several 
suit  and  judgment  afterwards  on  the  original  joint  and  several 
promise.     United  States  v.  Cushman^  2  Sumn.,  812,  semb.,  and 
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427 ;  1  Story,  Eq.  Jur.,  §  164  and  note,  and  §  676 ;  7  Serg. 
&  R.  (Pa.),  355 ;  Lechmere  v.  Fletcher^  1  Crompt.  &  M.,  623. 
Sed  cited  contra,  13  Serg.  &  R.  (Pa.),  288 ;  2  Watts  (Pa.), 
204;  7  Serg.  &  R.  (Pa.),  280;  9  Watts  &  S.  (Pa.),  88; 
United  States  v.  Thompson,  1  Gilp.,  622  ;  1  Pet.,  16 ;  2  Wash. 
(Va.),  136. 

On  an  examination  of  the  opposing  cases  which  have  been 
*QQ1  cited,  it  will  be  seen  that  the  weight  of  authority  is 
-I  *again8t  the  technical  merger  or  bar  set  up  here  by 
the  joint  judgment. 

The  case  cited  from  Gilpin  against  this  is  one  at  law ;  and 
the  point  in  controversy  was  merely  the  validity  of  a  release 
to  one  co-obligor,  after  a  judgment  against  another,  to  dis- 
charge the  latter  also. 

The  case  of  Williams  et  al.  v.  McFall,  2  Serg.  &  R.  (Pa.), 
280-282,  is  only  sustaining  a  judgment  separately  against  one 
co-obligor,  who  confessed  it. 

The  case  in  1  Pet.,  16,  merely  held  one  obligee  to  abide  by 
the  selection  he  had  made  of  one  kind  of  security  over  an- 
other^  given  by  a  single  obligor. 

The  ease  in  2  Wash.  ( Va.),  136,  was  one  of  a  joint  contract 
originally,  no  less  than  afterwards. 

The  case  of  Reed  v.  Garvin' %  Executors,  7  Serg.  &  R.  (Pa.), 
854,  held,  to  be  sure,  that  one  joint  judgment  was  a  bar  to 
another  at  law  against  the  executors  of  one  of  the  obligoi*s 
deceased.  Yet,  at  the  same  time,  it  maintained  that  a  remedy 
existed  against  the  real  property,  if  not  the  personal,  of  the 
deceased,  and  at  law,  in  Pennsylvania,  wherever  it  existed  in 
England  in  chancery  (pp.  356, 357,  365).  Duncan,  J.,  at  this 
last  page,  says,  what  strongly  applies  here,  though  after  a 
joint  judgment  on  the  bond  against  all  the  obligors, — "That 
in  some  way  the  defendants,  the  executors  of  the  deceased 
obligor,  should  be  reached,  or  the  lands  of  the  testator, 
which  are  assets  in  his  hands,"  and  charged  with  the  pay- 
ment of  judgment  debts,  "  we  all  agree,  though  we  differ  in 
the  mode." 

_  % 

The  case  of  Downey  v.  The  Farmers  and  Mechanics'  Bank, 
13  Serg.  &  R.  (Pa.),  288,  is  the  only  case  cited  which  holds 
that  after  an  action  at  law  against  two  co-obligors,  though 
judgment  be  obtained  only  against  one,  another  suit  sepa- 
rately will  not  lie  against  the  other.  But  this  was  deemed 
by  the  court  as  illiberjil  and  technical  in  principle,  and  applied 
only  to  another  proceeding  at  law  against  one. 

There  is  another  case — Ex  parte  Rowlandson,  3  P.  Wms., 
406 — which  has  not  been  cited,  but  holds,  jis  a  collateral  point 
or  illustration,  that  a  suit  against  all  obligors  instituted  on  a 
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joint  and  several  contract  at  law  may,  while  pending,  be 
pleaded  in  abatement  to  a  several  suit  on  the  same  contract, 
and  vice  versd.  No  decided  case  of  this  kind  is  cited,  how- 
ever, and  this  is  not  in  all  respects  in  point. 

Nor  is  it  in  point  that  a  joint  judgment  against  two,  appar- 
ently on  a  promise  wholly  joint,  is  a  bar  to  a  subsequent  action 
at  law  against  one  of  them,  without  averring  the  death  or 
discharge  of  the  other  (see  Qilman  v.  Rive%^  10  Pet.,  298), 
because  the  present  promise  was  not  joint  alone. 

*In  no  mstance  in  this  class  of  cases  has  it  ever  been  r«i  aa 
held  necessary,  in  order  to  sustain  this  proceeding  in  ^ 
equity,  that  a  judgment  on  the  original  indebtedness  should 
be  severally  recovered  first.  See  po9L  1  Meriv.,  689.  Or 
that,  if  joint,  it  should  be  still  open  to  a  several  remedy  at 
law. 

Thus  stands  this  point  on  the  precedents.  It  will  be  ap- 
parent, therefore,  that  when  this  is  a  mere  technical  objection 
as  to  a  remedy,  and  not  any  defence  against  the  debt  as  still 
due,  and  is  a  very  doubtful  one  at  law  on  the  present  facts,  it 
ought  not  to  prevail  a  moment  in  a  court  of  equity. 

It  is  not  to  be  overlooked  that  our  present  inquiries  are 
not  at  law,  but  wholly  in  equity,  and  are  to  be  governed  by 
equitable,  and  not  strict  legal  or  technical  considerations.  If, 
then,  the  joint  judgment  had  been  more  clearly  a  technical 
merger  of  the  joint  and  several  debt  here,  and  no  several 
action  would  afterwards  lie  at  law  on  the  note,  would  it  not 
be  just  and  right  on  principle  to  grant  this  separate  aid  in 
chancery  ?  So  strong  is  this  principle,  we  have  already  seen, 
that  sometimes  it  is  provided  by  express  legislation  that  at 
law  a  suit  may  still  be  prosecuted  against  the  surviving  debtor 
and  the  executor  of  the  deceased  debtor  together  on  a  joint 
obligation,  or,  if  existing  in  a  judgment,  be  enforced  against 
the  property  of  either.  (See  Sumner,  and  Harris  &  Gill, 
before  cited.)  The  justice  of  such  a  remedy,  the  debt  against 
both  being  conceded  still  to  exist  unpaid,  seems  to  be  so  ap- 
parent, as  to  commend  its  sanction  and  success  in  a  court  of 
equity  without  the  aid  of  any  statutory  provision.  1  Story, 
Eq.  Jur.,  §  164. 

One  reason  why  the  assets  in  the  hands  of  the  executor 
are  charged  in  any  of  these  cases  is,  that  he  is  a  trustee  for 
all  which  can  equitivbly  be  charged  on  them.  2  Williams  on 
Executors,  1584.  But  was  not  the  estate  of  the  deceased 
charged  equitably  with  a  joint  judgment  against  him  on  a 
joint  and  several  promise,  hs  fully  as  by  that  promise  without 
any  judgment? 

One  prominent  rea8<»n   assigned  against  this  relief  here, 
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under  all  the  circumstances  of  the  case,  has  been,  that,  by  the 
joint  judgment,  there  has  been  a  release  or  quasi  release  of 
each  obligor.  But  this  cannot  mean  a  release  of  the  debt,  or 
the  joint  judgment  itself  could  not  be  enforced  at  all  in  any 
way,  nor  against  either.  So  far  from  the  debt  itself  being 
released,  it  is  fixed  and  proved  by  a  solemn  record.  Not- 
withstanding, too,  the  subsequent  death  of  one,  the  debt  still 
stands.  He  has  never  paid  it,  and  his  property,  in  every  con- 
scientious view,  should  also  stand  as  liable  as  ever  to  diecharge 
it,  the  obstacle  at  law  reaching  merely  the  remedy. 

The  obligation  on  the  estate  to  pay  inforo  canscientice  being 
*10n  *s^^^"g  *^  ever,  the  moral  duty  on  the  representative 
J  of  the  deceased  is  still  imperative,  and  is  more  to  be 
weighed  and  enforced  in  chancery  than  elsewhere,  that  being 
the  tribunal  peculiarly  designed  to  relieve  against  much  of 
the  strictness  and  technicality  prevailing  elsewhere. 

It  has  been  urged,  further,  that,  if  the  liability  is  enforced 
here  in  chancery,  it  will  be )  without  any  equity  existing  be- 
tween the  obligors.  But  that  is  not  the  question;  it  is, 
whether  there  was  not  an  equity  between  the  obligors  and 
the  obligee, — one  growing  out  of  an  absolute  promise,  an 
ample  consideration  both  implied  and  hereafter  shown,  and 
in  this  case  a  judgment  recovered.  An  executor  is  charged 
sometimes  where  a  judgment  has  been  recovered  against  the 
deceased,  when  he  would  not  be  if  there  had  been  no  such 
judgment,  as  the  cause  of  action  at  times  does  not  survive. 
Whiteacrea  v.  Onnley^  Dyer,  322,  a ;  2  Wms.  on  Exrs.,  1366. 

Again,  it  is  urged  that,  the  joint  judgment  being  a  merger 
of  the  joint  and  several  contract,  and  a  several  remedy  at  law 
afterwards  not  allowed,  there  is  no  ground  in  equity,  because 
none  at  law  exists  to  charge  the  several  estate  of  one  de- 
ceased. But  this  proves  too  much.  The  principle  in  all 
these  cases  is  not  to  discharge  one  in  equity,  if  not  liable 
to  a  suit  severally  at  law,  but  almost  the  reverse ;  because 
in  all  cases,  except  where  the  contract  on  its  face  and  in 
terms  was  several,  no  several  suit  at  law  can  be  maintained. 
But  still  a  proceeding  is  frequently  sustained  in  equity,  and 
the  circumstance  of  there  being  no  relief  at  law  is  one  reason 
for  rather  than  against  it.  Thus  it  is  with  a  partnership 
debt,  a  common  joint  debt  on  a  joint  loan  and  bond,  and  a 
joint  contract  or  bond  not  reformed,  but  which  should  have 
been  written  several.  In  none  of  these  could  a  several  suit 
at  law  lie  when  the  co-obligor  died,  and  yet  in  all  a  court  of 
chancery  will  relieve.  Those  in  each  class  have  been  or  will 
hereafter  be  explained,  and  need  not  be  repeated. 

Again,  on  equitable  grounds,  it  seems  obvious  that  after  a 
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i'oint  judgment  against  joint  and  several  obligors,  which 
>inds  still  the  person  and  property  of  either  as  much  as  if 
the  judgment  had  been  several,  the  property  of  each  should 
continue  liable  as  much  as  if  the  contract  had  been  never 
sued,  or  had  been  sued  severally.  And  a  fortiori  should  this 
be  the  case  in  equity,  where  judgments  form  a  lien  on  the 
property  of  all  the  respondents,  and  a  joint  judgment,  as 
here,  bound  the  estate  of  the  deceased  co-obligor.  I  am  not 
aware  of  any  case  like  this,  even  if  it  had  been  entirely  joint 
in  form,  that  equity  would  not  pursue  such  a  lien  against 
all. 

*Again,  supposing  that  a  several  action  would  not  r*-i  ao 
lie  here  on  the  bond  against  one  co-obligor  after  a  ^ 
joint  judgment,  though  the  promise  was  joint  and  several, 
rather  than  joint  or  several,  or  joint  alone,  it  is  far  from  deci- 
sive against  this  applicaton  in  equity.  There  the  court  often 
looks  to  the  circumstance  whether  the  original  contract  of 
indebtedness  was  joint  alone,  or  joint  and  several,  and  if  the 
latter  will  aid  a  recoveiy. 

So  paramount  is  this  test,  that  where  the  written  contract 
reads  joint  only,  equity  will  on  request  reform  it,  if  it  was 
originally  agreed  to  be  several,  and  by  mistiike  or  fraud  was 
not  so  written  ;  and  after  reforming  it,  chancery  will  enforce 
it  against  the  estate  of  one  co-obligor  deceased,  as  it  was  sup- 
posed to  stand  originally.     1  Story,  Eq.  Jur.,  §  1G4. 

Other  cases  seem  to  imply  that  an  original  indebtedness, 
though  the  bond  be  only  joint,  and  no  evidence  offered  of 
an  agreement  that  it  sliouUl  be  several  also,  will  be  regarded 
as  several,  and  enforced  accordingly,  if  it  was  for  an  ordinaiy 
loan,  where  all  are  partners  or  wliere  all  were  benefited. 
See  jt?o«f;  1  Story,  Eq.  Jur,  §§  162,  67G;  2  Russ.,  19G ;  2 
Meriv.,  36. 

A  fortiori  will  relief,  then,  be  proper,  if  it  was,  as  here, 
originally  written  several,  or  even  if  it  was  agreed  to  be  so.  2 
Ves.  Sr.,  101, 10(5 ;  Erjiarte  Symonds,  1  Cox,  CUi.,  200.  Indeed, 
the  justice  of  this  has  seemed  so  strong,  that  some  legisla- 
tures, as  in  Maryland,  have  gone  so  far  as  expressly  to  enact 
that  the  same  remedies  shall  be  sustained  on  joint  bonds 
against  estates  of  one  deceased,  as  on  those  joint  and  several. 
See  Act  of  1811,  ch.  161,  in  2  Gill  &  J.  (Md.),  316 ;  7  Harr. 
&  J.  (Md.),  466. 

That  I  am  right  as  to  the  practice  in  equity  to  look  to  the 
original  contract,  and  not  merely  the  face  of  the  present  debt, 
may  be  seen  in  the  cases  of  partners  and  of  ordinary  joint 
contracts,  where  it  is  allowed  to  be  proved  that  originally,,  in 
their  essence,  though  not  in  form,  they  were  several  no  lesft 
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than  joint,  and  after  that  to  grant  relief.  See  the  illustration 
in  Hunt  v.  Housmaniere's  Adm.y  1  Pet.,  16,  and  cases  here- 
after cited. 

It  is  a  peculiar  excellence  in  chancery,  on  many  occasions, 
that  it  goes  behind  writings,  and  even  sealed  instruments  and 
judgments,  to  ascertain  how  the  original  transaction  stood, 
and  what  were  its  true  obligations,  in  order  to  enforce  them. 
The  joint  judgment  here  did  not  create  the  original  liability 
to  pay,  and  hence  equity  can  as  properly  go  back  of  it  to  see 
what  the  original  liability  was,  and  if  several  no  less  than 
joint ;  as  it  goes  back  of  a  joint  bond  when  "  it  was  not  the 
♦lAQT  bond  *which  first  created  the  liability  to  pay."  2 
^""^J  Wms.  on  Exrs.,  1370. 

However,  then,  it  may  be  at  law  as  to  the  several  liability 
of  a  joint  and  several  contractor,  after  a  joint  judgment  has 
been  recovered,  it  seems  that  the  principle  and  precedents  in 
equity  do  not  rest  on  that,  but  hold  the  estate  of  one  after 
his  death  responsible,  if  the  original  obligation  was  several  as 
well  as  joint.  Here  the  promise  and  duties  were  at  first  not 
only  several,  and  have  never  been  satisfied,  and,  except  tech- 
nically at  law  in  respect  to  the  remedy,  have  never  been 
extinguished ;  but  to  the  original  equities  have  been  super- 
added a  lien  on  his  estate,  by  the  joint  judgment  recovered 
before  his  death,  and  which  it  is  equitable  to  have  enforced 
after  his  death,  on  this  no  less  than  several  other  occasions. 

There  are  two  classes  of  cases  which  go  to  sustain  further 
this  view,  where  the  contract  is  on  its  face  joint,  and  not  in 
form  several  as  well  as  joint,  and  is  not  proved  to  have  been 
originally  agreed  to  be  written  several  as  well  as  joint ;  and 
yet  where  relief  can  be  had,  looking  to  the  original  severalty 
of  the  transaction,  rather  than  to  the  mere  technical  law  on 
it  as  now  standing.  One  is  where  the  obligors  acted  as 
partners  in  business,  and  there,  though  the  promise  is  in  form 
only  joint,  a  court  of  equity  will  charge  the  estate  of  the 
deceased  partner  in  a  bill  against  the  executor  or  adminis- 
trator. 1  Story,  Eq.  Jur.,  §§  676,  163;  Thomas's  case,  3 
Ves.,  399 ;  1  Meriv.,  539 ;  Devaynes  v.  Noble^  2  Russ.  &  M., 
495,  506;  Bishop  v.  Church,  2  Ves.  Sr.,  101,  371.  This  is 
also  said  to  proceed  on  general  principles  of  equity  rather 
than  on  the  lex  mercatoria,  1  Meriv.,  539,  562 ;  2  Younge  & 
Col.,  562.  It  goes  back  for  a  test  to  the  original  consideration 
and  relation  of  the  parties.  So  fully,  however,  even  there, 
is  the  relief  granted  on  the  ground  or  theory  of  a  several  obli- 
gation or  duty  originally,  though  not  so  expressed  in  the 
writing,  that  the  Master  of  the  Rolls  declares,  in  Henderson  v. 
WJIkmson  (1  Myl.  <&  K.,  588),— "All  the  authorities  eatab- 
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Imh,  that,  in  the  consideratiou  of  a  court  of  equity,  a  partner- 
ship debt  as  several  as  well  as  joint." 

The  other  class  is,  that  iu  a  joint  loan  or  other  transaction, 
if  the  obligation  taken  be  in  terms  joint  only,  and  not  agi'eed 
in  the  writing  or  otherwise  to  be  several,  equity  will  still 
enforce  it  in  many  cases  against  the  estate  of  either  alone.  2 
Meriv.,  37 ;  Thompson  v.  Jackson,  2  Younge  &  Col.,  653 ; 
Cowell  V.  SikeSy  2  Russ.,  196 ;  Ux  parte  Kendall,  17  Ves.,  626, 
n. ;  Waters  v.  Biley,  2  Har.  &  G.  (Md.),  310-313 ;  6  Serg.  & 
R.  (Pa.),  226 ;  Primrose  v.  Bromley,  1  Atk.,  89 ;  Kennedy  v. 
Carpenter,  2  *Whart.  (Pa.),  364,  365;  1  Myl.  &  K.,  p^.^. 
682;  Simpson  v.  Vaughan,  2  Atk.,  32;  Bishop  v.  L 
Church,  2  Ves.  Sr.,  101.  Here,  also,  the  idea  of  a  several 
obligation  originally  is  still  looked  to,  and  is  sought  outside 
of  or  behind  the  joint  instrument,  by  examining  the  transac- 
tion as  it  took  place  at  first. 

Some  rest  the  remedy  here  on  the  presumed  receipt  origi- 
nally by  each  of  a  part  of  the  loan  or  benefit ;  and  others  on 
the  legal  presumption,  not  the  proved  fact,  that  the  contract 
itself  was  by  mistake  originally  not  written  several  as  well 
iis  joint,  and  thus  reforming  it  and  deciding  on  it  as  if 
refomed  and  made  several.  See  cases  before  cit^d,  and  Hunt 
V.  Bousmaniere's  Adm.,  1  Pet.,  16.  And  othei-s  put  it  on  the 
probable  legal  intent,  that  all  should  be  severally  held  respon- 
sible. 6  Serg.  &  R.  (Pa.),  261 ;  9  Ves.,  118.  And  this 
intent  is  the  presumption  in  all  mercantile  transactions, — 
more  obviously  from  usage  there, — but  is  not  confined  to 
them.  1  Russ.,  191;  2  Younge  &  Col.,  662;  Bawstone  v. 
Parr,  8  Russ.,  427 ;  Kx  parte  Kendall,  17  Ves.,  628,  w.  So 
strong  is  this  equitv  regarded  against  the  estate  of  one 
deceased,  in  either  oi  these  classes,  that  chancery  will  allow 
it  to  be  pursued  witliout  a  resort  first  to  the  survivor.  Wil- 
kinson V.  Henderson,  1  Myl.  &  K.,  688;  SleecKs  case,  1 
Meriv.,  639,  and  3  Meriv.,  593. 

The  reliance  just  referred  to,  on  legal  presumptions  and 
probable  intents  originally,  in  order  to  find  an  original  sever- 
alty in  the  case  to  help  furnish  or  justify  a  remedy  in  equity, 
discloses  another  and  the  last  ground  I  shall  consider  in  favor 
of  such  a  remedy  here.     It  is  this. 

If  such  presumptions  will  be  made  in  point  of  law,  as  to 
the  intent,  and  an  error  in  the  writing,  so  as  to  raise  a  several 
engagement  originally,  to  charge  the  estate  of  one  deceased, 
the  reason  for  them  here  is  much  stronger,  as  here  the  ori*^- 
nal  contract  was  expressed  nn  ite  face  to  be  several.  We  are 
not  compelled  to  resort  to  niere  constructions  and  inferences 
to  show  it  to  be  several.     And  if  equity  will  in  these  cases 
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overcome  the  technical  objection  at  law  which  prevents  a  pro- 
ceeding there  against  the  estate  of  one  deceased  obligor,  when 
the  contract  is  on  its  face  joint,  so  may  it  equally  well  over- 
come the  technical  objection  at  law,  when  the  judgment  is  on 
its  face  joint. 

Indeed,  as  before  suggested,  the  equities  in  favor  of  this 
redress  in  all  cases  of  joint  contracts,  and  independent  of 
statutory  provision,  are  nearly  as  strong  as  in  those  joint  and 
several, — and  quite  as  strong  in  case  of  joint  judgments,  as 
these  last  generally  constitute  an  actual  lien  on  the  estate  of 
each  obligor. 

*10^1  *2d.  No  ground  remains  for  claiming  an  exemption 
J  of  the  estate  of  Archer  from  this  liabilit}'  in  equity, 
unless  it  be  that  he  was  a  s^irety  in  the  bond.  But  if  a  surety 
promise  severally  as  well  as  jointly,  he  seems  as  liable  in 
equity  on  account  of  that  written  and  express  promise  as  a 
principal  would  be.  And  it  is  on  that  several  promise  he  is 
here  chargeable  in  the  first  instance. 

If  it  was  necessary  to  show  some  original  consideration, 
in  connection  with  the  surety  in  such  matters,  the  signers  of 
a  joint  and  several  bond  are  as  to  the  obligee  usually  to  be 
regarded  as  all  principals.  2  Sumn.,  427  ;  6  Johns.  (N.  Y.) 
Ch.,  309 ;  Boddam'a  case,  9  Ves.,  465 ;  1  Story,  Eq.,  §  496. 

It  has  been  adjudged  by  this  court,  that  the  consideration 
to  charge  the  principal  is  good  to  charge  the  surety.  Thus,  in 
The  United  States  v.  Linn  et  aL,  15  Pet.,  290,  it  is  said, — "If 
Linn  received  a  sufficient  consideration  to  uphold  the  prom- 
ise on  his  part,  it  was  sufficient  to  bind  the  sureties.  There 
was  no  necessity  for  any  consideration  passing  directly 
between  the  plaintiffs  and  the  sureties.  It  was  one  entire 
and  original  transaction,  and  the  consideration  which  sup- 
ported the  contract  of  Linn  supported  that  of  his  sureties." 
(p.  314.) 

Beside  this,  unless  the  obligee  injures  them  by  a  new  stip- 
ulation for  further  delay  with  the  principal,  which  is  not  at- 
tempted to  be  proved  here,  and  when  here  the  delay  bene- 
fited the  surety  alone,  the  principal  being  insolvent,  then  it 
will  be  seen  that  other  good  reasons  usually  exist  for  him  to 
consider  them  as  principals,  and  as  promising  for  a  good  and 
valuable  consideration  to  pay  the  sum  named  in  tne  bond, 
and  thus  to  raise  a  strong  equity  against  them.  Such  a  con- 
sideration, when  they  are  liable  by  a  sealed  instrument,  is  in 
law  always  presumed  or  implied.  6  Johns.  (N.  Y.)  Ch.,  302 ; 
1  Vern.,  427 ;  1  Ves.  Sr.,  514 ;  15  Pet.,  291. 

It  is  the  usage,  also,  for  sureties  to  be  previously  indemni- 
fied by  a  pledge   of  actual   property  of  some   kind^  or  to 
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receive  in  money  in  advance  two  or  more  per  cent,  for  their 
guarantee.  It  is  to  be  recollected,  also,  that  here  the  im- 
ported goods  were,  in  consequence  of  their  promise,  allowed 
to  be  sold  in  this  country  by  the  owner  with  no  other  pay- 
ment of  duties,  and  thus  a  most  important  pecuniary  benefit 
conferred  on  their  friend  for  their  promise  as  sureties. 

One  ot  Lord  Bacon's  proposed  improvements  in  chancery 
was  to  treat  sureties  as  justice  and  the  law  required,  and 
their  own  conduct  warranted ;  they,  being  anxious  to  obtain 
favors  for  friends  or  themselves  by  their  promises,  should 
therefore  be  made  equally  anxious  to  fulfil  those  promises. 
See  6  *John8.  (N.  Y.)  Ch.,  309,  a  like  view.  The  r^.^g 
surety  is  also  often  the  most  responsible  signer,  and  *- 
without  whom  the  credit  would  not  generally  have  been 
given. 

An  idea  seems  to  have  been  entertained  here,  that  chan- 
cery will  do  nothing  to  charge  a  surety  which  cannot  be 
done  at  law,  or  when  he  is  technically  exonerated  at  law. 
But  this  is  an  error.  It  will  often  extend  like  relief  against 
them  as  fully  as  against  principals.  Thus,  passing  by  the 
cases,  that  a  surety  will  still  be  made  liable  in  equity  though 
the  bond  is  lost,  as  this  may  be  done  at  law,  (^Skip  v.  Suey  et 
al,  3  Atk.,  98;  6  Johns.  (N.  Y.)  Ch.,  307;  1  Ch.  Cas.,  77; 
BoddarrCB  case^  9  Ves.,  464 ;  Equity  Caaes^  Abr.,  98 ;  2  Wash. 
(Va.),  140,)  yet,  in  chancery,  a  contract  will  be  reformed 
against  a  surety  as  well  as  a  principal,  where  it  is  proved 
clearly  that  his  name  was  by  mistake  omitted  in  the  body  of 
the  instrument,  though  this  will  not  be  done  at  law.  (  Oroaby 
v.  Middletofiy  Prec.  in  Ch.,  309.)  So  where,  by  mistake,  the 
bond  runs  to  the  wrong  person.  (^  Wiser  v.  Blackly^  1  Johns. 
(N.  Y.)  Ch.,  607.)  There  are  several  cases,  too,  where  in 
equity,  but  not  at  law,  a  bond  only  joint  on  its  face  will  be 
reformed  against  a  surety,  and  made  several  also,  if  it  was 
proved  to  be  originally  agreed  to  be  several.  1  Story,  Equity, 
§  164,  and  cases  there ;  see  cases  before  cited,  and  3  Kuss., 
424,  639 ;  Weaver  v.  Shryrock,  6  Serg.  &  R.  (Pa.),  262-266. 
And  to  go  to  the  full  extent  of  the  present  case,  it  has  been 
deliberately  settled,  that  relief  in  equity  to  charge  the  estate 
of  a  deceased  surety  will  be  given  as  fully  as  against  the 
principal,  when  the  bond  is  on  its  face  expressed  to  be  joint 
and  several.  6  Johns.  (N.  Y.)  Ch.,  309 ;  Eawstane  v.  Parr^ 
3  Kuss.,  427  and  639,  sevib»;  Wiser  v.  Blackly^  1  Johns. 
(N.  Y.)  Ch.,  609;  Prec.  in  Ch.,  309;  United  States  v.  Cush- 
man^  2  Sumn.,  427. 

In  this  class  of  cases,  also,  the  relief  is  made  to  rest  on  the 
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express  form  of  the  bond  or  contract  being  several  as  well  as 
joint,  and  not  on  any  joint  benefit  or  partnership. 

These  last  are  distinct  and  different  grounds  to  charge 
either  principals  or  sureties,  when  contracts  are  on  the  face 
of  them  joint.  See  Pitman,  Prin.  &  S.,  91,  note  1.  So  in 
RawsfoTie  v.  Parr^  3  Russ.,  427,  and  539,  S.  C,  it  was  held 
that,  though  the  present  contract  appeared  to  be  only  joint, 
if  it  was  agreed  originally  to  be  joint  and  several,  as  it  was 
in  truth  here,  a  court  of  equity  would  aid  a  recovery  against 
the  executor  even  of  a  surety.  Prec.  in  Ch.,  309 ;  1  Story, 
Eg.,  §  164;  1  Johns.  (N.  Y.)  Ch.,  609.  Sed  cited  eontra, 
Waters  v.  Rilei/,  2  Har.  &  G.  (Md.)>  310 ;  6  Serg.  &  R. 
(Pa.),  246,  semb. ;   Kennedy  v.   Carpenter,  2  Whart.  (Pa.). 

♦1071  ^^^'    ^^*'  ^  already  shown,  *these  last  were  all  cases 
J  of  joint  contracts,  and  not  agreed  to  be  several  also ; 
and  cases  where,  likewise,  no  consideration  was  supposed  to 
exist  affecting  the  surety 

In  6  Serg.  &  R.  (Pa.),  266,  the  court  admit  that  cases  may 
exist  where  the  estate  of  a  co-surety  may  be  charged,  and 
one  of  them  is  where  it  was  originally  agreed  the  bond  should 
be  several  (p.  264).  We  have  already  cited  a  number  of 
others  to  that  effect,  and  consider  this  an  authority  for  our 
proposition. 

The  case  of  Harrison's  Execvtors  v.  Field's  Uxecutors^  2 
Wash.  (Va.),  136,  is  often  cited  against  the  position  I  have 
taken.  But  it  was  confessedly  a  joint  bond,  and  there  was 
no  evidence  of  an  original  agreement  to  have  it  several  (p. 
138).  And  Judge  Roane  (p.  139)  makes  the  same  admission, 
that  cases  may  exist  where  the  estate  of  a  co-surety  is  liable. 

All  the  doctrines  in  Pitman  on  Principal  and  Surety,  90 
and  91,  supposed  to  differ  from  this  position,  are  cases  where 
the  written  contract  is  joint,  and  not  joint  and  several. 

Obscurity  arises  in  some  of  the  cases  amidst  these  distinc- 
tions, from  their  subtilty  and  variety,  and  this  tends  to  mis- 
lead unless  cautious  discrimination  is  made.  This,  and  the 
collision  between  a  few  of  the  cases  in  the  books,  sometimes 
spring  from  the  circumstance  of  not  adverting  to  the  ground, 
that  all  the  signers  are  principals  as  to  the  obligee ;  and  that 
sureties  are  as  to  him  to  be  made  liable,  as  if  principals.  See 
this  error  in  Waters  v.  Riley^  2  Har.  &  G.  (Md.),  310.  And 
from  not  discriminating  between  cases  where  the  written 
obligation  was  only  joint,  and  where  it  was  both  joint  and 
several.  3  Russ.,  541.  So,  from  not  observing  that  the 
surety  is  estopped  as  to  the  receipt  of  a  consideration  in  a 
sealed  instrument,  and  more  especially,  as  here,  after  a  judg- 
ment against  him  and  the  principal. 
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Another  cause  of  some  confusion  and  mistake  in  some  of 
the  cases  is  the  treating  of  them  as  if  still  at  law,  and  on 
strict  legal  principles,  rather  than  in  equity  and  on  equitable 
grounds. 

It  is  another  source  of  error  that  several  cases  rest  on  more 
than  one  ground.  Thus,  in  Primrose  v.  Bromley^  1  Atk.,  90, 
the  obligation  was  several  ^  well  as  joint,  and  a  benefit  or 
consideration  extending  to  the  co-obligor  deceased.  So  in 
Simpson  v.  Vaughan's  Executors^  2  Atk.,  33,  the  court  first 
reformed  the  contract,  being  a  mercantile  loan,  so  as  to  regard 
it  as  several  no  less  than  joint,  and  a  full  consideration  to  the 
deceased  was  apparent. 

Here  one  ground  exists,  which  is  sufficient  alone,  namely, 
a  written  obligation  several  as  well  as  joint ;  though,  were 
it  necessary  to  show  a  consideration  also,  reaching  the  surety, 
•enough  to  raise  a  legal  and  strong  presumption  of  one  r»-|  no 
is  not  difficult  to  be  pointed  out,  as  before  done,  and  ^ 
explained. 

In  conclusion  it  may  be  useful,  as  a  test  of  the  real  equity 
of  the  principle  adopted  by  the  court  in  this  case,  to  examine 
for  a  moment  and  discriminate  what  is  its  character  or  extent. 
It  is  this.  An  original  obligation,  joint  and  several,  after  the 
death  of  one  obligor,  who  was  a  surety,  may  equitably  be  en- 
forced against  his  estate,  if  not  sued  at  all,  but  cannot  be 
equitably  enforced  against  it  if  sued  jointly,  and  the  liability 
of  all  rendered  more  certain,  and  a  lien  against  the  estates  of 
all  fixed  by  the  judgment  recovered. 

Again,  if  an  obligee  sues  each  obligor  separately,  on  a  joint 
and  several  bond,  before  the  death  of  either,  it  holds  him 
entitled  to  relief  against  the  estate  of  the  deceased ;  but  if 
he  sues  all  together,  he  is  not  equitably  to  be  relieved.  In 
both  cases,  the  original  contract  was  the  same  in  form  and 
substance,  the  consideration  the  same,  the  liens  the  same; 
and  as  to  the  deceased,  the  same  in  amount  after,  as  well  as 
before,  judmnent ;  and  in  both  cases  the  debt  itself  is  still 
unpaid  ana  still  unreleased,  and  no  remedy  open  at  law 
against  the  estate.  Yet  it  seems,  in  an  equitable  view, — ^in  a 
court  whose  duty  and  business  it  is  generally  to  adopt  an 
enlarged,  liberal,  and  just  policy,  and  to  aid  against  the  strict- 
ness and  technicalities  of  law,-  -one  of  these  cases  is  to  be 
deemed  entitled  to  its  beneficent  interference,  but  the  other 
is  not. 

Again,  as  a  consequence  of  this  doctrine,  all  joint  obligors 
will  of  course  hereafter  be  burdened  with  much  increased 
cost,  instead  of  being  aided  by  any  principle  in  their  favor 
really  settled  by  the  court  in  this  judgment.     Because  all  tlie 
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ameliorating  principle  settled  here  is,  that,  if  each  obligee  is 
sued  severally  on  a  joint  and  several  obligation,  tlie  obligor 
is  entitled  to  the  aid  of  a  court  of  equity  against  the  es^te 
of  one  deceased ;  but  if  he  brings  <itily  one  action,  and  makes 
but  one  bill  of  cost  against  all  of  them,  he  behaves  so  as  to 
be  entitled  to  no  equitable  relief.  Certainly  this  looks  like  a 
new  attitude  or  version  of  what  in  a  court  of  equity  should 
be  considered  equitable ;  and  it  is  likely  to  prove  much  more 
beneficial  to  the  profession,  than  to  the  parties  concerned  or 
the  public.  Whatever  technical  differences  as  to  remedies 
may  be  created  at  law  by  the  forms  of  judgments,  it  will  be 
difficult  in  equity,  and  applying  equitable  principles,  as  in 
the  present  case,  to  discriminate  against  the  present  case  on 
the  merits  and  on  grounds  of  substantial  justice. 

The  plaintiffs,  therefore,  seem  to  me  entitled  to  recover, 
out  of  the  estate  of  the  deceased,  the  balance  which  is  due. 

*109]  *ORDEK. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  and  was  ai'gued  by 
counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed. 


•>•<« 


James  6.  Wilson,  Appellant,  v.  Andrew  P.  Simpson, 
E.  E.  Simpson,  Joseph  Forsyth,  and  Bagdad  Mills. 

The  docamento  showing  the  title  to  Wood  worth's  planing-machine  are  set 
forth  ffi  extento  in  4  How.,  647,  et  seq. 

The  assignment  from  Woodworth  and  Strong  to  Toogood,  HalsCead,  and 
Tyack  (4  How.,  665)  declared  not  to  have  been  fraudulently  obtained  ac- 
cording to  the  evidence  in  this  case. 

An  assignee  of  Woodworth 's  planing-machine,  having  a  right,  under  the  deci- 
sion in  4  How.,  to  continue  the  use  of  the  patented  machine,  has  a  right  to 
replace  new  cutters  or  knives  for  those  which  are  worn  out. 

The  difference  explained  between  repairing  and  reconstructing  a  nuichine.' 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  Louisiana. 


*  CoMMBNTBi)  ON.      A//   V.    Union  mons,  16  Otto,  94.     Cited.    Goitflied 

India    Rubber    CV,   3    Hl«l(;hf.,   41U.  v.  Conrad  Seipp  Brewing  Co.^  10  Btsa., 

DiSTiNOUiSHBD.    Coiton  ti*t  Co.  V.  Sim-  370;  8.  c,  8  Fed.  liep.,'323. 
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It  was  a  continuation  of  the  case  of  Simpson  et  al,  v.  Wil- 
8on^  reported  in  4  How.,  710,  where  a  statement  of  the  case 
is  given,  which  need  not  be  here  repeated.  All  the  docu- 
ments relating  to  the  patent  and  transfer  of  Woodworth's 
planing-machine  are  set  forth  in  extenso  in  the  case  of  Wihon 
V.  Rousseau  et  al.^  4  How.,  647,  et  seq. 

The  report  of  the  case  in  4  Howard  shows  that  the  two 
following  questions  were  certified  to  this  court,  viz. : — 

'*  1.  Whether,  by  law,  the  extension  and  renewal  of  the 
said  patient  granted  to  William  Woodworth,  and  obtained  by 
William  W.  Woodworth,  his  executor,  inured  to  the  benefit 
of  the  said  defendant,  to  the  extent  that  said  defendant  was 
interested  in  said  patent  before  such  renewal  and  extension. 

*^2.  Whether,  by  hiw,  the  assignment  of  an  exclusive  right 
to  the  defendant,  by  the  original  patentee  or  those  claiming 
under  him,  to  use  said  machine,  and  to  vend  the  same  to 
others  for  use,  within  the  county  of  Escambia,  in  the  Terri- 
tory of  West  Florida,  did  authorize  said  defendant  to  vend 
elsewhere  than  in  said  county  of  Escambia,  to  wit,  in  the 
city  of  New  Orleans,  State  of  Louisiana,  plank,  boards,  and 
other  materials,  products  *of  a  machine  established  r«iin 
and  used  within  the  said  County  of  Escambia,  in  the  ^ 
Territory  of  West  Florida." 

On  the  18th  of  April,  1846,  the  decisions  of  the  Supreme 
Court  in  these  questions  were  certified  to  the  Circuit  Court, 
as  follows : — 

"1.  That,  by  law,  the  extension  and  renewal  of  the  said 
patent  granted  to  William  Woodworth,  and  obtained  by 
William  W.  Woodworth,  his  executor,  did  not  inure  to  the 
benefit  of  said  defendant  to  the  extent  that  said  defendant 
was  interested  in  said  patent  before  such  renewal  and  exten- 
sion. But  the  law  secured  to  persons  in  the  use  of  machines 
at  the  time  the  extension  takes  effect  the  right  to  continue 
the  use  of  the  same. 

"  2.  That  an  assignment  of  an  exclusive  right  to  use  a  ma- 
chine, and  to  vend  the  same  to  others  for  use,  within  the  spe- 
cified territory,  does  authorize  an  assignee  to  vend  elsewhere, 
out  of  the  said  territory,  plank,  boarcbs,  and  other  materials, 
the  product  of  such  machine.'' 

Thereupon,  leave  was  granted  by  the  Circuit  Court  to  the 
defendant,  Foi*syth,  to  amend  his  plea,  and  to  the  complain- 
ant to  amend  his  bill. 

And  thereupon  the  complainant  amended  his  bill, — 

1.  Hy  charging  that  the  mutual  deed  between  Woodworth 
and  Strong  of  the  one  part,  and  t)ie  assignees  of  EmmonsV 
patent  (l>efore   mentione<l),   was   pnx^ured  by  the  lattf^r  by 

115 


no  SUPREME  COURT. 


Wilson  V.  Simpson  et  al. 


fraud  upon  Woodworth  and  Strong,  not  discovered  until  the 
extension  of  the  patent. 

2.  That  the  defendants  had  put  in  operation  one  new  ma- 
chine since  the  extension  of  the  patent  of  1842  took  effect, 
and  that  they  had  rebuilt,  by  the  addition  of  new  parts,  being 
substantial  parts  of  Woodworth's  invention,  the  old  machines 
which  they  had  in  actual  use  at  the  expiration  of  the  first 
term  of  the  patent,  so  that  they  were  practically  no  longer 
the  same  machine ;  and  thus  that  the  use  of  those  machines, 
under  the  color  of  machines  which  had  been  in  actual  use  at 
the  expiration  of  that  term,  was  a  fraud  upon  the  law. 

Issue  was  joined  upon  these  new  matters.  Evidence  was 
taken  upon  them,  as  well  as  upon  tlie  question  of  the  extent 
of  infringement 

It  is  not  necessary  to  insert  this  evidence,  because  the  sub- 
stance of  it  is  stated  in  the  opinion  of  the  court. 

On  th('  4th  of  May,  1849,  the  cause  came  on  to  be  hcird 
before  the  Circuit  Court,  upon  the  bill,  answers,  replication, 
exhibits,  and  evidence,  when  the  court  decreed  that  the  bill 
should  be  dismissed. 

The  complainant  appealed  to  this  court. 

^itjl^n       *The  cause  was  argued  by  Mr.  Seward  and    3fr. 
J    Webster^  for  the    appellant,  and   by  Mr.   Qilpin  and 
Mr.  Westcott^  for  the  appellees. 

The  counsel  for  the  complainant  contended, — 

1.  That  the  mutual  deed  executed  by  and  between  William 
Woodworth,  James  Strong,  and  William  Tyack,  D.  H.  Too- 
good,  Daniel  Halstead,  and  Uri  Emmons,  was  procured  from 
the  said  Woodworth  and  Strong  by  fraud,  and  is  therefore 
void ;  and  that  this  fraud  vitiates  and  avoids  the  defendants' 
title  or  right  to  the  use  of  Woodworth's  invention. 

2.  That  the  defendants'  machines  are  used  in  fraud  of  the 
law,  and  in  violation  of  the  complainant's  rights. 

In  support  of  the  first  proposition  it  was  urged,  that  Wood- 
worth  was  the  inventor  of  the  machine,  which  was  of  great 
value,  and  that  the  consideration  which  was  received  by 
Woodworth  and  Strong  in  the  mutual  deed,  viz.  that  of  re- 
ceiving an  assignment  of  Emmons's  rights,  was  of  no  value 
whatever,  because  Emmons  had  no  rights  to  convey;  and 
that  this  was  an  intentional  fraud  upon  Woodworth  and 
Strong,  practised  by  Toogood,  Halstead,  and  Tyack.  It  was 
also  urged,  that  the  fraud  thus  established  vitiated  and 
avoided  the  claim  of  the  defendants,  because  the  mutual  deed 
secures  no  part  of  tlie  franchises  of  the  extended  term  to  as- 
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signees  of  the  first  term.  Whatever  they  have  is  derived 
only  from  the  proviso  in  the  eighteenth  section  of  the  act  of 
July  4,  1836.  Those  claiming  the  benefit  of  the  extension 
must  be  lawfully  possessed  of  the  right  at  the  close  of  the 
fii-st  terra.  But  they  acquire  that  interest  only  by  virtue  of 
a  valid  assignment.  It  must  be  a  lawful  title,  capable  of 
carrying  all  the  incidental  advantages,  whether  conferred  by 
the  deed  or  conferred  by  law. 

Proposition  II.  The  defendants'  machines  are  used  in 
fraud  of  the  law,  and  in  violation  of  complainant's  rights. 

The  thing  patented  means  the  machine,  which  is  a  thing 
that  produces,  and  is  not  itself  a  product.  It  is  proved  that 
a  set  of  knives  for  surface  work  will  do  good  work  for  from 
sixty  days  to  three  months.  That  a  Woodworth  machine 
cannot  be  operated  more  than  three  months,  without  making 
the  service  knives,  and  the  cutters  for  tonguiug  and  grooving, 
anew. 

In  the  case  of  Wilson  v.  Mousseau  and  JEaston^  4  How.,  646, 
it  was  held  that,  under  the  eighteenth  section  of  the  act  of 
1836,  the  exclusive  right  to  make,  use,  and  vend  the  thing 
patented  is  vested  in  the  patentee,  with  a  reservation  in 
favor  of  the  assignees  or  grantees  of  the  right  to  use  the 
thing  *patented.  That  is  to  say,  all  assignees  or  r^i-iQ 
grantees  of  the  right  to  use  the  thing  patented,  who  ^ 
had  machines  in  use  at  the  time  of  the  renewal,  are  by  this 
reservation  protected  in  the  continued  use  of  the  specific 
machine  or  machines,  but  specially  excluded  from  the  right 
to  make. 

The  reservation  is  specially  limited  to  the  continued  use  of 
the  thing  patented. 

Mr.  Justice  Nelson,  in  the  case  referred  to,  (4  How.,  646,) 
says,  "The  clause,  in  terms,  seems  to  limit  studiously  the 
benefit,  or  reservation,  or  whatever  it  may  be  called,  unaer  or 
from  the  new  grant,  to  the  naked  right  to  use  the  thing  pat- 
ented ;  not  an  exclusive  right  even  for  that,  which  might 
denote  monoply.  Nor  any  right  at  all,  much  less  exclusive, 
to  make  and  vend.  That  seems  to  have  been  guardedly 
omitted." 

There  is  a  broad  distinction  between  the  continued  use  of 
the  invention,  and  the  continued  use  of  the  machine  patented. 
The  former  necessfirily  carries  with  it  the  right  to  construct, 
whilst  the  latter  excludes  it.  This  distinction  is  clearly  drawn 
by  Mr.  Justice  Nelson  in  the  same  case  (4  How.,  683).  He 
says, — "  It  may  be  said  that  the  *  thing  patented  '  means  the 
invention  or  discovery,  as  held  in  McClunj  v.  Kingsland^  1 
How.,  202,  and  that  the  right  to  use  the  *  tiling  patented  '  is 
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what,  in  terras,  is  provided  for  in  the  clause.  That  is  admit 
ted ;  but  the  words,  as  used  in  the  connection  here  found,  with 
the  right  simply  to  use  the  thing  patented,  not  the  exclusive 
right,  which  would  be  a  monopoly,  necessarily  refer  to  the  pat- 
ented machine,  and  not  to  the  invention ;  and  indeed  it  is  in 
that  sense  that  the  expression  is  to  be  understood,  generally 
throughout  the  patent  law,  when  taken  in  connection  with 
the  right  to  use,  in  contradistinction  to  the  right  to  .make  and 
sell.'*  Again  : — "  The  *  thing  patented  '  is  the  invention  ;  so 
the  machine  is  the  thing  patented,  and  to  use  the  machine  is  to 
use  the  invention,  because  it  is  the  thing  invented,  and  in  re- 
spect to  which  the  exclusive  right  is  secured,  as  is  also  held 
in  McOlurg  v.  Kingsland.  The  patented  machine  Is  frequently 
used  as  equivalent  for  the  Hhing  patented,'  as  well  as  for  the 
invention  or  discovery,  and  no  doubt,  when  found  in  connec- 
tion with  the  exclusive  right  to  make  and  vend,  always  means 
the  right  of  property  in  the  invention, — the  monoply.  But 
when  in  connection  with  the  simple  right  to  use,  the  exclu- 
sive right  to  make  and  vend  being  in  another,  the  right  to 
use  the  thing  patented  necessarily  results  in  a  right  t<)  use 
the  machine,  and  nothing  more."  It  is  unquestionable, 
under  this  ruling  of  the  Supreme  Court,  that  the  reservation 
*1 1  ^1  ^®  strictly  limited  to  a  right  *to  the  continued  use  of 
-■  the  specific  machine  or  machines  legally  in  use  at  the 
time  of  the  renewal. 

Let  us  ascertain  with  precision  what  this  reservation  is. 
It  is  not  a  reservation  of  the  entire  right  to  use  the  invention, 
as  was  used  in  the  case  of  McOlurg  v,  Kingsland^  for  the  doc- 
trine on  which  that  case  rests  was  expressly  ruled  out  in  the 
case  of  Wihon  v.  Rousseau  and  Easton^  and  the  reservation 
expressly  limited  to  the  continued  use  of  the  specific  machine 
or  machines  in  existence  at  the  time  of  the  renewal. 

It  necessarily  results  from  this  ruling,  that  the  reservation 
applies  only  to  such  inventions  as  are  embodied  in  tangible, 
material  form.  Processes  which  are  only  directory,  and  sim- 
ply teach  how  a  product  or  result  is  to  be  obtained,  do  not 
come  within  the  reservation,  because  these  have  no  visible 
material  existence  ; — such,  for  instance,  as  the  process  of  tan- 
ning leathei:  by  submitting  hides  to  the  chemical  action  of  a 
solution  of  such  substances  as  contain  the  tannin  principle ; 
the  process  of  curing  India-rubber  by  mixing  it  with  sulphur, 
and  then  subjecting  it  to  the  action  of  artifical  heat,  by  which 
process  this  valuable  substance  is  so  changed  as  not  to  be 
affected  by  the  changes  of  temperature,  and  by  which  it  is 
also  rendered  insoluble ;  the  various  processes  of  bleaching 
fibrous  and  textile  substances ;  the  processes  of  fixing  colors 
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on  fabrics  by  the  use  of  what  are  called  mordants,  which,  by 
their  chemical  action  on  the  colors,  render  them  insoluble  in 
water ;  Daguerreotyping,  which  consists  in  preparing  the  sur- 
face of  a  metal  plate,  with  certain  chemical  agents,  to  render 
it  so  sensitive  to  the  chemical  action  of  light  as  to  receive  the 
impression  of  the  lights  and  shadows  of  any  object  reflected 
on  its  surface ;  and  a  variety  of  other  processes  in  the  useful 
and  fine  arts,  too  numerous  to  specify,  but  which  present 
some  of  the  greatest  triumphs  which  modern  inductive 
science  has  applied  to  the  wants  of  man. 

All  these  do  not  come  under  the  reservation  of  the  18th 
section  of  the  act  of  1836,  as  expounded  in  the  case  of  Wilson 
V.  Rousseau  and  Easton^  because  they  have  no  tangible  ma- 
terial existence.  They  are  simply  mental  processes,  which 
direct  how  and  what  matters  to  treat  to  produce  the  required 
results,  and  when  the  results  are  produced  there  is  an  end  of 
the  thing  patented.  True,  the  application  of  the  process  may 
require  complex  and  costly  apparatus ;  but  unless  such  appa- 
ratus, as  is  sometimes  the  case,  be  not  in  itself  the  subject- 
matter  of  patent,  the  reservation  does  not  apply,  for  the 
thing  patented  at  the  time  of  the  renewal  has  no  material 
existence.  It  is  the  thing  patented,  when  existing  in  a  mate- 
rial form  at  the  time  of  the  *new  grant,  to  which  the  r«-ii4 
reservation  applies  alone,  and  not  to  the  invention  '- 
it-respective  of  this  material  existence. 

True,  the  licensee  or  grantee  of  the  right  to  use  the  inven- 
tion may  have  invested  thousands  of  dollars  in  the  erection 
of  costly  apparatus  by  which  to  apply  a  patented  process, 
such  costly  apparatus  not  being  the  subject-matter  of  the  pa- 
tent, and  the  moment  the  patent  is  renewed  the  costly  appa- 
ratus becomes  useless  as  regards  its  use  under  the  license,  but 
nevertheless  it  is  not  a  waste,  for  the  value  of  the  patent  to 
the  patentee  arises  from  the  fact  that  it  is  vendible,  and  both 
the  invention  and  the  apparatus  used  in  the  application  of  it, 
being  vendible  things,  can  become  the  subjects  of  barter  and 
sale. 

We  have  thus  shown  that  the  reservation  applies  oitly  to 
one  class  of  inventions,  namely,  such  as  require  the  investment 
of  capital  in  the  thing  patented  ;  for  there  is  a  broad  distinc- 
tion between  the  investment  of  capital  in  the  thing  patented, 
and  in  apparatus  and  appliances  for  the  application  of  the 
thing  patented.  For  instance,  the  reservation  does  not  apply 
nor  look  to  the  capital  invested  in  workshops,  warehouses* 
and  the  preparation  of  operatives  to  conduct  a  patented  pro- 
cess. A  licensee  under  the  patent  for  casting  ii*on  rolls,  which 
was  the  thing  patented  in  the  case  of  McOlurg  v.  Kingslandj 
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may  have  expended  thousands  of  dollars  in  the  erection  of 
workshops,  in  flasks  and  other  moulds  for  casting  chilled  rolls 
under  that  patent,  and  in  the  preparation  of  operatives  for 
carrying  into  effect  the  thing  patented,  but  the  moment  the 
first  term  of  the  patent  expires,  and  it  is  renewed,  he  cannot 
claim  the  right  to  the  continued  use  of  the  invention  under 
the  renewed  term,  because  the  thing  patented  perishes  or  is 
destroyed  by  the  act  of  a  single  use.  It  consists  in  so  mould- 
ing the  sand  in  which  the  roll  is  to  be  cast,  as  to  make  the 
channel  through  which  the  molten  iron  is  to  be  poured  into 
the  moulds  a  tangent  to  the  circle,  that,  in  running  in,  it  may 
take  a  whirling  or  circular  motion,  and  thus,  by  the  law  of 
centrifugal  force,  throw  the  heavier  or  denser  particles  of  iron 
outward,  to  form  the  outer  surface  of  the  roll  or  cylinder,  the 
dross  and  less  pure  particles  going  towards  the  centre.  In 
this  case,  the  thing  patented  has  no  material  existence  beyond 
the  single  use.  The  moment  the  effect  is  produced,  the  thing 
patented  is  at  an  end ,  for  the  mould,  being  made  of  sand,  is 
destroyed  by  the  very  act  of  producing  the  effect,  and  must 
be  made  over  again  for  another  application  of  the  thing  pat- 
ented. 

We  shall  allude  again  to  this  particular  case  in  an  after  part 
of  the  argument. 

*11S1  *^^  *^®  reservation  applies  only  to  things  patented 
J  which  have  a  material,  tangible  existence,  the  question 
arises,  in  such  cases.  How  long  does  this  reserved  right  to  use 
continue,  or  when  does  it  expire  ?  If  it  was  a  reservation  to 
the  right  of  the  invention,  as  contended  for  by  those  who  cited 
the  case  oiMcClurg  v.  Kingsland  in  the  argument  in  the  case 
of  Wihon  V.  Rousseau  and  Easton^  most  unquestionably  it 
would  be  without  limit ;  but  that  was  overruled  by  the  Su- 
preme Court,  because  of  the  broad  distinction  between  the 
right  to  the  invention,  and  the  right  to  the  continued  use  of 
the  material  machine  patented,  as  we  have  already  shown. 
Now,  then,  when  does  this  reserved  right  to  the  continued 
use  of  the  material  machine  patented  cease  ?  If  it  was  coupled 
with  the  right  to  make,  still  it  would  be  without  limit.  But 
as  it  was  expressly  ruled  that  the  right  to  make  is  an  exclusive 
right  vested  in  the  patentee,  as  a  necessary  consequence  the 
reservation  must  expire  with  the  existence  of  the  material 
thing  patented ;  the  one,  being  an  entire  dependent  of  the 
other,  must  of  necessity  expire  with  it,  as  the  branch  dies  with 
the  trunk. 

When  the  thing  patented  no  longer  has  material  existence, 
there  is  no  longer  any  reserved  right.     This  brings  us  to  the 
inquiry,  When  does  the  material  thing  patented  cease  to  exist? 
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The  answer  to  this  inquiry  must  clearly  be,  and  can  only  be, 
when  it  is  worn  out  or  destroyed.  For  when,  by  any  event, 
the  material  thing  patented  no  longer  exists,  it  can  only  be 
renewed  under  the  authority  of  the  exclusive  right  to  make 
the  thing  patented,  and  therefore  the  reserved  right  expires 
the  moment  that  the  material  thing  patented  is  worn  out  or 
destroyed.  This  is  manifest,  and  there  is  no  flying  from  the 
conclusion. 

This  brings  us  to  the  final  and  most  important  branch  of 
the  argument.  When  does  the  material  thing  patented  cease 
to  exist  ?  To  ascertain  this,  we  must  fii*st  determine  what  is 
the  thing  patented,  for  we  must  first  know  that  a  thing  was, 
before  we  can  know  that  it  is  no  more.  That  the  thing  pat- 
ented is  the  thing  invented,  we  have  before  shown  to  be  the 
doctrine  of  the  court  in  Wilson  v.  Rousseau  and  Eastern. 

Woodworth  did  not  invent  the  frame,  the  cog-wheels,  and 
shafts,  and  other  elementary  parts,  which,  when  put  together, 
constitute  what  is  known  as  the  Woodworth  planing-machine. 
These  are  the  mere  appliances, — the  mere  elements  of  ma- 
chinery,— which  are  as  free  for  every  man  to  use  as  the  air  he 
breathes.  Nor  did  he  invent  the  roller  for  making  pressure 
to  control  the  plank,  nor  the  cutting  instruments  for  planing, 
nor  the  cutter-beads  or  stocks  to  which  the  cutters  are  attached. 
*These,  too,  are  public  property,  and  at  every  man's  r«i -ir» 
command,  to  be  freely  made  and  used.  As  he  did  not  ^ 
invent  any  of  these,  and  does  not  claim  them  in  the  letters 
patent  as  the  thing  patented,  so  the  making  of  them  does  not 
come  within  the  exclusive  right  to  make,  vested  in  the  ad- 
ministrator by  the  renewal  of  the  patent ;  nor  does  the  use  of 
them  require  the  reservation  of  the  statute.  What,  then,  is 
the  thing  patented?  Why,  simply  the  combination  of  the 
cutting  instruments  or  planes  with  the  pressure  roller,  or  an 
analogous  device.  The  combining  or  putting  these  together^ 
to  effect  the  planing  of  planks,  is  the  thing  patented,  because 
it  is  the  thing  invented ;  and  in  this  sense  the  thing  invented 
is  the  thing  patented.  As  the  making  these  things  separately 
is  not  making  the  thing  patented,  the  act  of  combining  or 
putting  them  together,  so  that  they  shall  be  able  to  effect  the 
planing  of  planks,  is  alone  the  making  of  the  thing  patented, 
the  doing  which  is  the  exclusive  privilege  of  the  patentee. 

If,  then,  as  must  be  obvious,  the  putting  or  combining  of 
these  elements  together  in  one  machine  is  the  making  of  the 
thing  patented,  then  the  converse  of  the  proposition  must  also 
be  true ;  namely,  that  the  moment  this  combination  ceases  to 
exist,  so  soon  the  thing  patented  is  extinct,  and  can  only  be 
renewed  by  the  exercise  of  the  right  to  make.     We  do  not 
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press  this  to  the  technical  length  of  asserting  that  the  simple 
act  of  disconnecting  these  elementary  parts,  such,  for  instance, 
as  temporarily  taking  the  roller  or  the  cutting  instruments 
out  of  the  machine,  destroys  the  thing  patented,  for  that  is 
merely  a  temporary  act,  with  the  intenliim  to  restore.  But 
when  any  one  of  tnese  elements  is  either  worn  out  by  use,  or 
otherwise  destroyed,  then  the  combination  invented—  the 
thing  patented — no  longer  exists,  and  cannot  be  restored 
without  the  exercise  of  the  right  to  make.  The  capital  which 
has  been  invested — not  in  the  appliances  to,  but  in  the  thing 
patented — has  performed  its  office  ;  it  has  lasted  its  days  and 
vanished,  and  with  it  the  reserved  right  which  belonged  to  it 
alone.  But,  it  may  be  said,  it  is  a  hardship  for  the  man  who 
invested  his  capital  in  the  purchase  of  an  entire  machine,  that 
he  should  be  deprived  of  the  use  of  it  because  one  part  only 
has  worn  out.  The  question  of  individual  hardship  cannot 
control  the  settlement  of  great  legal  questions.  In  the  lan- 
guage of  Mr.  Justice  Nelson  in  Wilson  v.  Rousseau  and 
Blaston^  "  We  must  remember  that  we  are  not  dealing  with 
the  decision  of  the  particular  case  before  us,  though  that  is 
involved  in  the  inquiry,  but  with  a  general  system  of  great 
practical  interest  to  the  country  ;  Jind  it  is  the  effect  of  our 
♦1171  ^^^^s^^'i  upon  the  operation  of  the  *system  that  gives 
J  to  it  its  chief  importance."  If  the  question  of  pecu- 
niary hardship  could  have  a  legitimate  influence,  it  would  not 
be  difficult  to  demonstrate  how  much  greater  the  hardship  is 
to  the  patentee,  by  reason  of  the  reservation  under  the  most 
limited  construction,  than  on  the  part  of  the  grantee,  by  rea- 
son of  the  loss  of  the  remnant  of  the  machine,  after  the  thing 
patented  is  worn  out.  But  what  becomes  of  the  question  of 
hardship  in  other  cases  where  the  thing  patented  has  no  ma- 
terial existence,  as  in  the  case  of  a  chemical  process  requiring 
costly  apparatus  for  the  application  of  the  process,  wnich  is 
the  thing  patented  ? 

Let  us  take,  for  illustration,  the  patent  granted  to  Charles 
Goodyear,  for  curing,  or,  as  it  is  termed,  vulcanizing  India^ 
rubber,  by  mixing  it  with  sulphur,  and  then  baking  it  by  ex- 
I)osure  to  heat.  The  thing  patented  in  this  instance  is  a  process, 
an  immaterial  thin^  which  has  no  visible  existence.  It  is  sim- 
ply a  rule  of  procedure.  But  this  rule  of  procedure  can  only 
be  applied  to  produce  the  desired  effect  by  means  of  costly 
machinery  for  grinding  and  mixing  the  India-rubber  and  sul- 
phur, and  moulds,  and  ovens,  or  boilers,  for  baking.  Many 
manufacturei*s  have  been  licensed  to  work  under  this  patent. 
By  reason  of  great  poverty,  occjisioned  by  many  years  of 
fruitless  experiments  in  search  of  this  great  discovery,  he 
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was  compelled  to  grant  licenses  far  below  their  actual  value. 
Should  he   obtain   a   renewal   of  this   patent,  as  the  thing 

[)atented  is  not  a  machine,  and  has  no  material  existence,  the 
icensees  or  grantees  will  not  come  under  the  reservation,  will 
not  the  pecuniary  loss  to  them  be  greater  than  any  that  can 
be  sustained  by  the  grantees  under  the  Woodworth  patent? 
Most  assuredly  it  will,  and  yet  for  these  there  will  be  no  rem- 
edy. 'J'hey,  however,  as  the  grantees  under  the  Woodworth 
patent,  have  received  more  than  their  reward  ;  and  so  it  will 
always  be  in  similar  cases,  because  none  but  valuable  inven- 
tions can  be  renewed,  and  when  the  inventions  have  been  of 
sufficient  value  to  authorize  the  renewal,  those  who  have 
used  them  have  been  remunerated. 

But,  as  we  before  submitted,  the  hardship  to  the  licensee 
or  grantee  is  not  a  matter  that  can  affect  the  judicial  construc- 
tion. The  inquiry  must  look  to  the  naked  fact,  when  the 
material  machine  or  thing  patented  ceases  to  exist. 

(The  counsel  then  proceeded  to  illustrate  the  above  princi- 
ples by  other  examples.) 

The  counsel  for  the  defendants  made  the  following  points. 

I.  The  Circuit  Court,  as  a  court  of  equity,  had  no  jurisdic- 
tion under  the  acts  of  Congress,  the  parties  not  being  citizens 
*of  Louisiana,  the  subject  of  controversy  not  arising  r«iio 
there,  the  equitable  relief  not  being  applicable  there,  ^ 
and  the  right  of  the  com])lainant  ni  t  liaving  been  established 
at  law.  Act  of  1789,  §  11  (1  Stat,  at  L.,  78)  ;  Act  of  1793, 
§  5  (1  Stat,  at  L.,  322)  ;  Act  of  1800,  §  3  (2  Stat,  at  L.,  37)  ; 
Act  of  1819,  §  1  (3  Stat,  at  L.,  481) ;  Act  of  1836,  §  17  (5 
Stat,  at  L.,  124)  ;  Act  of  1839,  §  11  (5  Stat,  at  L.,  364). 

II.  If  the  Circuit  Court  possess  the  fullest  equitable  juris- 
diction, still  the  complainant  cannot,  on  the  general  and  well- 
settled  principles  which  govern  the  interposition  of  a  court 
of  equity,  obtain  redress  oy  such  a  bill ;  nor  is  he  entitled  to 
such  relief  as  he  asks. 

He  must  establish  at  law  the  infringement  of  his  right  to 
the  **  thing  patented,*'  the  illegal  use  thereof  by  the  defend- 
ants, and  the  damages  he  has  sustained  thereby.  His  right 
in  equity  is  merely  to  restrain  the  continued  illegal  use  of 
the  thing  patented,  when  so  established. 

By  what  principle  or  rule,  governing  a  court  of  equity,  can 
he  ask  it,  in  an  action  such  as  this,  and  between  these  parties, 
to  declare  an  agreement  between  other  parties,  and  all  rights 
under  it,  void  ? 

What  part  of  the  patent  law  entitles  the  complainant  to 
an  account? 
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How  are  damages  for  the  infringement  to  be  obtained  by 
proceedings  in  equity?  Act  of  1836  (5  Stat.,  117, 123):  2 
Story,  Eq.,  §  794  et  seq.^  §  934 ;  Dwarris  on  Statutes,  744 , 
Curtis  on  Patents,  3o8,  370,  375,  381,  and  cases  cited  i 
Phillips  on  Patents,  462 ;  Whittemore  v.  Cutter^  1  Gall.,  429 , 
Miller  v.  Taylor^  4  Burr.,  2400 ;  Hill  v.  Thompson^  3  Meriv., 
622 ;  Bailey  v.  Taylor,  1  Russ.  &  M.,  74 ;  3  Myl.  &  C,  735 ; 
4  Myl.  &  C,  435,  487 ;  1  Woodb.  &  M.,  436,  220,  280,  290, 
376 ;  2  Woodb.  &  M.,  28. 

III.  The  complainant  has  no  title  on  which  he  can  found 
an  action  against  the  defendants.  They  claim  no  interest 
adverse  to  his.  He  holds  the  exclusive  right  to  make,  use, 
and  vend  the  machines  in  Escambia  County,  Florida,  under 
the  new  or  extended  grant.  These  machines  are  not  made 
or  used  in  contravention  of  that  grant ;  they  are  no  infringe^ 
ment  of  "  the  thing  patented  "  to  him  ;  the  defendants  have 
not  made,  used,  or  sold  the  thing  patented  to  him.  The  act 
of  1836,  §  14,  (5  Stat,  at  L.,  123,)  establishes  his  right  to  sue, 
and  cannot  be  construed  to  embrace  a  machine,  lawfully  made, 
before  his  grant  accrued  Wilson  v.  Rousseau,  4  How.,  681, 
682,  684 ;  Jacob's  Law  Diet.,  Quitclaim,  Assignment. 
*'l\Q^^  *IV.  Nor  is  the  machine  used  by  the  defendants 
J  proved  to  be  indentical  with  that  to  which  the  com- 
plainant claims  the  exclusive  right. 

They  held  under  the  patent  of  Emmons  as  much  as  that  of 
Woodworth ;  both  patents  were  identical  in  many  respects ; 
the  testimony  is  entirely  imperfect  and  insufficient  so  far  as 
it  describes  the  exact  character  or  construction  of  the 
machines  used  by  the  defendants. 

Woodworth  purchased  the  right  to  use  Emmons's  patent 
during  the  existence  of  his  first  grant,  and  held  this  right 
when  the  defendants  took  their  assignment ;  there  is  no  proof, 
in  this  action,  to  show  how  far  the  defendants'  machines, 
though  called  •'  Woodworth's,"  were  made  under  one  right 
or  the  other.  The  only  "  Woodworth  machine  "  traced  to 
the  possession  of  the  defendants  never  was  used  by  them. 

V.  The  right  of  defendants  to  use  Woodworth's  planing- 
machine  (whether  constructed  under  Woodworth's  patent 
exclusively,  or  under  that  and  Emmons's  combined)  in 
Escambia  County,  Florida,  was  completely  vested  on  the  1st 
of  June,  1836.  The  assignments  were  according  to  law.  Act 
of  1793,  §  4  (1  Stat,  at  L.,  322). 

The  claim  of  title,  as  set  out  in  the  record,  is  complete. 

The  agreement  of  28th  November,  1829,  is  founded  on  a  full 

and  legal  consideration  ;  the  attempt  to  establish  its  invalidity 

on  the  ground  of  fraud  is  totally  nnmistained  by  any  evidence, 
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and  at  variance  with  the  whole  conduct  of  Woodworth  and 
the  character  of  his  proceedings.  The  assignments  subse- 
quent to  the  agreements  are  in  due  form  ;  they  were  all  duly- 
recorded,  though  this  was  not  required  by  any  act  in  exist- 
e!ice  at  the  time  when  the  title  of  Forsyth  was  complete. 

But  it  is  altogether  immaterial  in  this  suit  whether  this  be 
so  or  not.  The  complainant  (Wilson)  cannot  avail  himself 
of  it.  The  machine  is  no  infringement  of  his  right.  It  was 
erected  and  used  under  Woodworth's  right ;  it  was  in  being 
when  that  terminated.  If  illegally  used,  it  was  and  is  an 
infringement  of  that  right, — not  of  the  complainant's ;  and 
to  Woodworth  and  his  representatives  alone  belongs  the 
claim  for  redress. 

VI.  After  the  decision  of  this  court  (Simpson  v.  Wilson^  4 
How.,  711),  it  is  needless  to  answer  the  allegations  of  the  bill 
which  charge  the  act  of  vending  the  products  of  the  machine 
elsewhere  than  in  Escambia  County  as  an  infringement. 
That  decision  has  conclusively  affirmed  his  right  to  do  so. 

VII.  The  right  of  the  defendants,  as  established  by  the  act 
of  1886,  and  confirmed  by  the  Supreme  Court,  is  the  right 
to*" continue  to  use"  the  "thing  patented"  to  the  r^ioA 
extent  of  their  interest  therein.  This  is  all  they  have  ^ 
done  ;  they  have  not  exercised,  during  the  renewed  term,  any 
other  right  derived  under  the  assignment;  they  have  not 
made  or  vended  any  machine ;  they  have  merely  continued  to 
use  that  which  they  had  in  use  when  the  original  term  expired. 

The  attempt  to  sustain  the  allegations  of  the  bill,  which 
charge  the  defendants  with  fitting  up  new  machines  since  the 
27th  of  December,  1842,  or  so  reconstructing  the  old  ones, 
since  that  time,  as  to  make  them  essentially  new  ones,  has 
totally  failed.  The  evidence  produced  by  the  complainant 
negatives  the  allegations  on  both  points.  In  allowing  the 
continued  use  of  the  machines  in  existence  on  the  27th  of 
December,  1842,  this  court  evidently  contemplated  such 
repairs  as  were  required  to  preserve  them.  Wilson  v.  Rous- 
seau^  4  How.,  707 ;  Woodworth  v.  Curtis^  2  Woodb.  &  M., 
528 ;  Boyd  v.  Brown^  3  McLean,  296 ;  Boyd  v.  McAlpin^  3 
McLean,  427. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

In  the  argument  of  this  case,  the  counsel  for  the  appellant 
put  his  right  to  the  relief  souglit  by  his  bill  upon  two  points. 
We  will  consider  them  in  the  order  in  which  they  were  pre- 
sented. 

The  appellant*s  first  point  is,  that  the  title  and  right  of  the 
defendants  to  use  the  Woodworth  invention  are  taken  from 
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them  by  the  fraud  and  artifice  of  Emmous,  Tyack,  Toogood, 
and  Halstead,  in  procuring  from  Woodworth  and  Strong  the 
deed  of  the  28th  of  December,  1829.     (Rec,  51,  62.) 

The  fraud  alleged  in  the  bill  is,  that  Emmons,  having 
pirated  Woodworth's  invention,  contrived,  by  misrepresenta- 
tion, to  get  a  patent  for  the  same,  and,  in  conjunction  with 
Toogood,  Halstead,  and  Tyack,  falsely  and  fraudulently  rep- 
resented to  Woodworth,  and  to  Strong,  his  assignee,  that 
Emmons  was  the  first  inventor  of  the  plauing-machine,  for 
which  Woodworth  had  received  the  first  patent;  and  that 
Woodworth  and  Strong,  regarding  it  possible  that  such  might 
be  the  fact,  not  suspecting  any  fraudulent  device,  and  fearing, 
notwithstanding  Woodworth  knew  the  invention  to  be  his 
own,  it  might  be  established  against  him,  executed  the  agree- 
ment of  the  28th  of  November,  1829,  for  which  no  other  con- 
sideration was  received  than  Emmons's  pirated  patent. 

The  case  is  before  us  upon  the  original  bill,  and  as  it  was 
afterwards  amended,  upon  answers  and  replication.  The 
defendants  traverse  this  allegation  of  fraud,  as  fully  as  per- 
sons so  situated  can  do,  and  deny  any  notice  or  knowledge 
about  it,  when  they  became  the  assignees  of  the  invention 
*1 21 1  ^^^  *  *valuable  consideration.  The  complainant,  then, 
J  must  establish  his  charge  by  proofs.  We  think  it  has 
not  been  done. 

The  proof  relied  upon  is,  that,  though  Emmons  received  a 
patent  for  what  he  claimed  to  be  his  invention,  it  was  subse- 
quently proved  to  be  identical  with  the  principle  of  Wood- 
worth's  machine,  and  had  been  pirated  from  it.  That,  at  the 
time  Emmons  applied  for  a  patent,  he  had  not,  in  any  way, 
carried  his  machine  into  such  a  practical  result,  either  in  a 
model  or  execution,  as  to  entitle  him  to  letters  patent.  To 
this  is  added  the  declaration  of  two  witnesses,  Harris  and 
Gibson,  in  a  joint  deposition  — (one  of  them  we  may  suppose 
interested,  from  not  having  disavowed  it,  as  his  associate 
Gibson  does), — "  that  they  called  upon  Emmons  in  the  city 
of  New  York,  several  years  since,  and  shortly  previous  to  his 
desith,  for  the  purpose  of  obtaining  information  in  relation  to 
an  invention  of  a  planing-machine,  said  to  have  been  invented 
by  him  while  residing  at  Syracuse.  That  he  then  informed 
them,  that  in  the  year  1824,  being  engaged  in  the  erection  of 
salt-vats  at  Syracuse,  he  had  contrived  a  machine  by  which 
the  plank  used  for  salt-vats  could  be  joined  by  means  of 
knives  upon  a  revolving  cylinder.  That  he  went  so  far  as  to 
satisfy  himself,  that  boards  and  plank  might  be  joined  in  that 
way  ;  but  the  macliine  was  never  so  far  completed  as  to  per- 
form work  with  it ;  that  he  left  Syracuse  in  July,  1824,  and 
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thought  no  more  of  the  subject,  until  after  William  Wood- 
worth  had  obtained  his  patent,  when  he  was  employed  by 
Toogood,  Tyack,  and  Halstead  to  defeat  it."- 

Such  is  the  testimony  in  this  record  in  support  of  the 
charge,  that  the  mutual  deed  of  the  28th  of  November,  1829, 
was  obtained  by  fraud.  It  is  under  that  deed  that  the  defen- 
dants claim  the  right  to  use  the  Wood  worth  machines  in  their 
possession. 

Apart  from  the  insufficiency  of  such  testimony,  in  combina- 
tion or  separately,  to  establish  the  fraud,  if  we  suppose  it  bad 
been  sworn  to  by  Emmons,  it  would  be  only  hearsay,  and  not 
within  any  exception  to  the  rule  rejecting  fiearsay  testimony. 
It  is  not  so,  on  account  of  its  being  a  dying  declaration,  or 
one  made  by  Emmons  at  variance  with  his  interest.  Neither 
can  it  be  brought  under  the  exception,  as  an  admission  by  one 
who  is  a  party  to  a  suit  with  others  identified  in  interest  with 
him ;  nor  as  coming  from  one  having  any  interest  in  the  suit, 
without  being  a  party  to  the  record  with  others  who  are  so. 
And  it  is  not  the  admission  of  one  iiiterested  in  the  subject- 
matter  of  the  suit,  where  the  law,  in  regard  to  that  source  of 
evidence,  looks  chiefly  to  the  parties  in  interest,  and  gives  to 
*their  admissions  the  same  weight  as  though  they  were  w-^^  qo 
parties  to  the  record.  ^ 

In  fact,  the  declaration  said  to  have  been  made  by  Emmons 
is  merely  hearsay ;  it  cannot  be  made  evidence  for  any  pur- 
pose, of  itself,  or  in  connection  with  any  other  proof  in  the 
case  not  liable  to  any  objection ;  it  can  neither  aid  nor  be 
aided  by  other  evidence. 

We  have  put  its  exclusion  on  the  ground  stated,  ou 
account  of  the  relations  which  the  record  shows  Emmons  had 
with  some  of  the  parties,  rather  tlian  upon  the  little  credit  to 
which  such  a  declaration  from  him  would  be  entitled,  from 
the  difference  and  opposition  between  it  and  such  as  Emmons 
must  have  made  when  he  applied  for,  and  obtained,  letters 
patent  for  what  he  claimed  to  be  his  invention. 

Let  us  suppose,  however,  Emmons  to  be  a  competent  wit- 
ness to  avoid  an  instrument  obtained  by  the  fraudulent 
devices  of  himself  and  his  associates;  and  that  there  were 
independent  corroborating  proofs  in  confirmation  of  his 
credit  in  such  a  case.  Still  the  declaration  imputed  to  him 
would  not,  in  any  way,  have  disparaged  the  right  or  title  of 
the  assignees,  under  the  deed  of  the  28th  of  December,  1829, 
their  right  having  been  acquired  without  notice  of  the  fraud 
which  the  complainant  says  was  practised  upon  Woodworth 
and  Strong. 
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The  complainant  can  have  no  benefit  under  the  first  point 
urged  by  his  counsel. 

The  second  point  upon  which  the  counsel  rely  is,  that  the 
defendants,  as  assignees  under  the  deed,  continue  to  use  their 
machines,  in  fraud  of  the  law,  and  in  violation  of  the  rights 
of  the  complainant.  The  specifications  under  the  general 
proposition  are,  that  the  defendants  have  substituted  other 
machines  for  those  used  by  them,  before  the  expiration  of  the 
first  term  of  Woodworths  patent.  That  they  have  recon- 
structed Woodworth's  entire  combination  in  the  frames  of 
their  old  machines,  or  supplied  an  essential  constituent  part 
of  it,  to  continue  in  use  those  machines  which  this  court  said 
they  had  a  right  to  use  as  assignees,  when  this  case  was 
before  it,  upon  certified  points,  in  the  year  1846.  4  How., 
709,  711. 

There  is  no  proof  of  either  the  first  or  second  specification. 

But  the  questions  which  were  argued  by  counsel, — when 
repairs  destroy  identity  and  encroach  upon  invention,  or 
when  the  thing  patented  ceases  to  exist,  so  as  to  exclude  the 
repair  or  replacement  of  any  one  part  of  its  combination,  in 
connection  with  the  rest  of  it,  not  requiring  repair,  or  to  be 
replaced, — are  before  the  court  upon  the  evidence  in  the 
record. 

We  admit,  for  such  is  the  rule  in  Wilson  v.  Rousseau^  4 
0-1 0Q-]  *Howard,  that  when  the  material  of  the  combination 
J  ceases  to  exist,  in  whatever  way  that  may  occur,  the 
right  to  renew  it  depends  upon  the  right  to  make  the  inven 
tion.  If  the  right  to  make  does  not  exist,  there  is  no  right 
to  rebuild  the  combination. 

But  it  does  not  follow,  when  one  of  the  elements  of  the 
combination  has  become  so  much  worn  as  to  be  inoperative, 
or  has  been  broken,  that  the  machine  no  longer  exists,  for 
restoration  to  its  original  use,  by  the  owner  who  has  bought 
its  use.  When  the  wearing  or  injury  is  partial,  then  repair  is 
restoration,  and  not  reconstruction. 

Illustrations  of  this  will  occur  to  any  one,  from  the  fre- 
quent repairs  of  many  machines  for  agricultural  purposes. 
Also  from  the  repair  and  replacement  of  broken  or  worn  out 
parts  of  larger  and  more  complex  combinations  for  manu- 
factures. 

In  either  case,  repairing  partial  injuries,  whether  they 
occur  from  accident  or  from  wear  and  tear,  is  only  refitting 
a  machine  for  use.  And  it  is  no  more  than  that,  though  it 
shall  be  a  replacement  of  an  essential  part  of  a  combination. 
It  is  the  use  of  the  wliole  of  that  which  a  purchaser  buys, 
when  the  patentee  sells  to  him  a  machine ;  and  when  he 
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repairs  the  damages  which  may  be  doue  to  it,  it  is  no  more 
than  the  exercise  of  that  right  of  care  which  every  one  may 
use  to  give  duration  to  that  which  he  owns,  or  has  a  right  to 
use  as  a  whole. 

This  foundation  of  the  right  to  repair  and  replace,  and  its 
application  to  the  point  we  are  considering,  will  be  found  in 
the  answers  which  every  one  will  give  to  two  inquiries. 

The  right  to  repair  and  replace  in  such  a  case  is  either  in 
the  patentee,  or  in  him  who  has  bought  the  machine.  Has 
the  patentee  a  more  equitable  right  to  force  the  disuse  of  the 
machine  entirely,  on  account  of  the  inoperativeness  of  a  part 
of  it,  than  the  purchaser  has  to  repair,  who  has,  in  the  whole 
of  it,  a  right  of  use?  And  what  harm  is  done  to  the  patentee 
in  the  use  of  his  right  of  invention,  when  the  repair  and 
replacement  of  a  partial  injury  are  confined  to  the  machine 
which  the  purchaser  has  bought? 

Nothing  is  gained  against  our  conclusion  by  its  being  said 
that  the  combination  is  the  thing  patented,  and  that,  when 
its  intented  result  cannot  be  produced  from  the  deficiency  of 
a  part  of  it,  the  invention  in  the  particular  machine  is 
extinct.  It  is  not  so.  Consisting  of  parts,  its  action  is  only 
suspended  by  the  want  of  one  of  them,  and  its  restoration 
reproduces  the  same  result  only,  without  the  machine  having 
been  made  anew.  Of  course,  when  we  speak  of  the  right  to 
restore  a  part  of  a  deficient  combination,  we  mean  the  part  of 
one  entirely  *original,  and  not  of  any  other  patented  rnk-tnA 
thing  which  has  been  introduced  into  it,  to  aid  its  in-  ^ 
tended  performance. 

Nor  is  it  meant  that  the  right  to  replace  extends  to  every 
thing  that  may  be  patented.  Between  repairing  and  replac- 
ing there  is  a  difference. 

Form  may  be  given  to  a  piece  of  any  material, — wood, 
metal,  or  glass, — ^so  as  to  produce  an  original  result,  or  to  aid 
the  efficiency  of  one  already  known,  and  that  would  be  the 
subject  for  a  patent.  It  would  be  the  right  of  a  purchaser  to 
repair  such  a  thing  as  that,  so  as  to  give  to  it  what  was  its 
first  shape,  if  it  had  been  turned  from  it,  or,  by  filing,  grind- 
ing, or  cutting,  to  keep  it  up  to  the  performance  of  its  origi- 
nal use.  But  if,  as  a  whole,  it  should  happen  to  be  broken, 
so  that  its  parts  could  not  be  readjusted,  or  so  much  worn 
out  as  to  be  useless,  then  a  purchaser  cannot  make  or  replace 
it  by  another,  but  he  must  buy  a  new  one.  The  doing  of 
either  would  be  entire  reconstruction. 

If,  however,  this  same  thing  is  a  part  of  an  original  combi- 
nation, essential  to  its  use,  then  the  right  to  repair  and  re- 
place recurs.     That  this  is   so   may  be  more  satisfactorily 
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shown  by  the  Woodworth  planing  machine  than  any  other 
we  know,  and  particularly  by  the  complaint  here  made  against 
these  defendants. 

Woodworth's  greatest  merit,  showing  his  inventive  genius, 
is  the  adaptation  of  a  well-known  tool  to  a  new  form  and 
mechanical  action,  giving  an  almost  wonderful  efficiency  to 
its  use,  and  which,  in  the  hundred  efforts  which  had  been 
made  before,  had  not  been  accomplished.  We  mean  its  cut- 
ters for  planing,  tonguing,  and  grooving. 

The  complaint  now  is,  that  the  defendants,  in  the  use  of 
their  old  machmes,  have  replaced  new  cuttera  for  those  which 
were  worn  out,  in  fraud  of  the  ruling  of  this  court  in  its 
answer  to  the  first  point  certified  when  this  case  was  formerly 
here.     Simpson  et  al.  v.  Wihon^  4  How.,  709. 

This  court  then  said,  that  the  renewal  of  the  patent 
granted  to  William  Woodworth,  to  Willi.im  W.  Woodworth, 
his  executor,  did  not  inure  to  the  benefit  of  the  defendants, 
to  the  extent  they  were  interested  in  it  before  the  renewal 
and  extension,  but  that  the  law  saved  to  persons  in  the  use 
of  the  machines  at  the  time  the  extension  took  effect  the 
right  to  continue  the  use.  Simpson  et  al.  v.  Wilson^  4  How., 
711. 

Wilson  and  Rousseau^s  case^  in  4  Howard,  was  very  fully 
considered  by  this  court.  There  were  differences  of  opinion 
between  the  judges,  as  to  the  interest  which  assignees  of  an 
invention  had  in  it  under  the  eighteenth  section  of  the  act  of 
♦12^1  *1836,  after  the  expiration  of  the  first  term  of  a  patent, 
J  when  there  had  been  a  renewal  and  extension  of  it. 
But  it  certainly  did  not  occur  to  either  of  us,  that  the  lan- 
guage then  used  by  the  court,  and  afterwards  in  Simpson  et 
al.  V.  Wilson^  could  make  any  difficulty  in  its  application,  or 
that  it  was  subject  to  misapprehension. 

It  does  not  permit  an  assignee  of  the  first  term  of  a  patent, 
after  its  renewal  and  extension,  to  make  other  machines,  or 
to  reconstruct  it,  in  gross,  upon  the  frames  of  machines,  which 
the  assignee  had  in  use  when  the  renewal  and  extension  of 
the  patent  took  effect.  But  it  does  comprehend  and  permit 
the  rensupply  of  the  effective  ultimate  tool  of  the  invention, 
which  is  liable  to  be  often  worn  out  or  to  become  inoperative 
for  its  intended  effect,  which  the  inventor  contemplated  would 
have  to  be  frequently  replaced  anew,  during  the  time  that 
the  machine,  as  a  whole,  might  last. 

The  proof  in  the  case  is,  that  one  of  Woodworth's  machines, 
properly  made,  will  last  in  use  for  several  years,  but  that  its 
cutting-knives  will  wear  out  and  must  be  replaced  at  least 
every  sixty  or  ninety  days. 
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The  right  to  replace  them  was  a  part  of  the  invention 
transferred  to  the  assignee  for  the  time  that  he  bought  it, 
without  which  his  purchase  would  have  been  useless  to  him, 
except  for  sixty  or  ninety  days  after  a  machine  had  been  put 
in  use.  It  has  not  been  contended,  nor  can  it  be,  that  such 
can  be  a  limitation  of  the  assignee's  right  in  the  use  of  the 
invention. 

If,  then,  the  use  of  the  machine  depends  upon  the  replace- 
ment of  the  knives,  and  the  assignee  could  replace  them  from 
time  to  time,  as  they  were  needed,  during  the  first  term  of 
the  patent,  though  they  are  an  essential  and  distinct  constitu- 
ent of  the  principle  or  combination  of  the  invention,  fre- 
quently replacing  them,  according  to  the  intention  of  the 
inventor,  is  not  a  reconstruction  of  the  invention,  but  the 
use  only  of  so  much  of  it  as  is  absolutely  necessary  to  iden- 
tify the  machine  with  what  it  was  in  the  beginning  of  its  use, 
or  before  that  part  of  it  had  been  worn  out. 

The  right  of  the  assignee  to  replace  the  cutter-knives  is 
not  because  they  are  of  perishable  materials,  but  because  the 
inventor  of  the  machine  has  so  arranged  them  as  a  part  of  its 
combination,  that  the  machine  could  not  be  continued  in  use 
without  a  succession  of  knives  at  short  intervals.  Unless 
they  were  replaced,  the  invention  would  have  been  but  of 
little  use  to  the  inventor  or  to  others.  The  other  constituent 
parts  of  this  invention,  though  liable  to  be  worn  out,  are  not 
made  with  reference  to  any  use  of  them  which  will  require 
them  to  be  *replaced.  These,  without  having  a  defi-  r«i  ofi 
nite  duration,  are  contemplated  by  the  inventor  to  last  ^ 
so  long  as  the  materials  of  which  they  are  formed  can  hold 
together  in  use  in  such  a  combination.  No  replacement  of 
them  at  intermediate  intervals  is  meant  or  is  necessary.  They 
may  be  repjiired  as  the  use  may  require.  With  such  inten- 
tions, they  are  put  into  the  structure.  So  it  is  understood 
by  a  purchaser,  and  beyond  the  duration  of  them  a  purchaser 
of  the  machine  has  not  a  longer  use.  But  if  another  con- 
stituent part  of  the  combinjition  is  meant  to  be  only  tempo- 
rary in  the  use  of  the  whole,  and  to  be  frequently  replaced, 
because  it  will  not  last  as  long  as  the  other  parts  of  the  com- 
bination, its  inventor  cannot  complain,  if  he  sells  the  use  of 
his  machine,  that  the  purchaser  uses  it  in  the  way  the  inventor 
meant  it  to  be  used,  and  in  the  only  way  in  which  the  machine 
can  be  used. 

Such  a  replacement  of  temporary  parts  does  not  alter  the 
identity  of  the  machine,  but  preserves  it,  though  there  may 
not  be  in  it  every  part  of  its  original  material. 

Such  being  the  case,  and  this   court   having   determined 
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that  the  stiitute  providing  for  the  extension  and  renewal  of 
patents  saves  the  rights  of  assignees  in  the  use  of  the  machines 
which  they  may  have  in  operation  when  the  extension  takes 
effect,  we  do  not  tliink  that  tiie  defendants  in  this  case,  from 
having  replaced  cutter-knives  in  their  machines,  have  been 
using  them  in  fraud  of  the  law,  or  in  violation  of  the  rights 
of  the  complainant. 

We  shall,  therefore,  direct  the  decree  of  the  court  below, 
dismissing  the  complainant's  bill,  to  be  a£5rmed. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 


•  !•<• 


♦1^71  *^^®  United  States,  Plaintiffs   in  bbrob,  v. 
^  J  Joseph  Reynes. 

The  act  of  Congress  of  May  26,  1824  (4  Stat,  at  L.,  62),  for  enabling  claimants 
to  land  witfiin  tlie  limits  of  the  State  of  Missouri  and  Territory  of  Arkansas 
to  institute  proceedings  to  try  the  validity  of  their  titles,  and  which  was  re- 
vived by  the  act  of  June  17th,  1844  (6  Stat,  at  L.,  070),  did  not  embrace 
within  its  operation  complete  or  perfect  titles  to  land.  ^ 

It  applied  to  incomplete  titles  only,  derived  either  from  Spanish,  French,  or 
British  grants,  and  of  these  provided  for  such  only  as  had  been  legally 
issued  by  a  competent  authority,  and  were  protected  by  treaty. 

The  act,  as  revived  and  reiinacted  as  aforesaid,  was  not  designed  to  invest  the 
holders  of  imperfect  titles  with  new  or  aclditional  rights,  but  merely  to  pro- 
vide a  remedy  by  which  legal,  just,  and  bond  Jide  claims  might  be  estab- 
lished. 

The  treaty  of  St.  Udefonso,  between  Spain  and  the  French  Republic,  and  that 
of  Paris,  between  France  and  the  United  States,'  should  be  construed  as 
binding  on  the  parties  thereto,  from  the  respective  dates  of  those  treaties.  * 

Upon  no  plausible  pretext  could  it  be  denied  that  the  treaty  of  St.  Ddefonso 
was  obligatory  upon  Spain  from  the  period  of  her  acceptance  of  the  pro- 
vision made  for  the  Duke  of  Parma,  in  pursuance  of  that  treaty,  viz.  on  the 

*  Followed.  United  States  v.  Phil-  ^  Cited.  Davis  v.  Police  Jury  of 
adeiphin  /i'  New  Orleans,  11  Uow.,  609,  Concordia,  jtost,  •280,  288;  United 
047;  United  States  v.  Constant  et  al.,  States  v.  Bridleman,!  Fed  Rep.,  902; 
12  Id.,  437;  United  States  v.  Hoselius,  8.  c.,.7  Sawy.,  261;  UniUd  StaUs  ▼. 
16  Id.,  34.  Martin,   14   Fed.   Kep.,  820;   8.  C,  « 

Sawy.,  478. 
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2l8t  of  March,  1801,  or  from  the  date  at  wliich  she  ordered  the  surrender 
of  the  l*rovince  of  Louisiana  to  France,  viz.  on  the  15th  of  October,  1802.* 

A  grant  by  Morales,  the  Spanish  governor,  issued  on  the  2d  of  January,  1804, 
for  lands  included  within  the  limits  of  Louisiana,  was  void ;  Spain  having 
parted  with  her  title  to  that  Province  to  France,  by  the  treaty  of  St.  Ilde- 
fonso,  on  the  1st  of  October,  1800 ;  and  France  having  ceded  the  same 
Province  to  the  United  States  by  the  treaty  of  Paris  of  the  30th  of  Septem- 
ber, 1803.* 

Such  a  grant  could  not  be  protected  by  that  article  of  the  treaty  of  Paris 
which  stipulated  for  the  protection  of  the  people  of  Louisiana  in  the  free 
enjoyment o/'/Ac/r  liberty  and  jn-operti/;  the  term  jn-ojmttfy  in  any  correct  accep- 
tation, being  applicable  only  to  possessions  or  rights  founded  in  justice  and 
good  faith,  and  based  upon  authority  competent  to  their  creation.  ^ 

The  circumstance,  that  the  Spanish  authorities  retained  possession  of  portions 
of  Louisiana  till  the  year  1810,  did  not  authorize  the  issuing  of  grants  for 
land  by  those  anthorities,  upon  the  ground  tliat  they  constituted  a  govern- 
ment de/acto,  Spain  having  long  previously  ceded  away  her  right  of  sov- 
ereignty, and  her  possession  subsequently  thereto  having  been  ever  treated 
by  the  United  States  as  wrongful,  viz.  after  October,  1800. 

The  decisions  of  this  court  in  the  cases  of  Foster  and  Neilson,  and  Garcia  and 
Lee,  sustaining  the  construction  of  the  political  department  of  the  gov- 
ernment upon  the  question  of  the  limits  of  Louisiana,  reviewed  and  con- 
firmed. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana. 

On  the  10th  of  December,  1803,  the  following  certificate  of 
survey  was  issued : — 

**I,  Don  Vincente  Sebastian  Pintado,  captain  of  militia 
cavalry  and  deputy  surveyor  of  this  Province,  do  hereby  cer- 
tify, that  there  has  been  measured  and  the  boundaries  marked 
of  a  tract  of  land  f(»r  Don  Josd  Iteynes,  containing  40,000 
superficial  arpents,  measured  by  the  perch  of  the  city  of 
Paris,  of  18  feet  of  said  city,  cfilcuhiting  100  superficial 
perches  to  the  arpent,  according  to  the  agrarian  custom  of 
this  Province,  which  tract  is  situated  4^  miles  to  the  south  of 
the  boundary-line  between  the  domains  of  liis  Majesty  and 
the  United  States  of  America,  *bonnded  on  the  north  r^-ioo 
by  lands  belonging  to  Don  Jame  Jorda,  Don  Manuel  ^ 
de  Sanzos,  and  on  all  the  other  sides  by  vacant  lands,  the 
River  Comite,  and  a  branch  of  said  river,  commonly  called 
Canaveral  Creek,  passing  in  the  centre  of  said  tract,  all  of 
which  are  clearly  described  in  the  preceding  plan  signed  by 
me,  in  which  plan  said  tract  is  represented  with  tlie  dimen- 
sions of  its  boundaries  in  lineal  perches  of  Paris,  the  direc- 


•  Followed.  United  States  y.  D*Au-  Inapplicable.     United  States  t.  Dav- 
terivtf  10  How.,  023.  enjutrCs  Heirs,  16  How.,  8. 

*  Applied.      Montaulet     v.     United  ^  Followkd.        United     States    ▼. 
States,    12     How.,    61.       Followeo.  Lyndt,  11  Wall.,  043. 


Umted  States  v.  PUlerin,  13  Mow.,  9. 
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tions  of  the  boundaries  by  the  compass,  the  declination  or 
variation  of  which  is  in  the  direction  northeast,  the  trees  and 
mounds  intended  as  landmarks,  and  all  other  natural  and  ar- 
tificial limits.  The  said  40,000  arpents  were  bought  by  the 
interested  party  from  the  royal  treasury,  and  were  ordered 
to  be  measured  and  appraised  by  a  decree  of  the  General  In- 
tendancy  of  this  Province,  under  date  of  the  1st  of  September 
last,  sent  to  Carlos  de  Grandpr^,  colonel  of  the  royal  armies, 
civil  and  military  governor  of  the  pc^st  of  Baton  Rouge  and 
of  its  dependencies,  and  sub-delegate  of  the  General  Inten- 
dancy,  who  notified  me  of  said  decree,  and  of  its  contents. 

"  And  said  Excellency,  the  governor  and  sub-delegate,  hav- 
ing appointed  Don  Pedro  Allen  and  Don  Felix  Bernardo  Du- 
montier  appraisers  on  behalf  of  the  government,  and  the  agent 
of  the  party,  Don  Antonio  Gras,  having  named  Don  Philipe 
Hickey  ana  Don  Bernardo  Dubrocar,  said  gentlemen  being 
assisted  by  two  witnesses,  to  wit,  Don  Thomas  Valentin  Dal- 
ton  and  Juan  Poret,  appraised  the  aforesaid  tract  at  the  price 
and  sum  of  six  thousand  dollars,  or  at  the  rate  of  fifteen  cents 
per  superficial  arpent ;  the  agent  of  the  party,  being  informed 
of  said  appraisement,  consented  and  approved  it,  receiving 
said  tract  as  purchased,  acknowledging  the  delivery  thereof; 
and,  with  the  appraisers  and  witnesses,  signed  these  presents 
in  Baton  Rouge  on  the  19th  day  of  the  month  of  November, 
of  the  year  1803. 

(Signed,)  Antonio  Grass, 

ViNCENTE  Sebastian  Pintado, 

Pedro  Allen, 

Felix  Bernardo  Dumontibe, 

Philip  Hickey, 

Bernardo  Dubrocar, 

Vn.  Dalton, 

Juan  Poret. 

"  The  foregoing  plan  and  explanations,  or  description,  have 
been  registered,  in  the  office  of  general  measuration,  in  book 
D,  No.  4,  folio  84,  and  the  plan  numbering  1672. 

"  10  December,  1803.     Signed  by  me  as  Surveyor-General. 

*1291  *"  '  certify  that  the  foregoing  is  a  correct  copy  of 
J  the  original  filed  with  the  documents  of  the  case,  and 
I  give  the  present  in  virtue  of  a  decree  from  the  Intendant- 
General,  dated  6th  of  the  present  month  of  December,  dated 
as  above. 

(Signed,)  Carlos  Trudeau, 

Surveyor-  Q-eneralJ* 
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On   the   2d   of  January,   1804,  the  following  grant  was 
made : — 

**  Don  Juan  Ventura  Morales  (^contactor  de  exercito)^  comp- 
troller for  the  army,  intendant  and  superintendent  jE>ro  tempore 
of  the  Province  of  West  Florida,  minister  commissioned  with 
the  adjustment  and  final  settlement  of  the  affairs  of  the  royal 
hacienda  (domains)  in  the  Province  of  Louisiana.  Whereas, 
Don  Jos^  Reynes,  an  inhabitant  and  merchant  of  this  city, 
has  presented  himself  before  this  tribunal,  soliciting  to  pur- 
chase from  the  royal  treasury  40,000  superficial  arpents  of 
land,  of  those  vacant  and  belonging  to  the  crown,  the  value 
of  which  he  offers  to  pay,  under  appraisement,  in  letters  of 
credit,  issued  by  the  department  of  the  royal  treasury,  I  or- 
dered, in  consequence  of  said  demand,  that  a  certified  copy 
should  be  furnished  by  the  secretary  of  the  official  letter  ad- 
dressed by  this  intendancy  to  the  commissioners  appointed 
for  the  transfer  of  this  Province,  on  the  subject  of  a  petition 
presented  by  Don  Thomas  Urquhart,  and  of  the  answer  made 
by  said  commissionei-s ;  and  that  these  be  submitted  to  the 
Sen'r  Fiscal  (solicitor  of  the  crown).  Those  formalities  hav- 
ing been  fulfilled,  and  no  opposition  being  made  to  said  peti- 
tion from  the  answer  given  by  said  Sen'r  Fiscal,  whose  opin- 
ion was  favorable  thereto,  and  who  recommended  that  an 
order  be  issued  to  Colonel  Carlos  de  Grandpr^,  governor  and 
sub-delegate  of  the  royal  treasury  in  Baton  Rouge,  to  appoint 
two  citizens  of  experience,  who  in  the  character  of  appraisers, 
with  two  others  whom  the  purchaser  shall  designate,  and  two 
assistant  witnesses,  should  proceed  to  the  appraisement,  sur- 
vey, and  mark  the  limits  of  the  40,000  arpents  of  land,  and 
make  a  return  of  the  proceedings  in  order  to  carry  out  the 
object  contemplated.  I  further  ordered  to  be  furnished  a 
certified  copy  of  the  order  under  which  the  Auditor  of  War 
was  consulted  on  the  proceedings  had  in  the  case  of  the  afore- 
said Urquhart,  with  regard  to  a  similar  application,  and  of 
the  opinion  which  he  (the  Auditor,  of  War)  expressed ;  and, 
this  having  been  done,  I  approved  the  same,  directing  an  oi^ 
der  to  be  sent  to  the  said  governor  and  sub-delegate  of  the 
royal  treasury,  as  recommended  by  the  Sen'r  Fiscal,  and  for 
the  purposes  which  he  determined,  which  *was  ac-  r«iQQ 
cordingly  done  ;  and,  in  virtue  of  said  order,  the  oper-  *■ 
ations  of  survey  were  performed,  and  forthwith  were  meas- 
ured, surveyed,  the  limits  defined,  and  marked  with  stakes, 
of  the  40,000  superficial  arpents  of  land  solicited  by  Don  Jos^ 
Reynes  ;  all  of  which  land  is  in  one  body  or  tract,  situated  in 
the  district  of  Baton  Rouge,  and  in  the  S{)<)t  which  will  be 
named  hereafter,  with  a  description  of  the  boundaries,  by  the 
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compass,  and  situation.  This  tract  of  land  was  valued  at 
$6,000,  or  at  the  rate  of  15  cents  per  superficial  arpent ;  which 
appraisement  I  ordered  to  be  submitted  to  the  Sen'r  Fiscal, 
who  approved  it,  and  decided  that,  on  payment  being  made 
by  Don  Jos^  Keynes  in  the  royal  coffera  of  said  sum  of  $6,000, 
the  same  being  the  value  of  the  land,  say  40,000  superficial 
arpents,  according  to  the  figurative  plan,  also  the  payment  of 
the  duty  of  media  anata  (half-yearly  tribute),  and  18  per  cent, 
for  the  transportation  of  this  tribute  to  the  kingdom  of  Cas- 
tilla,  a  title  of  property  should  be  given  to  him.  That,  agree- 
ably and  in  conformity  with  this  order  of  the  Sen'r  Fiscal,  I 
ordered  that  the  Surveyor-General,  Don  Carlos  Trudeau, 
should  examine  the  operations,  or  proceedings  of  survey,  made 
by  Don  Vincente  Pintado  ;  and,  if  he  found  them  correct,  that 
he  should  record  in  his  books  the  plan  representing  the  40,000 
arpents  of  land  solicited  by  the  aforesaid  Reynes,  and  furnish 
a  copy  of  said  plan  to  accompany  the  title.  That,  these  for- 
malities having  been  complied  with,  I  approved,  by  an  act 
bearing  date  of  19th  of  December  last,  the  valuation  made  of 
said  40,000  superficial  arpents,  and  ordered  that  the  docu- 
ments should  be  sent  to  the  minister  of  the  royal  treasury  for 
a  liquidation  of  the  value  of  the  land ;  and,  on  its  being  shown 
that  the  amount  due  to  the  royal  treasury  had  been  entirely 
paid  in  the  royal  coffers,  in  certificates  of  credit,  as  proposed 
by  said  Don  Jos^  Reynes,  also  with  the  sum  for  the  (media 
anata)  half-yearly  tribute  to  the  king,  and  for  its  transporta- 
tion to  Spain,  that  then  a  title  of  property,  in  due  form,  should 
be  given  to  the  party.  From  the  receipt  of  payment  given 
by  the  ministry  of  the  royal  treasurj*,  bearing  date  81st  of 
December  last,  which  jcceipt  is  with  the  proceedings  to 
which  I  refer,  it  ai)peai-s  that  the  said  Don  Jos<5  Reynes 
did  pay  in  the  royal  coffers  49,416  reales  (bits)  of  silver: 
48,000  for  the  price  of  the  land,  at  15  cents  i)er  arpent,  and  the 
balance,  1,416  reales,  for  the  2J  per  cent,  ftn*  the  half-yearly 
tribute,  and  18  per  cent,  for  the  transportation  of  tribute  to 
Spain  ;  in  consequence  of  which,  and  it  being  evident,  from 
the  plan  and  proceedings  of  survey  furnished  by  the  Sur- 
veyor-General, Don  Carlos  Trudeau,  bearing  No.  1,672,  that 
the  said  40,000  superficial  arpents  are  situated  in  the  district 
*l^n  ^^  Baton  *Rouge,  sit  four  miles  and  one  third  south  of 
J  the  boundarv-line  between  the  domains  of  his  Catholic 
Majesty  and  the  United  States  of  America,  bounded  on  the 
north  by  lands  belonging  to  Jayme  Jorda,  a  captain  of  the 
army,  and  those  of  an  officer  of  the  same  grade,  Don  Manuel 
de  Sanzos;  and  on  the  otlier  sides  by  vacant  lands,  the  River 
Comite  passing  through  tlie  centre  of  tlie  said  40,000  arpenta, 
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which  are  also  intersected  by  a  branch  of  said  river  commonly 
called  the  Canaveral. 

"  Therefore,  and  agreeably  to  the  power  delegated  to  me,  I 
do  hereby  grant,  under  title  of  sale,  to  the  above-named  Don 
Jos^  Reyues,  the  40,000  superficial  arpents  of  land  which  he 
petitioned  for,  in  the  spot,  and  within  the  District  of  Baton 
Rouge,  where  they  have  at  his  instance  been  measured, 
bounded,  and  surveyed,  under  the  aforesaid  limits,  as  repre- 
sented by  the  plan  and  measurement  above  cited ;  all  of  which, 
for  the  better  understanding  of  what  is  here  set  forth,  as  well 
as  the  directions,  distances,  and  localities,  shall  be  annexed 
to  this  title  ;  and  I  impart  to  him  (Don  Jos^  Reynes)  entire 
and  clear  dominion  over  said  40,000  arpents  of  land,  that,  as 
his  own  lands,  from  h<aving  purchased  and  paid  for  them  to 
the  royal  treasury,  he  may  possess,  cultivate,  and  dispose  of 
them  at  his  pleasure  ;  and  I  do  authorize  him  to  take  posses- 
sion of  them  ;  in  which  possession  I  do  hereby  ])lace  him,  with- 
out prejudice  to  any  third  person  who  might  have  a  better  right. 

"  In  testimony  whereof,  I  have  ordered  these  presents  to  be 
delivered  under  my  signature,  sealed  with  my  coat  of  arms, 
and  countersigned  by  the  undersigned,  notary  of  the  royal 
treasury,  who,  as  well  as  the  principal  comptroller,  will  regis- 
ter this  act. 

"  Given  in  New  Orleans,  on  the  2d  day  of  January,  1804. 
(Signed,)  Juan  Ventura  Moralbs. 

"  By  order  of  the  Sen'r  Intendant. 

Carlos  Ximbnbs. 

"  The  above  title  has  been  registered  in  folio  37  to  40  of 
the  book  under  my  cliarge  destined  to  that  effect,  and  for 
titles  of  said  class. 

(Signed,)  Carlos  Ximenes. 

"  Registered  in  the  office  of  the  principal  comptroller  for 
the  army,  and  also  in  the  office  of  the  royal  treasury,  (both  of 
which  are  under  our  charge,)  at  page  38  of  the  book  destined 
to  that  efTect  and  purpose. 

(Signed,)  Gilbbrto  Leonard. 

Manuel  Armirbs." 

On  the  26th  of  May,  1824,  Congress  passed  an  act  (4  Stat, 
at  L.,  52),  from  which  the  following  are  extracts. 

*The  first  section  declares, — "  That  it  shall  and  may  r«-i  oo 
be  lawful  for  any  pei-son  or  persons,  or  their  legal  rep-  '• 
resentatives,  claiming  lands,  tenements,  or  hereditaments  in 
that  part  of  the  lat«  Province;  of  Louisiana  which  is  now  in- 
cluded within  the  State  of  Missouri,  by  virtue  of  any  French 
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or  Spanish  grant,  concession,  warrant,  or  order  of  survey, 
legally  made,  granted,  or  issued,  before  the  10th  day  of  March, 
1804,  by  the  proper  authorities,  to  any  person  or  persons  resi- 
dent in  the  Province  at  the  date  thereof,  or  on  or  before  the 
10th  day  of  March,  1804,  and  which  was  protected  or  secured 
by  the  treaty  between  the  United  States  of  America  and  the 
French  Republic,  of  the  30th  day  of  April,  1803,  and  which 
might  have  been  perfected  into  a  complete  title  under  and  in 
conformity  to  the  laws,  usages,  and  customs  of  the  govern- 
ment under  which  the  same  originated,  had  not  the  sov- 
ereignty of  the  country  been  transferred  to  the  United  States," 
to  present  a  petition  to  the  District  Court  of  Missouri,  setting 
forth  their  claim,  and  praying  that  the  validity  of  such  title 
of  claim  might  be  inquired  into  and  decided  by  the  said  court. 
The  United  States  were  to  put  in  their  answer  by  the  District 
Attorney,  and  the  proceedings  in  the  cause  were  to  be  con- 
ducted according  to  the  rules  of  a  court  of  equity. 

By  the  second  section  it  is  enacted : — "  And  the  said  court 
shall  have  full  power  and  authority  to  hear  and  determine  all 
questions  arising  in  said  cause  relative  to  the  title  of  the  claim- 
ants ;  the  extent,  locality,  and  boundaries  of  the  said  claim,  or 
other  matters  connected  therewith  fit  and  proper  to  be  heard 
and  determined ;  and  by  a  final  decree  to  settle  and  deter- 
mine the  question  of  the  validity  of  the  title,  according  to 
the  law  of  nations ;  the  stipulations  of  any  treaty,  and  pro- 
ceedings under  the  same ;  the  several  acts  of  Congress  in  relar 
tion  thereto ;  and  the  laws  and  ordinances  of  the  government 
from  which  it  is  alleged  to  have  been  derived  ;  and  all  other 
questions  properly  arising  between  the  claimants  and  the 
United  States." 

The  act  of  17th  June,  1844  (5  Stat,  at  L.,  676),  entitled 
"  An  act  to  provide  for  the  adjustment  of  land  claims  within 
the  States  of  Missouri,  Arkansas,  and  Louisiana,  and  in  those 
parts  of  the  States  of  Mississippi  Jind  Alabama  south  of  the 
thirty-first  degree  of  north  latitude,  and  between  the  Misissippi 
and  Perdido  Rivers,"  revived  and  reenacted  so  much  of  the  act 
of  26th  May,  1824,  entitled  "  An  act  to  enable  claimants  to 
land  within  the  State  of  Missouri  and  Territory  of  Arkansas 
to  institute  proceedings  to  try  the  validity  of  their  claims,''  so 
far  Jis  the  same  related  to  the  state  of  Missouri,  and  extended 
the  same  to  the  States  of  Louisiana  and  Arkansas,  and  to  so 
♦l^Sl  "^^^^^  *^^  ^^^  States  of  Mississippi  and  Alabama  as  is 
-»  above  described, "  in  the  same  way,  and  with  the  same 
rights,  powers,  and  jurisdictions,  to  every  extent  they  can  be 
rendered  applicable,  as  if  these  States  had  been  enumerated 
in  the  original  act  hereby  revived,  and  the  enactments  ex- 
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pressly  applied  to  them  as  to  the  State  of  Missouri ;  and  the 
District  Court,  and  the  judges  thereof,  in  each  of  these  States, 
shall  have  and  exercise  the  like  jurisdiction  over  the  land 
claims  in  their  respective  States  and  districts,  originating  with 
either  the  Spanish,  French,  or  British  autliorities,  as  by  said 
act  was  given  to  the  court  and  the  judge  thereof  in  the  State 
of  Missouri." 

The  treaty  of  cession  by  Spain  to  France  is  dated  1st  Oc- 
tober, 1800,  and  its  terms  will  be  found  stated  in  the  treaty 
of  cession  by  France  to  the  United  States,  dated  30th  April, 
1803  (8  Stat,  at  L.,  200).  The  act  of  delivery  by  Spain  to 
France  took  place  on  the  30th  of  November,  1803,  and  by 
France  to  the  United  States  on  the  20th  of  December,  1803. 
State  Papers,  Foreign  Relati(^ns,  Vol.  II.,  page  582  et  seq. 

On  the  13th  of  March,  1846,  Reynes«  filed  the  following 
petition : — 

"  To  the  Honorable  the  District  Court  of  the  United  States 

in  and  for  the  District  of  Louisiana. 

"  The  petition  of  Joseph  Reynes,  who  resides  in  the  city 
of  New  Orleans,  respectfully  represents : 

"  That  by  inheritance,  being  the  sole  heir  of  his  father, 
Joseph  Reynes,  now  deceased,  he  is  the  owner  of  forty  thou- 
sand arpents  of  land,  situated  in  what  was  formerly  called, 
under  the  government  of  the  king  of  Spain,  the  district  of 
Baton  Rouge,  four  miles  and  one  third  south  of  the  bound- 
ary-line between  the  then  territory  of  the  king  of  Spain  and 
the  territory  of  the  United  States  of  America,  being  bounded 
on  the  north  by  lands  the  property  of  James  Jorda,  and  by 
property  of  Manuel  de  Sanzos,  and  on  the  other  sides  by 
vacant  lands ;  as  will  more  fully  appear  by  an  authentic  copy 
of  the  original  act  of  sale  and  grant,  by  Juan  Ventura  Mor- 
ales, commissary  of  the  army,  intendant  and  superintendent 
ad  interim  for  the  Province  of  West  Florida,  minister  charged 
with  the  final  settlement  of  all  affairs  relating  to  the  royal 
treasury  of  the  king  of  Spain  in  Louisiana,  to  the  said  Joseph 
Reynes,  deceased,  and  to  the  documents,  plans,  and  surveys 
appended  to  the  same ;  all  of  which  are  authentic,  and  are 
referred  to  and  made  a  part  of  this  petition. 

**  Petitioner  further  alleges,  that  said  land  is  believed  to  be 
situated  in  the  parishes  of  East  Feliciana  and  St.  Helena, 
according  to  the  present  territorial  divisions  of  this  State. 

*"  Petitioner   alleges,  that  his  said  father  acquired  r*-i  qj^ 
the  said  land  by  purchase  and  grant  from  said  Juan  ^ 
Ventura  Morales,  the  duly  authorized  officer  and  agent  of 
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the  government  of  Spain,  the  sovereignty  over  the  territory 
in  which  the  said  land  is  situated  at  the  time  of  the  afore- 
said purchase  and  grant.  That  s<iid  Morales  had  full  author- 
ity from  the  government  of  Spain  to  sell  the  said  land,  and 
to  grant  a  good  and  perfect  title  thereto. 

"  All  of  which  more  fully  api)ear8  from  the  annexed  docu- 
ments, and  also  from  the  original  grant  from  Morales,  which 
has  been  mutilated  by  robbei*s,  who  entered  and  robbed  the 
dwelling-house  of  the  petitioner.  The  said  original  act  in 
the  form  in  which  it  now  exists  is  hereunto  annexed,  together 
with  the  i>lan  of  the  original  survey. 

**  Petitioner  alleges,  that  the  survey  was  made  and  returned 
by  the  duly  authorized  officers  of  the  government  of  Spain, 
on  the  19th  day  of  November,  a.  d.,  1803,  and  that  on  the 
81st  day  of  December,  A.  d.,  1803,  the  money  was  paid  by 
his  said  father  to  the  government  of  Spain  for  the  land ;  and 
that  the  above-mentioned  grant  was  made  to  his  father  on 
the  2d  day  of  January,  A.  d.,  1804. 

''  That  at  the  date  of  the  said  sale  and  grant  to  his  father, 
he  was  a  resident  of  the  Province  of  Louisiana.  That  the 
said  grant  was  protected  by  the  treaty  between  the  United 
States  and  the  French  Republic  of  the  30th  day  of  April, 
1803.  And  that  said  grant  might  have  been  perfected  into  a 
complete  title  under  and  in  conformity  to  the  laws,  usages, 
and  customs  of  the  government  of  Spain,  had  not  the  sover- 
eignty of  the  country  been  transferred  to  the  United  States. 

"  Petitionei-  further  alleges,  that  the  said  grant  did  convey 
to  his  said  father  a  full  and  complete  title  to  the  said  land, 
under  the  laws,  customs,  and  usages  of  the  government  of 
Spain. 

**  Petitioner  alleges,  that  his  claim  to  the  above-mentioned 
land  was  presented  to  the  commissioner  of  the  United  States 
for  confirmation,  and  the  same  was  refused,  as  will  be  more 
fully  seen  by  reference  to  the  report  of  James  O.  Cosby,  the 
said  commissioner,  to  be  found  in  the  18th  volume  of  the 
American  State  Papers,  at  pages  69  and  66. 

"That  the  United  States  government  has  refused,  and  still 
refuses,  to  recognize  and  confirm  the  said  claim,  and  has  as- 
serted a  claim  to  the  same.  And  that  various  i>erson8  have 
pretended  to  set  up  claims  to  said  land  adverse  to  the  rights 
of  the  petitioner,  to  wit,  the  following  persons :  L.  Saunders, 
M.  Harris,  H.  Hardesty,  Ira  Bowman,  John  Morgan,  Joeiah 
Kenton,  Z.  S.  Lyons,  and  Henry  Hawford. 
<i^ori  *"  Wherefore  petitioner  prays,  that  the  District 
J  Attorney  of  the  United  States,  in  behalf  of  the  United 
States,  and  the  said  L.  Saunders,  M.  Harris,  H.  Hardesty,  Ira 
140 


JANUARY   TERM,    1850.  135 

The  United  States  v.  Keynes. 

Bowman,  John  Morgan,  Joisiah  Benton,  Z.  S.  Lyons,  and 
Henry  Hawford,  be  cited  to  answer  this  petition,  and  that, 
after  all  due  proceedings  had,  the  validity  of  petitioner's 
claim  be  inquired  into,  and  that  he  be  decreed  to  be  the  true 
and  lawful  owner  of  the  said  forty  thousand  arpents  of  land. 
And  that  for  so  much  of  said  land  as  shall  be  ascertained  to 
have  been  sold  by  the  United  States,  the  petitioner  shall  be 
allowed  a  like  quantity  of  the  public  lands  belonging  to  the 
government  of  the  United  States,  as  provided  for  by  law, 
and  for  all  other  relief  in  the  premises,  &c.,  &c. 

(Signed,)  Elmoke  &  King, 

Solicitors  for  Complainant. 

"  Joseph  Keynes,  being  duly  sworn,  deposeth  that  the  alle- 
gations of  the  above  petition  are  true. 

(Signed,)  Rbynbs. 

"  Sworn  to  and  subscribed  before  me,  this  13th  of  March, 
1846. 

(Signed,)  L.  E.  Simonds,  Deputy  Clerk.'' 


Annexed  to  this  petition  were  the  above-recited  certificates 
of  survey  and  grant. 

In  June,  1846,  sundry  witnesses  were  examined  on  behalf 
of  the  petitioner,  for  the  purpose  of  verifying  the  signatures, 
&c. 

The  District  Attorney  appeared  on  behalf  of  the  United 
States,  and  traversed  the  petition.  The  other  defendants 
allowed  judgment  to  go  against  them  by  default. 

On  the  8d  of  November,  1846,  the  court  pronounced  the 
following  decree : — 

"  The  court  having  heretofore  taken  this  case  under  con- 
sideration, and  having  maturely  considered  the  same,  doth 
now  order,  adjudge,  and  decree,  that  the  petitioner  recover 
the  land  claimed  in  his  petition,  and  described  in  the  survey 
of  Pintado,  revised  by  Trudeau,  appended  thereto ;  and  if  it 
should  happen  that  any  portion  of  said  land  has  been  sold  or 
otherwise  disposed  of  by  the  United  States,  it  is  ordered  that 
for  such  portions  the  petitioner  have  the  right  to  enter  other 
lands  belonging  to  the  United  States,  at  any  land  office  in 
Louisiana,  according  to  the  provisions  of  the  eleventh  section 
of  the  act  of  1824.  And  it  appearing  by  reference  to  the 
order  of  this  court,  dated  the  17th  day  of  June,  1846,  that 
petitioner's  petition  has  *been  heretofore  taken  pro  r«ig^ 
confessoj  against  L.  Saunders,  M.  Harris,  H.  Hardesty,  '■ 
Ira  Bowman,  John  Morgan,  Josiah  Benton,  Z.  S.  Lyons,  and 
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Henry  Hawford,  and  the  said  defendants  not  having  entered 
their  names  to  the  said  petition,  or  taken  any  steps  to  set  aside 
tlie  said  order  taking  the  petition  pro  confesso^  it  is  further 
ordered  and  decreed  that  the  i)etitioner  recover  the  above- 
described  land  from  the  said  defendants,  unless  the  portions 
they  may  claim  shall  have  been  sold  to  them  by  the  govern- 
ment of  the  United  States,  or  otherwise  disposed  of  by  the 
said  government  to  the  said  defendants ;  in  which  event  the 
petitioner  is  to  obtain  relief  in  the  manner  above  pointed  out, 
where  the  government  of  the  United  States  have  sold  or 
otherwise  disposed  of  any  portion  of  the  hand  he  claims. 

"  Judgment  rendered  November  3d,  1846  ;  judgment  signed 
November  12th,  1846. 

(Signed,)  Theo.  H.  McCaleb,  U,  S.  Judge.'' 

From  this  decree  the  United  States  appealed  to  this  court. 

The  cause  was  argued  for  the  apj)ellants  by  Mr.  Johnson 
(Attorney-General),  and  by  Messrs.  Brent  and  May^  for  the 
appellee. 

Mr.  Johnson  made  the  following  points. 

I.  That  the  land  in  controversy,  being  within  the  limits  of 
tlie  territory  ceded  to  the  United  States  by  France  by  the 
treaty  of  30th  of  April,  1803,  Spain  had  no  authority  to  dis- 
j)ose  of  it,  her  title  having  passed  to  F" ranee  by  the  treaty  of 
St.  Ildefonso  of  the  1st  October,  1800,  and,  consequently,  the 
grant  in  this  case  is  void.  Foster  and  JElatn  v.  Neilson^  2 
Pet.,  253 ;  Lee  v.  Garcia^  12  Pet.,  511 ;  and  the  18th  volume 
of  State  Papers. 

II.  That  the  act  of  Congress  of  the  26th  March,  1804, 
section  14,  having  declared  null,  void,  and  of  no  effect,  all 
grants  made  within  said  territory  after  the  1st  of  October, 
1800,  the  act  of  1844,  extending  the  act  of  1824  to  said  terri- 
tory, is  to  be  construed,  among  other  things,  with  reference 
to  said  act,  and  is  not  to  be  considered  as  giving  validity  to 
any  grants  made  after  that  date. 

Mr.  Johnson  then  gave  a  history  of  the  country  between  the 
Mississippi  and  Perdido  Rivers.  The  executive  and  legislative 
departments  of  the  government  always  asserted  that  it  passed 
to  the  United  States  under  the  Louisiana  treaty,  because  Spain 
ceded  Louisiana  to  France  with  the  same  limits  which  bounded 
the  Province  when  France  formerly  possessed  it,  which  limits 
♦1^71  *i"^1^^6d  tlie  country  in  question.  He  referred  to  the 
1  correspondence  between  our  ministers  and  M.  Cev- 
allos,  the  Minister  of  Foreign  Relations,  of  Spain,  in  *'  State 
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Papers,"  Foreign  Relations,  Vol.  II.,  pp.  629  to  660.  Spain 
said  this  country  did  not  belong  to  us,  and  retained  pos- 
session of  it  until  the  year  1810.  The  rest  of  Louisiana 
was  delivered  to  us  in  1804.  All  grants,  in  order  to  be 
valid,  must  have  emanated,  after  1803,  from  the  United 
States;  and  between  1801  and  1803  from  the  French, 
government.  This  court  has  given  this  construction  to  the 
treaty.  In  the  case  of  Foster  and  Elam  v.  Neihon^  the  court 
had  only  the  American  copy  of  the  treaty  of  1819  before 
it,  which  said  that  grants  of  land  should  be  ratified  and  con- 
firmed, implying  that  some  act  of  ratification  was  to  be  done 
by  our  government  after  the  treaty.  But  in  the  Arredondo 
casey  the  Spanish  copy  was  produced,  which  said  that  the 
grants  should  remain  ratified  and  confirmed.  But  this  article 
only  related  to  the  Spanish  side  of  the  line,  and  had  no  appli- 
cation to  what  had  been  our  side  of  the  line  since  1803.  In 
Garcia  v.  Lee^  the  court  confirmed  its  former  decision,  except 
so  far  as  it  was  changed  by  the  production  of  the  Spanish 
copy  of  the  treaty  of  1819.  We  became  proprietors  of  Louisi- 
ana in  October,  1800.  Consequently,  all  subsequent  Spanish 
grants  are  void,  like  the  grant  now  before  us.  The  court 
below  confirmed  this  grant,  upon  the  ground  that  the  act  of 
Congress  of  1824  imparted  validity  to  it.  This  is  the  only 
question  now  to  be  argued ;  all  the  rest  is  settled  law. 

(^Mr.  Johnson  then  referred  to  and  examined  all  the  laws 
of  Congress  between  1804  and  1824,  to  show  that  they  all 
considered  such  grants  void.)  The  act  of  1824  does  not  rec- 
ognize such  a  grant  as  valid.  The  claimant  must  show  that 
the  grant  under  which  he  claims  was  legally  made,  which  it 
was  not ;  and  he  must  show,  also,  that  the  inchoate  would 
have  ripened  into  a  perfect  title  under  the  Spanish  laws, 
which  the  present  grant  could  not  have  done.  He  must 
show  that  the  grant  was  protected  by  our  treaty  with  France. 
But  the  date  of  the  grant  here  is  subsequent  to  the  treaty, 
and  to  confirm  it  we  should  have  to  recognize  Spain  as  the 
sovereign  of  the  country.  The  only  grants  embraced  within 
the  act  of  1824  are  those  made  by  Spain  before  1800,  or  by 
France  between  1800  and  1803.  The  act  of  1844  did  not  go 
as  far  as  that  of  1824,  because  it  only  revived  so  much  of  it 
as  was  applicable.  The  state  of  the  question  was  well  known 
then,  and  Congress  could  not  have  intended  to  undo  what 
they  had  been  doing  ever  since  1804,  when  they  declared  all 
such  grants  void. 

*Me88r8.  Brent  and  May^  for  the  appellee,  con-  r«-iQQ 
tended, —  ^ 
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1.  That  his  title  papers  (not  objected  to  in  the  court  be- 
low) establish  a  sufficient  title,  under  the  laws  of  Spain,  to 
entitle  him  to  the  benefits  of  the  act  of  26th  May,  1824. 

2.  That  the  grant  relied  on  was  in  itself  a  complete  title 
prior  to  the  10th  of  March,  1804 ;  and  if  not,  then  the  claim 
set  up  might  have  been  matured  into  a  complete  title,  had 
not  the  country  been  transferred  to  the  United  States. 

3.  That  the  decree  should  be  affirmed. 

The  act  of  17th  June,  1844,  ch.  95  (5  Stat,  at  L,  676), 
revives  so  much  of  the  act  of  26th  May,  1824,  ch.  173  (4 
Stat,  at  L.,  52),  as  relates  to  the  State  of  Missouri,  for  five 
years,  and  applies  the  law  of  1824  to  Louisiana,  the  same  as 
it  was  enacted  for  Missouri. 

By  the  act  of  1844,  ch.  95,  therefore,  the  court  has  juris- 
diction over  land  claims,  originating  with  the  Spanish, 
French,  or  British  authorities,  to  the  same  extent  that  the 
court  had  under  the  Missouri  law. 

The  act  of  1824,  ch.  173  (4  Stat,  at  L.,  52),  allows  any 
person  claiming  lands  in  that  part  of  the  late  Province  of 
Louisiana  which  is  now  included  within  the  State  of  Missouri, 
by  virtue  of  any  French  or  Spanish  grant,  concession,  war- 
rant, or  order  of  survey,  legally  made,  granted,  or  issued,  be- 
fore the  10th  of  March,  1804,  by  the  proper  authorities,  to  any 
person,  &c.,  resident  iu  the  Province  of  Louisiana  at  the  date 
thereof  (meaning  the  date  of  the  grant,  &c.),  or  on  or  before 
the  10th  of  March,  1804,  (meaning  resident  in  Louisiana  on 
or  before  the  10th  of  March,  1804,)  which  was  protected  or 
secured  by  the  treaty  between  the  United  States  of  America 
and  the  French  Republic,  of  the  30th  April,  1803,  and  which 
might  have  been  perfected  into  a  complete  title,  under  and 
in  conformity  to  the  laws,  usages,  and  customs  of  the  govern- 
ment under  which  the  same  originated,  had  not  the  sover- 
eignty of  the  country  been  transferred  to  the  United  States. 
The  act  then  proceeds  to  direct  the  manner  of  instituting 
suit,  &c. 

The  facts  connected  with  this  very  claim  will  be  found 
fully  reported  by  the  Commissioner  in  the  18th  volume 
of  American  State  Papers  (3d  vol.  on  Public  Lands),  59 
and  66. 

With  a  view  to  explain  the  rights  secured  by  this  act  of 
26th  May,  1824,  we  will  briefly  examine  the  cases  arising  in 
this  court  in  regard  to  Spanish  claims ;  and  more  particularly, 
those  decided  under  this  very  law. 

Foster  and  Elam  v.  Neilson^  2  Pet.,  254,  was  a  petitory  or 
possessory  action  brougnt  by  individuals  against  a  possessor 
(under  no  special  act  of  Congress),  to  recover  lands  lying 
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east  *of  the  Mississippi  River  and  west  of  the  Perdido.  p#^  oq 
It  was  brought  to  try  the  question  whether  tliat  dis-  L 
trict  of  country  passed  to  the  United  States  under  the  treaty 
of  Paris,  dated  30th  April,  1803,  and  if  it  did  not  so  pass, 
tlien  to  raise  the  inquiry  whether  the  Spanish  grants  made 
by  Spain  while  she  was  de  facto  sovereign  of  all  that  district  of 
country  were  not  protected  by  the  eighth  article  of  the  treaty 
of  Washington,  22d  February,  1819,  by  which  Spain  ceded 
to  the  United  States  the  two  Floridas. 

On  both  these  questions  the  court  decided  against  the 
claimants.  On  the  first,  because  the  legislative  and  executive 
depai'tments  had  precluded  all  inquiry  into  this  purely  polit- 
ical question  by  asserting  our  right  to  the  territory  under  the 
treaty  of  1803.  (See  2  Pet.,  307.)  And  on  the  second  ques- 
tion, because  the  court,  although  divided  on  the  effect  oi  the 
eighth  article  of  that  treaty,  (see  2  Pet.,  313,)  fully  concurred 
in  considering  that  treaty  as  practically  securing  no  rights  to 
Spanish  claimants,  until  Congress  should  legislate  fer  the 
purpose  of  executing  its  guarantees.  (2  Pet.,  814,  SIS.") 
And  inasmuch  as  Congress  had  failed  to  confirm  Spanish 
titles  west  of  the  Perdido,  therefore  no  right  could  be  set  up 
at  law  under  that  treaty.  (2  Pet*,  315.)  And  the  difficulty 
which  in  that  case  was  insurmountable  was,  that,  even  if  the 
treaty  of  1819  protected  the  Spanish  titles  west  of  the  Per- 
dido, yet  Congress  had  never  repealed  the  fourteenth  section 
of  the  act  of  1804  (2  Stat,  at  L.,  287).    See  2  Pet.,  317. 

Now,  as  our  land  lies  within  the  disputed  territory,  it  is 
clear  that  we  cannot  recover  unless  Congress  has,  by  the  act 
of  1824,  above  recited,  conferred  new  rights  on  the  Spanish 
claimants.  We  shall  contend  that  the  act  of  1824  is  not 
meant  to  open  the  question  whether  the  lands  or  territory  in 
dispute  passed  to  our  government  by  the  treaty  of  1803,  but, 
assuming  that  they  did  so  rightfully  pass,  still  to  recognize 
those  grants  as  entitled  to  respect,  because  made  by  the  gov- 
ernment de  facto.  And  surely  nothing  could  be  more  inequit- 
able than  for  our  government  to  repudiate  grants  made  by 
Spain  while  in  actual  possession  of  the  territory,  with  a  claim 
to  hold  it  rightfully. 

Hence  the  act  of  1824,  §  2,  enacts  that  the  final  decree 
shall  "  settle  and  determine  the  question  of  the  validity  of  the 
title  according  to  the  law  of  nations,  the  stipulations  of  any 
treaty  and  proceedings  under  the  same,  the  several  acts  of 
Congress  in  relation  thereto,  and  tlie  laws  and  ordinances  of 
the  government  from  which  it  is  alleged  to  have  been  derived, 
and  all  other  questions  properly  arising  between  the  claim- 
ants and  United  States." 
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-tAa-i  *  According  to  the  law  of  nations,  and  regarding  it 
J  alone  as  the  basis  of  the  decree,  the  grants  of  a  gov- 
ernment de  facto  are  valid.  In  support  of  this  position,  we 
refer  to  State  of  Rhode  Island  v.  Massachusetts^  12  Pet.,  748 ; 
12  Wheat.,  535;  8  Wheat.,  509;  6  Pet.,  712,  734;  10  Pet., 
830 ;  Id.,  718 ;  8  Pet.,  445 ;  9  Pet.,  139 ;  5  Rob.  Adm.,  113 ; 
1  Kent,  Com.,  177. 

It  will  be  seen  by  reference  to  history,  and  to  the  decision 
of  this  court,  that  the  formal  surrender  to  the  United  States 
was  not  made  until  the  20th  of  December,  1803,  and  that  in 
fact  the  United  States  did  not  take  possession  until,  some 
time  after.     Foster  and  Elam  v.  Neilson^  2  Pet.,  303. 

That  Spain  was  in  possession  of  this  territory  in  1804  and 
later,  and  issued  grants  thereof,  was  recognized  in  Keene 
V.  McDonoufjh^  8  Pet.,  310 ;  Pollard's  Heirs  v.  Kibbe^  14  Pet., 
364.  So  that  here  was  a  de  facto  sovereignty  certainly  until 
the  20th  of  December,  1803. 

On  the  19th  of  November,  1803,  the  Spanish  surveyor  had 
returned  the  certificate  of  his  location  of  the  lands  of  Reynes, 
giving  the  boundaries  and  returning  the  appraisement  or 
price  to  be  paid,  and  certifying  tlie  delivery  to  the  purchaser. 

This  alone  was  an  inchoate  title  prior  to  a  surrender  of  pos- 
session by  Spain,  which  would  per  se  entitle  us  to  recover,  as 
it  recites  an  order  of  survey  and  is  based  on  such  order, 
because  the  order  alone  would  be  sufficient  if  it  could  be 
matured  to  a  complete  title  under  the  Spanish  laws  as  to  the 
extent  to  which  inchoate  rights  are  protected.  See  Mitchell 
V.  U.  States^  9  Pet.,  711 ;  Chouteau's  Heirs  v.  U.  States^  9 
Pet.,  146 ;  Barry  v.  Gainhle^  3  How.,  32. 

But  it  will  be  observed  that  the  .act  of  26th  May,  1824, 
equally  respects  titles  which  have  been  completed  under  the 
Spanish  authorities,  prior  to  the  10th  of  March,  1804. 

Congress  have  therefore  virtually  submitted  the  question 
to  the  courts,  whether  a  grant  like  the  one  to  Reynes  (which 
was  executed  by  Morales,  2d  January,  1804)  should,  on  the 
principles  of  equity  or  the  law  of  nations,  or  the  terms  of 
"  any  treaty  or  any  act "  of  Congress,  be  confirmed  and  re- 
spected. 

It  does  not  distinctly  appear  why  Congress  fixed  the  10th 
of  March,  1804,  as  the  limit  of  inquiry,  unless  that  was  the 
period  when  possession  of  Louisiana  by  the  United  States 
was  supposed  to  be  consummated.  This  court  have  fixed  the 
date  of  our  possession  of  Louisiana  to  be  in  March,  1804. 
Chouteau  v.  JSckhaH^  2  IIow.,  373. 

The  fourteenth  section  of  the  act  of  26th  March  1804  (2 
Stat,  at  L.,  287),  had  annulled  all  Spanish  grants  subsequent 
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to  *the  treaty  of  St.  Ildefoiiso  in  1800,  and  doubtless  rm-tAi 
Congress  meant,  by  designating  the  10th  of  March,  •- 
1804,  as  the  limit  of  inquiry,  to  admit  tlie  equity  of  all  legal 
grants  made  by  the  authorities  in  possession,  and  even  all 
inchoate  rights  originating  prior  to  that  day. 

It  cannot  be  possible  that  Congress  designed  by  the  act  of 
26th  May,  1824,  to  submit  grants,  &c.,  made  by  Spain  prior 
to  the  10th  of  March,  1804,  to  the  jurisdiction  of  the  courts, 
merely  to  decide  that  Spain  had  no  title  to  make  such 
grants.  We  therefore  regard  the  act  of  Congress  as  vir- 
tually admitting  the  title  of  Spain  to  make  these  grants  U]) 
to  the  10th  of  March,  1804.  But  even  if  the  courts  are  to 
decide  on  the  title  of  Spain,  as  well  as  the  validity  of  the 
grant  under  her  laws,  then  it  is  clear  that  the  title  of  a  de 
facto  sovereign  is  suflBcient. 

Should  it  be  contended  th«at  the  words,  "  which  was  pro- 
tected or  secured  by  the  treaty  between  the  United  States  of 
America  and  the  French  Republic  of  the  30th  April,  1803, 
and  which  might  have  been  perfected  into  a  complete  title," 
&c.,  are  restrictive  of  the  class  of  claims  to  be  adjudicated  on, 
and  designate  only  such  claims  as  had  originated  at  the  date 
of  that  treaty,  and  exclude  such  claims  as  originated  after 
that  date  and  prior  to  the  10th  of  March,  1804,  then  we  sub- 
mit that  such  a  construction  would  reject  as  idle  and  un- 
meaning all  that  part  of  the  act  which  refers  to  orders  of 
survey,  grants,  &c.,  made  or  issued  prior  to  the  10th  of 
March,  1804;  for  if  grants  or  titles  acquired  subsequent  to 
the  treaty  of  30th  April,  1803,  are  not  protected  by  its  terms, 
then  why  designate  the  10th  of  March,  1804,  as  the  period 
anterior  to  which  any  order  of  survey,  &c.,  might  be  consid- 
ered and  decided  ?  Can  it  be  that  an  order  of  survey  made 
prior  to  the  10th  of  March,  1804,  is  to  be  considered  merely 
to  be  rejected?  Such  a  conntiuction,  without  reason  and  in 
violation  of  the  letter  of  the  law,  must  be  wholly  untenable. 

The  treaty  of  Paris,  by  which  the  United  States  acquired 
Louisiana  from  France,  will  be  found  in  1  White's  New 
Recopilacion,  196,  and  bears  date  on  the  30th  of  April,  1803, 
by  which  it  will  be  seen  that  France  only  ceded  Louisiana  "  as 
fully  and  in  the  same  manner  "  as  she  had  acquired  it  by  the 
treaty  of  St.  Ildefonso.     See  Art.  1. 

Now,  whatever  rights  were  acquired  by  France,  it  will  be 
seen  that  the  act  of  delivery  by  Spain  only  bears  date  the 
30th  of  November,  1803,  and  was  not  deposited  among  the 
archives  until  tlie  28th  of  December,  1803.  2  White's  New 
Recopilacion,  195,  19G. 

So  that  it  is  clear  that  France  had  no  actual  possession 
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*1421  ^"^^^  *^^^  ^^^^^  ^^  November,  1803,  nor  did  she  trans- 
J  fer  this  possessiou  to  the  United  States  until  the  20th 
of  December,  1803.  2  White's  Recopilacion,  226.  And  even 
these  transfers  were  mere  paper  transfers  of  possession,  which 
in  fact  was  not  consummated  until  some  time  afterwards. 

Art.  4th  of  tliis  treaty  provides  for  the  sending  of  a  French 
commissary  thereafter,  to  deliver  possession  of  Louisiana  to 
the  United  States;  and  Art.  5th  shows  that  the  possession 
was  not  designed  to  be  changed,  or,  in  other  words,  that  the 
treaty  was  not  to  go  into  effect  until  the  exchange  of  ratifica- 
tions. This  exchange  of  ratifications  did  not  take  place  until 
the  21st  of  October,  1808,  so  that  rights  which  were  inchoate 
prior  to  that  day  are  secured  by  the  treaty  under  its  guaran- 
tees of  property  to  the  citizens.     12  Pet.,  299. 

If,  therefore,  the  treaty  be  regarded  as  speaking  from  the 
exchange  of  ratifications,  then  our  order  of  survey  was  ex- 
pressly protected,  being  dated  on  1st  September,  1803,  as 
recited  in  the  return  of  survey  and  appraisement  and  de- 
livery. These  recitals  are  evidence.  U.  States  v.  Arredondo^ 
6  Pet.,  729,  731 ;  U.  States  v.  Clark,  8  Pet.,  448.  See  also 
this  order  of  survey,  18  American  State  Papers,  59 ;  3  Story 
on  Const,  §  1507 ;  Rawle  on  Const.,  56, 57 ;  Vattel,  §§  156, 208. 

It  will  be  seen  that  no  objections  were  taken  below  to  the 
petitioner's  evidence,  or  the  facts  recited  therein.  Then  there 
is  proof  in  this  cause  of  an  inchoate  title  expressly  protected 
as  property  by  the  treaty,  speaking  from  the  date  of  its  rati- 
fication, 21st  October,  1803 ;  and  if  so,  the  cause  is  ended. 

But  if  we  are  wrong  in  this,  then  we  contend  that  the  third 
article  of  the  treaty,  which  declares  that,  "  in  the  mean  time, 
they  (the  inhabitants)  shall  be  maintained  and  protected  in 
the  free  enjoyment  of  their  liberty,  property,  and  religion," 
was  designed,  not  only  to  protect  existing  grants,  but  such 
property  as  might,  in  the  mean  time,  be  lawfully  acquired, 
either  by  purchase  from  individuals,  or  the  government  de 
facto. 

The  right  to  acquire  property  may  be  said  to  be  property ; 
and  inasmuch  as  the  United  States  were  not  in  a  condition  to 
grant  the  public  domain  until  the  20th  of  December,  1803,  or 
after  that  time,  the  treaty  must  be  equitably  construed  as 
protecting,  prospectively,  property  acquired  from  Spain, 
while  her  laws  were  lawfully  in  force.  Otherwise,  rights 
arising  under  those  laws  would  be  disregarded,  while  the 
laws  were  held  valid,  and  binding  on  the  inhabitants.  In 
support  of  these  views  we  refer  to  the  case  of  Delass^is  v.  The 
United  States,  9  Pet.,  131 ;  but  more  earnestly  to  the  case  of 
Smith  V.  The  United  States,  10  Pet.,  330. 
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*Our  grant  being  signed  by  Morales,  the  Governor  rm^A*^ 
and  Intendant  of  Louisiana,  as  proved  by  Mazureau,  L 
and  by  Bouligny,  there  can  be  no  question  about  his  power 
to  make  such  a  grant,  as  tliis  court  has  already  decided.  2 
How.,  374  ;  4  How.,  460.  Also,  6  Pet,  714  and  723,  724, 
727. 

The  case  of  Arredondo  v.  The  United  States^  6  Pet.,  691, 
was  instituted  under  the  sixth  section  of  the  act  of  23d  May, 
1828.  The  sixth  section  of  this  law  will  be  found  in  the  note 
to  6  Pet.,  707  ;  by  which  it  appears  that  the  Arredondo  claim, 
which  contained  more  land  than  the  commissioners  were  au- 
thorized to  decide  on  (they  being  limited  to  a  league  square, 
6  Pet.,  706),  deijended  on  this  very  act  of  26th  May,  1824, 
which  was,  in  such  cases,  applied  to  Florida.  See  6th  section, 
recited  in  6  Pet.,  707,  708.  In  that  case  the  court  say,  that 
the  case,  as  presented  under  the  act  of  1824,  assumes  a  very 
different  aspect  (from  that  of  Elam  and  Foster  v.  NeiUon^^ — 
that  the  ownership  of  the  land,  by  the  United  States  or  the 
claimant,  is  to  be  considered  as  a  "purely  judicial  question," 
and  to  be  decided  "  as  between  man  and  man."     6  Pet.,  712. 

And  in  that  very  case,  the  court  proceeded  to  confirm  the 
claim,  by  regarding  the  treaty  of  cession,  not  as  requiring  fur- 
ther legislation  to  confirm  the  claims,  but  as  of  itself,  and  by 
itself,  the  basis  of  a  valid  title. 

Next  in  order  is  the  case  of  The  United  States  v.  Perch* 
man^  7  Pet.,  which  is  only  material  as  establishing  that  the 
decision  in  Ulam  and  Foster  v.  Neihon  would  have  been  dif- 
ferent if  the  Spanish  copy  of  the  treaty  of  1819  had  been  be- 
fore the  court  (see  7  Pet.,  89)  ;  and  as  being  a  case  in  which 
the  Spanish  claim  was  estnblished  substantially  under  the  act 
of  26th  May,  1824,  which  was  applicable  to  the  case.  See  7 
Pet.,  84,  86. 

Garcia  v.  Lee^  12  Pet.,  515,  was  a  case  not  instituted  under 
any  act  of  Congress,  but,  like  Foster  and  Elam  v.  Neilson^  in- 
volved the  right  of  Spain  to  grant  titles  in  that  part  of  Louis- 
iana east  of  the  Mississippi  River ;  and  it  was  held,  that  the 
grant,  being  by  Spain  in  1806,  was  to  be  disregarded,  under 
the  principles  of  Foster  and  Elam  v.  Neilson, 

Les  Bois  v.  BramelU  4  How.,  463,  considers  the  confirmji- 
tion  of  a  Spanish  claim  by  a  Board  of  Commissioners,  or 
by  Congress  directly,  or  by  the  District  Courts,  by  force  of 
the  act  of  1824,  as  a  location  of  land,  by  a  law  of  the  United 
States. 

Mr.  Justice  DANIEL  delivered  tlie  opinion  of  the  court. 
The  petitioner  in   the  court  below,  as  the  heir  of  Jos^ 
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Reynes,  claimed  under  a  grant  from  the  government  of  Spain, 
*1 441  *^'^^^y  thousand  arpents  of  land,  lying  within  what  was 
J  formerly  the  district  of  Baton  Rouge,  now  making  por- 
tions of  the  parishes  of  East  Feliciana  and  St.  Helena  in  the 
State  of  Louisiana.  The  documents  upon  which  this  claim 
is  asserted,  so  far  as  the  formalities  entering  into  the  creation 
of  a  complete  title  under  the  Spanish  government  are  requi- 
site, appear  to  be  regular,  and  to  have  been  admitted  in  evi- 
dence without  exception.  No  exception  either  has  been 
taken  to  the  verity  of  the  signatures  and  certificates  ap- 
pended to  those  documents,  or  to  the  truth  of  the  official 
position  of  the  agents  by  whom  tliose  signatures  and  certifi- 
cates have  been  made.  The  questions  arising  upon  this  record 
grow  out  of  considerations  beyond  the  mere  facts  admitted 
as  above  mentioned,  considerations  involving  the  powers  of 
the  agents,  whose  acts  are  relied  on,  as  affected  by  the 
treaties,  by  the  political  sovereignty,  and  by  the  legislation 
of  the  United  States. 

The  petition  in  this  case,  if  not  by  its  own  terms,  has,  by 
the  arguments  adduced  in  its  support,  been  rested  upon  the 
act  of  Congress  of  May  26, 1824,  (reenacted  by  the  act  of 
June  17,  1844,  and  extended  in  its  operation  to  claims  origi- 
nating with  either  the  Spanish,  French,  or  British  authorities,) 
by  which  act  it  seems  to  be  supposed  that,  beyond  the  mere 
permission  therein  given  to  proceed  against  the  United  States 
as  defendants  in  their  own  courts,  some  essential  rights  in  the 
subjects  of  pursuit  have  been  originated  or  superinduced  on 
behalf  of  claimants, — rights  which  but  for  the  law  of  1824 
could  not  have  existed.  The  character  of  this  hypothesis  re- 
quires particular  examination,  as  upon  its  correctness  or  its 
fallacy  must  depend  the  fiite  of  this  claim,  and  of  every  other 
similarly  situated.  Pursuing  this  theory,  it  is  insisted  that 
the  petitioner  (the  defendant  in  error  here),  as  the  heir  of  a 
purchaser  for  valuable  consideration  from  the  Spanish  au- 
thorities, and  holding  tlie  evidences  of  a  perfect  title  from 
those  authorities,  is  now  permitted  to  ^how  that  he  falls 
within  the  class  of  persons  whose  rights  have  been  protected, 
both  by  the  treaty  of  St.  Ildefonso,  between  Spain  and 
France,  of  the  Ist  of  October,  1800,  and  by  the  treaty  of 
Paris  between  France  and  the  United  States,  of  the  30th  of 
April,  1803,  and  who  are  specially  referred  to  and  provided 
for  in  the  act  of  1824.  In  answer  to  this  pretension  of  right 
under  the  act  of  1824,  it  might  perhaps  be  sufficient  to  ob- 
serve, that,  if  this  right  be  asserted  in  virtue  of  a  perfect 
Spanish  title,  it  would  seem  to  be  comj)rised  neither  within 
tlie  mischief  nor  tlie  reincily  C(>ntein[)lated  by  the  statute. 
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The  mischief  intended  to  be  provided  for  by  the  act  of  1824 
was  the  inchoate  or  incomplete  condition  of  titles  having  a 
fair  *and  just  and  legal  inception  under  either  the  r«i4^c 
French  or  Spanish  governments  of  Louisiana,  but  "■ 
which,  by  reason  of  the  abdication  or  superseding  of  those 
governments,  and  by  that  cause  only,  had  not  been  comj^leted. 
The  remedy  was  the  permission  to  bring  such  titles  before 
the  courts  of  the  United  States,  and  there  to  render  them 
complete,  and  to  establish  them  by  proof  of  the  legality 
and  justice  of  their  origin  and  character.  Such,  then,  being 
the  mischief  declared,  and  such  the  remedy  provided  by  the 
statute,  it  is  difficult  to  perceive  the  reason  or  the  authority 
for  bringing  before  the  courts  merely  for  supervision  titles 
alleged  to  be  already  perfected  under  the  unquestionable  and 
competent  authority  of  either  Spjiin  or  France.  With  regard 
to  titles  so  derived  and  so  consummated,  there  is  no  pro- 
vision made  by  the  statute.  None  could  be  requisite ;  and 
there  could,  with  reference  to  such  titles,  be  nothing  for  the 
courts  to  act  upon,  nothing  which  it  was  competent  for  them 
to  consider.  Conceding  for  the  present  that  the  title  before 
us  has  not  been  completed,  the  inquiry  presents  itself, 
whether  in  other  respects  it  corresponds  with  the  description 
of  claims  authorized  by  the  law  to  be  brought  before  the 
courts  for  completion  and  establishment.  Amongst  the 
requisites  demanded  for  these  titles  by  the  statute  are  the 
following.  They  shall  be  legally  granted,  by  the  proper  au- 
thorities, to  persons  resident  within  the  Province  of  Louis- 
iana at  the  time,  or  on  or  before  the  10th  day  of  March, 
1804;  that  they  should  be  such  claims  as  were  protected  or 
secured  by  the  treaty  between  the  United  States  and  the 
French  Republic  of  the  30th  of  April,  1803,  and  which  might 
have  been  perfected  into  complete  titles  under  and  in  con- 
formity to  the  laws,  usages,  and  customs  of  the  government 
under  which  the  same  originated,  had  not  the  sovereignty  of 
the  country  been  transferred  to  the  United  States.  With 
regard  to  the  modes  of  proceeding  by  which  these  claims  are 
to  be  brought  before  the  courts,  the  statute  next  prescribes 
that  it  shall  be  by  petition  setting  forth  fully  and  plainly  the 
nature  of  the  claim  to  the  lands,  &c.,  particularly  stating  the 
date  of  the  grant,  concession,  warrant,  or  order  of  survey, 
under  which  the  claim  is  made,  by  whom  issued,  &c. 

By  the  second  section  of  the  statute  it  is  enacted,  that 
every  petition  which  shall  be  prosecuted  under  its  provisions 
"shall  be  conducted  according  to  the  lulea  of  a  court  of 
e<iuity,  except  that  the  answer  of  the  District  Attorney  of 
the  United  States  shall  not  be  required  to  be  verified  by  his 
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oath, — and  the  said  court  shall  have  full  power  and  authority 
to  hear  and  determine  all  questions  arising  in  said  cause, 
relative  to  the  title  of  the  claimant,  the  extent,  locality,  and 
*14fil  boundaries  of  the  *claini,  or  other  matters  connected 
J  therewith,  fit  and  proper  to  be  heard  and  determined, 
and  by  a  final  decree  to  settle  and  determine  the  question  of 
the  validity  of  the  title,  according  to  the  laws  of  nations,  the 
stipulations  of  anv  treaty,  and  proceedings  under  the  same, 
the  several  acts  oi  Congress  in  relation  thereto,  and  the  laws 
and  ordinances  of  the  governments  from  which  it  is  alleged 
to  have  been  derived." 

In  part  compliance  with  the  act  of  Congress,  the  petitioner 
alleges,  that  his  father  acquired  the  land  claimed  (now  situ- 
ated within  the  parishes  of  East  Feliciana  and  St.  Helena  in 
the  State  of  Louisiana)  by  purchase  and  grant  from  Juan 
Ventura  Morales,  the  duly  authorized  officer  and  agent  of  the 
Spanish  government,  the  then  sovereignty  over  the  territory 
in  which  the  said  land  is  situated,  at  the  time  of  the  purchase 
and  grant;  and  that  Morales  had  full  authority  from  the 
government  of  Spain  to  sell  the  said  land,  and  to  grant  a 
good  and  perfect  title  thereto.  The  petitioner  goes  on  to 
allege,  a  survey  made  and  returned  by  the  duly  authorized 
officer  of  the  Spanish  government,  on  the  19th  day  of  No- 
vember, 1803 ;  payment  of  the  purchase-money,  on  the  30th 
of  December,  1803,  and  the  emanation  or  issuing  of  the  grant 
to  the  father  of  the  petitioner,  on  the  2d  of  January,  1804. 
In  support  of  the  petition  there  are  made  exhibits,  the  certi- 
ficates of  the  deputy  and  principal  surveyors.  Pintado  and 
Trudeau,  and  the  grant  from  Morales  to  the  father  of  the 
petitioner,  for  the  land  in  question ;  these  documents  respec- 
tively correspond  in  dates  with  the  allegations  of  the  petition. 

Upon  the  aforegoing  allegations  and  documents  it  is  in- 
sisted for  the  defendant  in  error,  that  by  operation  of  the 
acts  of  1824  and  1844  already  cited,  and  by  virtue  of  stipu- 
lations in  the  treaties  of  St.  Ildefonso  ana  of  Paris,  and  by 
the  rules  of  the  law  of  nations  as  applicable  to  those  treaties, 
his  rights  to  the  land  granted  by  Morales  to  his  father  have 
been  protected,  and  that  the  petitioner  is  entitled  thereto,  as 
adjudged  to  him  by  the  District  Court. 

With  respect  to  that  interpretation  of  the  acts  of  Congress 
which  would  expound  them  as  conferring  on  applicants  new 
rights  not  previously  existing,  we  would  remark  that  such  an 
interpretation  accords  neither  with  the  language  nor  the  ob- 
vious spirit  of  those  laws ;  for  if  we  look  to  the  language  of 
the  act  of  1824,  we  find  that  the  grants,  surveys,  &c.,  which 
are  authorized  to  be  brought  before^  the  courts,  are  those  only 
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which  had  been  legally  made,  granted,  or  issued,  and  which 
were  also  protected  by  treaty.  The  legal  integrity  of  these 
claims  (involving  necessarily  the  competency  of  the  authority 
*which  conferred  them)  was  a  qualification  associated  r^-f^^ 
by  the  law  with  that  of  their  being  protected  bv  treaty.  *- 
And  as  to  the  spirit  and  intention  of  the  law,  had  it  designed 
to  create  new  rights,  or  to  enlarge  others  previously  existing, 
the  natural  and  obvious  means  of  so  doing  would  have  been 
a  direct  declaration  to  that  effect ;  certainly  not  a  provision 
placing  these  alleged  rights  in  an  adversary  position  to  the 
government,  to  be  vindicated  by  mere  dint  or  evidence  not 
to  be  resisted.  The  provision  of  the  second  section  of  the 
act  of  1824,  declaring  that  petitions  presented  under  that  act 
shall  "be  conducted  according  to  tlie  rules  of  the  court  of 
equity,"  should  be  understood  ratlier  as  excluding  the  tech- 
nicalities of  proceedings  in  courts,  than  as  in  any  degree 
varying  the  rights  of  parties  litigant;  as  designed  to  prevent 
delays  in  adjudicating  upon  titles,  as  is  further  shown  in 
another  part  of  the  same  sentence,  where  it  is  declared  that 
these  petitions  shall  be  tried  without  continuance,  unless  for 
cause  shown.  The  limitations,  too,  maintained  as  to  the 
character  of  claims  and  that  imposed  upon  the  courts  in  ad- 
judicating upon  them,  is  further  evinced  in  that  part  of  the 
same  section  which  says,  that  the  court  shall  hear  and  deter- 
mine all  questions  relative  to  the  title  of  the  claimants,  the 
extent,  locality,  and  boundaries  of  the  claim,  and  by  final 
decree  shall  settle  and  determine  the  questions  of  the  validity 
of  the  title,  according  to  the  law  of  nations,  the  stipulations 
of  any  treaty,  and  proceedings  under  the  same,  the  several 
acts  of  Congress,  and  the  laws  and  ordinances  of  the  govern- 
ment from  which  it  is  alleged  to  have  been  derived.  In  some 
aspects  of  these  claims,  they  were  properly  to  be  denominated 
equitable.  They  were  to  be  equitable  in  the  sense  that  they 
should  not  be  inequitable  or  wrongful, — that  they  should  be 
rightful,  and  founded  in  justice ;  and  they  were  necessarily 
to  be  equitable  in  so  far  as  they  were  incomplete,  and  could 
not  therefore  be  maintained  as  perfect  legal  titles.  But  in 
no  proper  acceptation  could  they  be  called  equitable  titles, 
as  implying  any  addition  to  their  strength  or  any  diminution 
of  the  rights  of  the  United  States,  as  aflfected  by  the  statute. 
We  come  now  to  the  inquiry,  whether  the  grant  in  question 
was  protected  either  by  the  treaty  of  retrocession  from  Spain 
to  the  French  Republic,  or  by  the  treaty  of  Paris,  by  which 
the  Territory  of  Louisiana  was  ceded  to  the  United  States. 
The  treaties  above  mentioned,  the  public  acts  and  proclama- 
tions of  the  Spanish  and  French  governments,  and  those  of 
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their  publicly  recognized  agents,  in  carrying  into  effect  those 
treaties,  though  not  made  exhibits  in  this  cause,  are  historical 
and  notorious  facts,  of  which  the  court  can  take  regular  judi- 
*1481  ^^^^  *notice  ;  and  reference  to  which  is  implied  in  the 
J  investigation  before  us. 
It  is  proper  in  this  place  again  to  refer  to  the  date  of  the 
certificate  of  survey  on  which  the  grant  in  question  was 
issued,  and  to  that  of  the  grant  itself.  The  former  purports 
to  have  been  given  on  the  19th  day  of  November,  1803,  the 
latter  to  have  been  issued  by  Morales  on  the  2d  of  January, 
1804.  The  dates  of  the  treaties  of  St.  Udefonso  and  of  Paris 
have  already  been  mentioned, — that  of  the  former  being  the 
1st  of  October,  1800,  that  of  the  latter  the  30th  of  April,  1803. 
In  the  construction  of  treaties,  the  same  rules  which  govern 
other  compacts  properly  apply.  They  must  be  considered  as 
binding  from  the  period  of  their  execution ;  their  operation 
must  be  understood  to  take  effect  from  that  period,  unless  it 
shall,  by  some  condition  or  stipulation  in  the  compact  itself, 
be  postponed.  Were  it  allowable  at  this  day  to  construe  the 
treaty  of  St.  Udefonso  as  not  being  operative  from  the  signa- 
ture thereof,  its  operation  could  by  no  construction  be  post- 
poned to  a  period  later  than  the  21st  of  March,  1801,  at  which 
time,  by  the  treaty  negotiated  by  Lucien  Bonaparte  and  the 
Prince  of  Peace,  Spain  accepted  from  the  French  Republic  the 
Grand  Duchy  of  Tuscany  in  full  satisfaction  of  the  provision 
stipulated  in  favor  of  the  Duke  of  Parma-:  or  at  the  farthest, 
the  government  of  Spain  must  be  concluded,  as  to  satisfaction 
of  the  stipulation  above  mentioned,  by  the  royal  order  issued 
at  Barcelona  on  the  15th  of  October,  1802,  announcing  from 
the  king  to  his  subjects  the  retrocession  of  Louisiana,  and  giv- 
ing orders  for  the  evacuation  of  the  country  by  all  Spanish 
authorities,  and  its  delivery  to  General  Victor,  or  any  other 
officer  authorized  by  the  French  Republic  to  take  possession. 
In  obedience  to  this  order,  formal  possession  was  on  the  30th 
of  November,  1803,  delivered  by  Salcedo  and  Casa  Calvo,  the 
Spanish  Commissioners,  to  Laussatt,  the  Prefect  and  Commis- 
sioner of  the  French  Republic.  The  treaty  between  the 
United  States  and  the  Republic  of  France  contains  no  article 
or  condition  by  which  its  operation  could  be  suspended.  It 
declares  that  the  Republic,  in  pursuance  particularly  of  the 
third  article  of  the  treaty  of  St.  Udefonso,  has  an  incontesta- 
ble title  to  the  domain  and  to  the  possession  of  the  territory, 
and  cedes  it  t-o  the  United  States  in  the  name  of  the  French 
Republic  for  ever,  and  in  full  sovereignty,  with  all  its  rights 
and  appurtenances.  This  treaty  therefore  operated  from  its 
date ;  its  subsequent  ratification  by  the  American  government, 
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and  the  formal  transfer  of  the  country  to  the  American  Com- 
missioners on  the  20th  of  December,  1803,  have  relation  to  the 
date  of  the  instrument.  The  rights  *and  powers  of  sov-  p#^  ^q 
ereignty,  on  the  part  of  Spain,  over  the  territory,  ceased  ^ 
with  her  transfer  of  that  sovereignty  to  another  government ; 
it  could  not  exist  in  diflferent  governments  or  nations  at  the 
same  time.  The  power  to  preserve  the  peace  and  order  of 
the  community  may  be  admitted  to  have  been  in  the  oflBcers 
previously  appointed  by  Spain,  until  the  actual  presence  of 
the  agente  of  the  succeeding  government ;  but  this  would  not 
imply  sovereign  power  still  remaining  in  Spain, — for  if  she 
continued  to  be  sovereign  after  expressly  conceding  her  sover- 
eignty to  another  government,  she  might  still  rightfully  resist 
and  control  that  government ;  for  sovereignty  from  its  nature 
is  never  subordinate.  She  might,  if  still  sovereign,  notwith- 
standing her  treaty  stipulations  with  France,  have  ceded  the 
entire  territory  to  some  other  nation.  That  the  government 
of  Spain  never  supposed  that  any  sovereign  authority  was  re- 
tained by  it  after  the  cession  to  France,  is  apparent  from  the 
character  of  the  treaty  itself,  and  of  the  acts  of  the  Spanish 
government  carrying  that  treaty  into  effect.  It  is  a  somewhat 
curious  fact,  that  there  is  not  in  this  treaty  a  single  stipulation 
or  guarantee  in  favor  of  the  lives  or  the  property  of  the  sub- 
jects or  inhabitants  of  the  ceded  country,  much  less  a  reser- 
vation of  power  to  grant  or  invest  new  rights  within  that 
territory.  The  same  characteristic  is  observable  in  the  royal 
order  announcing  the  cession,  and  also  in  the  formal  act  of 
delivery  of  the  territory.  So  far  from  containing  any  such 
stipulation  or  reservation,  the  language  of  his  Catholic  Maj- 
esty may  correctly  be  understood  as  conveying  an  acknowl- 
edgment that  he  had  made  no  condition  or  stipulation 
whatever  in  behalf  of  his  late  subjects,  and  had  no  power  to 
insist  on  anything  of  the  kind  ;  but  had  handed  them  over  to 
the  justice  or  the  liberality  of  the  new  government  to  whom 
he  had  transferred  them.  Thus,  in  the  order  of  Barcelona, 
after  announcing  the  cession  of  the  territory,  and  directing 
the  collection  of  all  the  papers  and  documents  relating  to  the 
royal  treasury,  and  to  the  administration  of  the  colony  of 
Louisiana,  in  order  to  bring  them  to  Sj)ain  for  the  purpose  of 
settling  the  accounts ;  and  an  inventory  of  all  artillery,  arms, 
ammunition,  effects,  &c.,  which  belong  to  him ;  and  an  appraise- 
ment of  them  in  order  that  their  value  might  be  reimbursed 
him  by  the  French  Republic,  he  uses  this  language : — "  Mean- 
while, we  hope,  for  the  tranquillity  of  the  inhabitants  of  said 
colony,  and  we  promise  ourselves,  from  the  sincere  amity  and 
close  alliance  which  unite  us  to  the  government  of  the  Repub- 
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lie,  that  the  said  government  will  issue  orders  to  the  governor 
and  other  oflBcers  employed  in  its  service,  that  the  ecclesiastics 
*1  ^m  *"^  religious  houses  employed  in  the  service  of  the  *par- 
J  ishes  and  missions  may  continue  in  the  exercise  of  their 
functions,  and  in  the  enjoyment  of  their  privileges  and  exemp- 
tions, granted  to  them  by  the  charters  of  their  establishments. 
That  the  ordinary  judges  may,  together  with  the  established 
tribunals,  continue  to  administer  justice  according  to  the  laws 
and  customs  in  force  in  the  colony.  That  the  inhabitants 
may  be  protected  in  the  peaceful  possession  of  their  property. 
That  all  grants  of  property,  of  whatever  denomination,  made 
by  my  governors,  may  be  confirmed,  although  not  confirmed 
by  myself.  I  hope  further  that  the  government  of  the  Re- 
public will  give  to  its  new  subjects  the  same  proofs  of  pro- 
tection and  affection  which  they  have  experienced  under  my 
dominion." 

This  order  from  the  king  is  an  explicit  admission  of  what 
the  treaty  itself  exposes ;  namely,  that  no  special  stipulation 
had  been  made  for  the  protection  either  of  persons  or  prop- 
erty ;  that  he  regarded  his  own  authority  and  the  dominion 
of  Spain  over  the  territory  as  at  an  end,  and  that  his  sole  re- 
liance for  the  protection  and  welfare  of  his  late  subjects,  and 
even  for  enforcing  the  grants  he  himself,  through  his  officials, 
had  made  to  them,  was  on  the  justice  and  benevolence  of  the 
new  government.  So  far  as  the  acts  of  the  king  of  Spain  are 
to  be  considered  in  connection  with  the  territory  and  its 
inhabitants  ceded  by  him,  he  appears  to  have  committed  both 
to  those  practices  and  to  that  discretion  which  obtain  in  civi- 
lized communities,  wholly  uninfluenced  by  any  pledge  or 
condition  exacted  by  himself. 

The  proclamation  of  the  Spanish  provincial  officers  is 
almost  a  literal  repetition  of  this  royal  order.  The  treaty  of 
St.  Ildefonso,  then,  can,  by  no  rule  or  principle  deducible 
from  the  laws  of  nations,  be  interpreted  as  still  reserving  to 
Spain,  after  tlie  signature  of  that  treaty,  the  power  to  grant 
away  the  public  domain  ;  for  she  could  have  had  no  right  to 
calculate  upon  the  mala  fiden  of  the  French  Republic  with 
regard  to  the  provision  for  the  Duke  of  Parma,  and  to  make 
such  calculation  an  excuse  for  mala  fides  on  her  own  part. 
But  surely  no  right,  under  any  pretext,  to  grant  the  public 
domain,  could  exist  in  Spain  after  the  treaty  of  Aranjuez  of 
March  21st,  1801,  between  th.it  country  and  France,  by 
which  the  Grand  Duchy  of  Tuscany,  that  had  been  pre- 
viously ceded  to  the  French  Republic  was  accepted  by  Spain 
in  full  satisfaction  of  the  provision  agreed  to  be  made  for  the 
Duke  of  Parma.  And  least  c  f  jiH  could  such  a  power  con- 
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tinue  in  the  government  of  Spain  after  the  royal  order  of  the 
15th  of  October,  1802,  proclaiming  the  retrocession  of  the 
Territory  of  Louisiana  and  the  fulfilment  or  satisfaction,  of 
course,  of  all  treaty  stipulations  in  reference  *to  that  ^^^  r ^ 
territory ;  and  all  this,  too,  promulgated  under  the  sig-  L 
uature  of  the  king  himself. 

It  may  now  be  properly  asked.  What,  then,  are  the  grants, 
•titles,  or  other  rights  protected  by  the  third  article  of  the 
treaty  between  the  United  States  and  the  French  Republic, 
of  the  30th  April,  1803,  and  by  the  acts  of  Congress  of  1824 
and  1844,  referring  to  that  treaty,  and  to  previous  acts  of  the 
Spanish  government?  The  third  article  of  the  treaty  of 
Paris  of  1803  is  in  these  words : — "  The  inhabitants  of  the 
ceded  territory  shall  be  incorporated  in  the  union  of  the 
United  States,  and  admitted  as  soon  as  possible,  according  to 
the  principles  of  the  Federal  Constitution,  to  the  enjoyment 
of  all  the  rights,  advantages,  and  immunities  of  citizens  of 
the  United  States ;  and  in  the  mean  time  they  shall  be  main- 
tained and  protected  in  the  free  enjoyment  of  their  liberty, 
property,  and  the  religion  which  they  profess."  The  term 
property  in  this  article  will  embrace  rights  either  in  posses- 
sion or  in  action  ;  property  to  which  the  title  was  completed, 
or  that  to  which  the  title  was  not  yet  completed;  but  in 
either  acceptation,  it  could  be  applied  only  to  rights  founded 
in  justice  and  good  faith,  and  based  upon  authority  conn>e- 
tent  to  their  creation.  The  article  above  cited  cannot,  with- 
out the  grossest  perversion,  be  made  either  to  express  or 
imply  more  than  this.  According  to  this  just  and  obvious 
rule  of  interpretation,  the  treaty  of  Paris,  of  April  30th, 
1803,  by  any  reference  it  could  be  supposed  to  have  to  titles 
or  claims  derived  from  Spain,  could  embrace  such  only  as 
had  their  origin  whilst  Spain  was  the  rightful  sovereign  over 
the  territory ;  a  period  which,  by  the  most  liberal  extension 
of  her  power,  cannot  be  carried  farther  than  the  15th  of 
October,  1802,  the  date  of  the  royal  order  of  Barcelona. 
Indeed,  if  not  from  the  date  of  the  treaty  of  St.  Ildefonso, 
yet  certainly  from  the  21st  of  March,  1801,  grants  by  Spain 
of  the  public  domain  in  Louisiana  would  have  been  frauds 
upon  the  French  Republic,  since  by  the  treaty  of  Aranjuez, 
of  the  date  last  mentioned,  full  satisfaction  of  the  terms  stip 
ulatcd  for  the  Duke  of  Parma  was  acknowledged  by  Spain. 
Looking  more  particularly  to  the  documents  on  which  this 
claim  is  founded,  we  find  it  recited  in  the  certificate  of  Pin- 
tado, that  the  land  in  question  had  been  surveyed  by  him  in 
obedience  to  a  decree  of  tlio  General  Intendancy  of  the  Prov- 
ince, under  date  of  the  1st  of  September,  1803.     This  decree 
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is  not  produced  in  evidence,  but,  upon  the  supposition  that 
it  was  in  the  record  and  properly  verified,  the  question  of  the 
competency  of  the  authority  to  order  it  would  stand  pre- 
cisely as  it  does  in  its  absence.  Turning  next  to  the  grant 
*1  ^-21  ^^^lf»  there  are,  in  addition  to  the  fact  of  *the  date  of 
-I  that  instrument,  other  circumstances  disclosed  upon 
its  face,  showing  not  only  the  want  of  authority  in  the 
grantor  to  make  a  good  title,  but  which  bring  home  to  the 
grantor  and  to  the  individual  soliciting  the  grant  full  knowl- 
edge that  the  title  to  whatever  might  be  properly  considered 
Louisiana,  at  least,  no  longer  remained  in  the  Spanish  gov- 
ernment. The  grant  is  dated  at  New  Orleans.  It  recites 
the  application  of  Keynes  for  40,000  arpents  of  land,  to  be 
paid  for  in  letters  of  credit  formerly  issued  by  the  provincial 
government,  and  then  goes  on  to  state,  that,  in  consequence 
of  the  petition.  Morales  had  caused  a  certified  copy  of  the 
letter  addressed  by  that  Intendancy  to  the  Commissioners 
appointed  for  the  transfer  of  the  Province  of  Louisiana,  to  be 
submitted,  with  tlie  petition,  to  the  Solicitor  of  the  Crown. 
This  document,  then,  excludes  all  doubt  as  to  the  knowledge 
of  the  parties  of  the  cession  to  the  United  States  of  Louisiana 
by  whatever  might  have  been  its  real  boundaries.  It  is 
signed  by  Morales,  not  as  being  an  officer  of  the  Territory  of 
Louisiana,  but  as  Intendant  of  the  Province  of  West  Florida, 
after  Louisiana  hiid  passed  to  two  sovereign  states  since  its 
possession  by  Spain,  and  after  actual  possession  had  been 
delivered  to  the  United  States.  It  is  clear,  then,  that  the 
documents  exhibited  and  relied  on  by  the  appellee  could 
by  their  own  terms  convey  no  title  within  the  Territory 
of  Louisiana.  Superinduced  upon  our  conclusions  drawn 
from  the  treaties  above  mentioned,  and  from  the  laws  of 
nations  applicable  to  their  construction,  is  the  positive  legis- 
lative declaration  in  the  act  of  Congress  of  March  26,  1804, 
"pronouncing  all  grants  for  lands  within  the  territories 
ceded  by  the  French  Republic  to  the  United  States  by  the 
treaty  of  the  30th  of  April,  1803,  the  title  whereof  was  at  the 
date  of  the  treaty  of  St.  Ildefonso  in  the  crown,  government, 
or  nation  of  Spain,  and  every  act  and  proceeding  subsequent 
thereto,  of  whatsoever  nature,  towards  the  obtaining  of  any 
i^rant,  title,  or  claim  to  such  lands,  under  whatsoever  author- 
ity transacted  or  pretended,  be,  and  the  same  are  hereby 
declared  to  be,  and  to  have  been  from  the  beginning,  null, 
void,  and  of  no  effect  in  law  or  equity."  This  act  of  1804 
exi)licitly  avows  the  opinion  of  the  government  of  the  United 
States  as  to  any  power  or  right  in  Spain  at  any  time  after 
the  treaty  of  St.  Ildefonso.  It  covers  the  whole  subject  of 
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grants,  coiicessious,  titles,  &c.,  derived  from  Spain  at  any 
time  subsequent  to  the  treaty,  stampiug  upon  all  such  grants, 
&c.,  the  most  utter  reprobation  ;  denying  to  them  any  yalid- 
ity  or  merit,  either  legal  or  equitable.  This  act  of  1804  has 
never  been  directly  repealed.  It  still  operates  upon  all  the 
grants,  concessions,  &c.,  embraced  within  its  *pro-  r#-iro 
visions,  except  so  far  as  these  provisions  may  be  shown  ■- 
to  have  been  modified  by  posterior  legislation.  And  it  has 
been  invariably  held,  and  indeed  must  follow  of  necessity, 
that  imperfect  titles  derived  from  a  foreign  government  can 
only  be  perfected  by  the  legishition  of  the  United  States. 
But  it  is  argued  for  the  appellee,  that  as  the  land  in  dispute 
did  not  lie  within  the  territory  of  which  France  obtained  from 
Spain  actual  occupancy,  or  of  which  the  United  States  ever 
obtained  a  like  occupancy  until  possession  thereof  was  taken 
under  the  proclamation  of  President  Madison,  of  October 
10th,  1810,  and  as  the  Spanish  authorities  in  the  mean  time, 
as  a  government  de  facto^  retained  possession,  they  could  in 
this  character  invest  their  grantees  with  inchoate  or  equita- 
ble rights,  which,  under  the  privileges  bestowed  by  the  acts 
of  1824  and  1844,  might  be  matured  into  perfect  titles  as 
against  the  United  States.  Without  stopping  to  remark 
upon  the  caution  which  should  ever  be  manifested  in  the 
admission  of  claims  which,  if  not  founded  in  violence  or  in 
mere  might,  yet  refer  us  for  their  origin  certainly  not  to  reg- 
ular unquestioned  legal  or  political  authority,  it  may  be 
safely  said,  that  claims  founded  upon  the  acts  of  a  govern- 
ment de  facto  must  be  sustiiined,  if  at  all,  by  the  nature  and 
character  of  such  acts  themselves,  as  proceeding  from  the 
exercise  of  the  inherent  and  rightful  powers  of  an  indepen- 
dent government.  They  can  never  be  supported  upon  the 
authority  of  such  a  government,  if  shown  to  have  originated 
in  a  violation  of  its  own  compacts,  and  in  derogation  of 
rights  it  had  expressly  conceded  to  others.  Every  claim 
asserted  upon  wrong,  such  as  this  latter  position  implies, 
would  be  estopped  and  overthrown  by  alleging  the  com[)act 
or  concession  it  sought  to  violate.  Thus,  if  Spain,  by  the 
treaty  of  St.  Ildefonso,  did  in  truth  cede  to  France  the  lands 
lying  between  the  Mississippi  and  Perdido,  she  could  not  as  a 

fovernment  de  jure  or  de  facto^  without  the  assent  of  the 
Fnited  States,  possessing  all  the  rights  of  the  French  Re])ub- 
lic,  make  subsequent  grants  of  the  same  lands  either  to  com- 
munities or  to  individuals.  Her  grants  could  not  be  regarded 
as  the  inherent,  competent,  and  uncommitted  proceedings  of 
an  independent  government  de  facto  ;  they  would  be  met  and 
made  null  by  her  own  previous  acknowledgment. 
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Whether,  by  the  treaties  of  St.  Iklefonso  and  of  Paris,  the 
territory  south  of  the  thirty  first  degree  of  north  latitude, 
and  lying  between  the  Mississippi  and  Perdido,  was  ceded  to 
the  United  States,  is  a  question  into  which  this  court  will  not 
now  inquire.  The  legislative  and  executive  departments  of 
the  government  have  determined  that  the  entire  territory 
*1'>41  ^^  ^^  *ceded.  This  court  have  solemnly  and  re- 
J  peatedly  declared,  that  this  was  a  matter  peculiarly 
belonging  to  the  cognizance  of  thoso  departments,  and  that 
the  propriety  of  their  determination  it  was  not  within  the 
province  of  the  judiciary  to  contravene  or  question.  See  the 
cases  of  Foster  and  Mam  v.  Neihon^  2  Pet.,  253,  and  of  Garcia 
V.  Lee^  12  Pet.,  511.  In  the  former  case  the  court  say, — "  If 
a  Spanish  grantee  had  obtained  possession  of  the  land  in  dis- 
pute, so  as  to  be  the  defendant,  would  a  court  of  the  United 
States  maintain  his  title  under  a  Spanish  grant  made  subse- 
quent to  the  acquision  of  Louisiana,  singly  on  the  principle 
that  the  Spanish  construction  of  the  treaty  of  St.  Udefonso 
was  right,  and  the  American  construction  wrong?  Such  a 
decision  would  subvert  those  principles  which  govern  the 
relations  between  the  legislative  and  judicial  departments, 
and  mark  the  limits  of  each."  Substituting  the  United 
States  as  a  defendant  in  the  place  of  a  private  litigant,  (a 
privilege  permitted  by  the  law  of  1824,)  the  case  supposed 
and  satisfactorily  answered  in  the  quotation  just  made  is  in 
all  its  features  precisely  that  now  before  the  court ;  and  to 
sustain  the  pretensions  of  the  appellee,  it  is  indispensable 
that  the  American  construction  of  the  treaty  of  St.  Udefonso 
be  rejected,  and  the  Spanish  construction  held  to  be  the  true 
one.  In  the  case  of  Garcia  v.  Lee^  this  court  say, — "The 
controversy  in  relation  to  the  country  between  the  Missis- 
sippi and  Perdido  Rivers,  and  the  validity  of  the  grants  made 
by  Spain  in  the  disputed  territory  after  the  cession  of  Louis- 
iana to  the  United  States,  were  carefully  examined,  and 
decided,  in  the  case  of  Foster  and  Mam  v.  Neihon.  The 
Supreme  Court  in  that  case  decided,  that  the  question  of 
boundary  between  the  United  States  and  Spain  was  a  ques- 
tion for  the  political  department  of  the  government;  that 
the  legislative  and  executive  branches  having  decided  the 
question,  the  courts  of  the  United  States  are  bound  to  regard 
the  boundary  determined  by  them  to  be  the  true  one.  That 
grants  made  by  the  Spanish  authorities  of  lands  which, 
according  to  this  boundary  line,  belonged  to  the  United 
States,  gave  no  title  to  the  grantees  in  opposition  to  those 
claiming  under  the  United  States."  Has  the  law,  as  ex- 
pounded in  the  cases  of  Foster  and  Mam  v.  Neilson^  and  of 
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Garcia  v.  Xee,  been  in  any  respect  changed  by  the  act  of 
1844  ?  Has  that  act  enlarged  the  rights  of  claimants  under 
French  or  Spanish  titles,  or  restricted  the  rights  of  the 
United  States  as  derived  from  the  treaties  of  St.  Ildefonso 
and  of  Paris?  Beyond  an  extension  of  the  modes  of  proceed- 
ing allowed  by  the  act  of  1824  to  claimants  in  Missouri,  to 
persons  claiming  under  Spanish,  French,  or  British  titles, 
within  the  States  of  *Louisiana  and  Arkansas,  and  r*icc 
within  those  portions  of  the  States  of  Mississippi  and  ^ 
Alabama  lying  south  of  the  thirty-first  degree  of  north  lati- 
tude, and  between  the  Rivers  Mississipi)i  and  Perdido,  we 
can  perceive  no  change  in  the  act  of  1824  effected  by  the 
act  of  1844.  We  are  unable  to  perceive  any  addition  made 
by  the  latter  act  to  the  intrinsic  strengtli  of  the  claims 
allowed  to  be  prosecuted,  or  any  dispensation  from  proofs  of 
their  bona  fideSj  or  of  a  single  condition  prescribed  in  rela- 
tion to  their  origin  and  character  by  the  act  of  1824.  What 
are  the  conditions  prescribed  by  this  act  as  indispensable  to 
the  allowance  and  establishment  of  titles  derived  from  France 
or  Spain  has  been  stated  in  a  previous  part  of  this  opinion, 
and  having  shown  the  title  of  the  appellee  to  be  wanting  in 
all  those  conditions,  it  is  the  opinion  of  this  court  that  his 
petition  should  have  been  rejected, — and  therefore  that  the 
judgment  of  the  District  Court  pronounced  in  this  cause 
should  be  reversed,  and  the  same  is  hereby  revei'sed. 

OKDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  the  opinion  of  this  court,  that  the 
title  of  the  petitioner  is  null  and  void.  Whereupon  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed,  and  that  this  cause  be,  and  the  same 
is  hereby,  remanded  to  the  said  District  Court,  with  direc- 
tions to  dismiss  the  petition  of  the  claimant  in  this  cause. 
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Rbnb  La  Roche  and  Maky,  his  Wife,  Inez  R.  Ellis, 
Stephen  P.  Ellis,  and  Thomas  La  Roche  Ellis, 
Minor  Heirs  of  Thomas  G.  Ellis,  deceased,  by  their 
Guardian  ad  litem,  Charles  G.  Dahlcjren,  Plain- 
tiffs in  ereob,  v.  The  Lessee  of  Richard  Jones  and 
Wife. 

After  the  cession  by  Georgia  to  the  United  States,  in  1802,  of  all  the  territory 
north  of  31°  north  latitude  and  west  of  the  ChatahoocOiee  River,  Congress 
passed  an  act  (2  Stat,  at  L.,  229)  confirming  certain  titles  derived  from  the 
British  or  Spanish  governments,  and  appointing  commissioners  to  hear  and 
decide  upon  such  claims,  whose  decision  was  declared  to  be  final. 

In  1812,  another  act  was  passed  (2  Stat,  at  L.,  705)  confirming  the  titles  of 
those  who  were  actual  residents  on  the  27th  of  October,  1796,  and  whose 
claims  had  been  filed  with  the  Register  and  reported  to  Congress. 

♦i-vi  *A  grant  of  land  on  the  north  side  of  latitude  31,  issued  in  1780  by  the 

'       Governor-General  of  Louisiana  and  West  Florida,  was  void,  because 

the  United  States  owned  all  the  country  to  the  north  of  latitude  31,  under 

the  treaty  of  1782.    Consequently,  no  title  to  land  so  granted  could  pass  by 

descent.  ^ 

But  the  subsequent  legislation  of  Congress  conferred  a  title  emanating  from 
the  United  States,  and  vested  it  in  the  person  to  whom  the  commissioners 
awarded  the  land. 

This  title  is  conclusive  against  the  government,  and  a  court  of  law  cannot  now 
inquire  into  previous  facts,  in  a  collateral  action,  with  a  view  of  impeaching 
that  title.    It  is  equivalent  to  a  patent. 

This  cause  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

It  was  an  ejectment  brought  by  Richard  Jones  and  wife, 
against  the  plaintiffs  in  error,  to  recover  eight  hundred  acres 
of  land  in  Wilkinson  County,  in  the  State  of  Mississippi. 

The  suit  was  brought  in  1823,  and  in  1825  a  verdict  was 
rendered,  by  agreement,  in  favor  of  the  plaintiflf,  subject  to 
the  opinion  of  the  court  upon  the  whole  facts  in  the  case. 
The  judgment  of  the  court  below  was  in  favor  of  the  plain- 
tiff. 

The  facts  in  the  case  are  all  recited  in  the  opinion  of  the 
court,  and  need  not  be  repeated. 

It  was  argued  by  Mr.  Qilpin  and  Mr.  Walker^  for  the 
plaintiffs  in  error,  and  Mr.  Lawrence  and  Mr.  Morehecidj  for 
the  defendants  in  error. 

The  counsel  for  the  plaintiffs  in  error  contended, — 
It  is  incumbent  on  the  plaintiff  below  to  establish  a  right 
of  possession  of  the  tract  in  question,  existing  in  himself,  or 

^  CiT£J>.     Hubinwn  v.  Minor,  10  How.,  (>44. 
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those  under  whom  he  claims,  on  the  Gth  of  August,  1823, 
founded  on  a  legal  title  ;  and  it  is  imniateriul,  as  to  his  right 
to  recover,  whether  the  title  be  in  the  defendants  or  not. 
Love  V.  Simmis^  9  Wheat.,  524 ;  Cincinnati  v.  White^  6  Pet., 
441. 

Does  the  evidence  of  the  plaintifi',  in  the  record,  exhibit 
such  a  title  ?     It  does  not. 

I.  The  plaintiff's  evidence  admits  that  William  Cocke  Ellis 
never  was  in  possession  of  the  tract  in  question.  He  left  the 
Mississippi  Territory  in  1784  or  1785;  went  to  Virginia; 
never  returned  from  there;  and  died  there  in  1790.  The 
certificate  of  survey  of  the  tract  in  question  bears  date  11th 
February,  1789.  Tliis  is  the  first  evidence  of  his  title.  It  is 
four  or  five  years  after  he  had  left  the  Mississippi  country 
and  become  a  resident  in  Virginia.  The  existence  of  a  pre- 
vious warrant  of  survey  is  known  only  by  a  recital,  unaccom- 
panied with  any  description  of  the  land,  or  any  application 
for  or  receipt  of  it  by  him.  There  is  no  evidence  of  the 
knowledge,  acceptance,  or  possession  eitlier  of  the  warrant  of 
survey  or  grant,  or  of  the  *tract  of  land  itself,  by  any  r«^/:i7 
person  for  William  Cocke  Ellis,  or  by  or  on  behalf  of  ^ 

his  child  or  wife. 

It  is  admitted  by  the  plaintiffs  evidence  that  it  was  claimed 
and  held  by  Kichard  Ellis  in  1792  ;  and  by  John  Ellis,  from 
whom  the  defendants  claim,  in  1795 ;  both  holding  in,  and 
asserting,  their  own  right,  adversely  to  the  claim  of  the  les- 
sora  of  the  plaintiff.  These  facts  are  fatal  to  the  plaintiff's 
right  of  recovery.  Taylor  v.  Horde^  1  Burr.,  119 ;  Levrn  y. 
Pricey  2  Saund.,  175  (w.). 

II.  The  claim,  therefore,  of  Mary  Jones  (formerly  Ellis,) 
the  pljiintifTs  lessor,  is  made,  for  the  first  time,  in  1823,  and 
it  rests  exclusively  on  the  alleged  Spanish  grant  of  IGth  Feb- 
ruary, 1789,  unaccompanied  by  any  entry,  possession,  or  pre- 
vious claim.  Even  if  it  were  not  invalid  on  the  grounds 
already  stated,  it  would  still  be  so,  unless, — 

1.  The  Spanish  grant  vested  a  valid  title  in  William  Cooke 
Ellis,  her  husband,  which  descended  to  her  by  act  of  law,  or 
was  devised  to  her  by  him.     Or, 

2.  The  compact  between  the  United  States  and  the  State 
of  Georgia,  and  the  legislation  of  the  United  States  conse- 
quent thereon,  vested  such  a  title  in  her. 

Now  neither  of  these  occurred. 

1.   The  Spanish  grant  vested  no  title. 

It  was  an  exercise  of  authority  over  territory  not  belonging 
to  Spain,  being  north  of  31°  N.  Ljit.  Whatever  doubt 
existed  before  1795  was  removed  by  the  treaty  of  that  year, 
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by  which  Spain  admitted  that  line  to  be  her  northern  bound- 
ary. (8  Stat,  at  L.,  146.)  Repeated  judicial  decisions  sus- 
tain this,  both  of  the  courts  of  the  United  States  and  of  Mis- 
sissippi. 

In  the  case  of  Fletcher  v.  Peck^  6  Cranch,  87,  142,  the  Su- 
preme Court  sustained  the  validity  of  a  patent,  granted  by 
the  State  of  Georgia,  on  the  13th  January,  1795,  for  a  body 
of  land  in  Mississippi  Territory  north  of  31°  N.  Lat. 

In  the  case  of  Har court  v.  QaiUard^  12  Wheat.,  523,  a 
grant  by  a  British  Governor  of  Florida,  after  1776,  of  a  tract 
in  the  Mississippi  Territory,  north  of  31°  N.  Lat.  is  held  to 
be  invalid  as  a  foundation  of  title. 

In  the  case  of  Henderson  v.  Poindexter^  12  Wheat.,  530, 
the  Supreme  Court  expressly  declares  that  no  Spanish  grant, 
after  the  peace  of  1782,  of  land  in  the  Mississippi  Territory, 
north  of  31°  N.  Lat.,  has  any  validity,  but  that  holders  must 
depend  exclusively  on  their  titles  derived  under  the  laws  of 
the  United  States. 

In  the  case  of  Ro»9  v.  Barland^  1  Pet.,  664,  the  Supreme 
Court  says,  that  the  treaty  of  27th  October,  1795,  settled  the 

*1  '^Sl  *^^'^®  ^^  ^1°  ^'  ^^^-  ^  ^^®  boundary  between  the 
J   United  States  and  Florida. 

In  the  case  of  Uickey  v.  Stewart^  3  How.,  760,  the  Supreme 
Court  distinctly  examined  the  question  as  to  the  validity  of 
complete  Spanish  grants,  made  in  the  Mississippi  Territory 
by  Spain,  previous  to  the  27th  of  October,  1795,  and  pro- 
nounced them  absolutely  void.  It  went  further ;  it  declared 
the  territory  to  belong  to  Georgia  up  to  1802,  and  therefore 
that  titles  deduced  from  that  State  were  alone  valid. 

In  the  case  of  Pollard  v.  Files^  2  How.,  602,  the  Supreme 
Court  laid  down  the  same  principle  in  regard  to  the  Florida 
treaty.  The  United  States  claiming  the  whole  country  as  far 
east  as  the  Perdido  as  part  of  Louisiana,  and  therefore  ceded 
to  the  United  States  by  the  treaty  of  1803,  the  Supreme 
Court  declared  all  grants  which  Spain  made  within  that  terri- 
tory to  be  void,  and  the  court  says  that  this  had  been  so 
often  settled  (referring  to  Foster  v.  Neihon^  2  Pet.,  254,  and 
Garcia  v.  Lee^  12  Pet.,  515),  that  it  was  no  longer  open  to 
controversy. 

In  the  case  of  Poole  v.  Fleeger^  11  Pet.,  210,  the  Supreme 
Court  applied  the  same  principle, — as  one  not  admitting  con- 
troversy,— in  conflicting  claims  to  territory  between  the 
States  of  North  Carolina  and  Virginia;  it  held  a  grant  of 
land  within  it,  by  North  Carolina,  to  be  intrinsically  void. 

In  the  case  of  Nevitt  v.  Beaumont^  6  How.  (Miss.),  237,  the 
same  ground,  as  to  the  total  nullity  of  Spanish  grants  of  land 
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north  of  31°  N.  Lat.,  is  strongly  affirmed ;  as  it  is  in  many 
other  cases  decided  in  that  State. 

The  Spanish  grant  therefore  gave  no  title  to  William 
Cocke  Ellis.  But  if  it  did,  his  wife  derived  none  from  him 
either  by  limitation  or  conveyance.  She  could  not  claim  by 
inheritance  from  her  husband,  for  the  Georgia  law  recog- 
nized no  title  whatever  in  her.  The  evidence  she  produces, 
not  only  fails  to  show  any  conveyance  or  devise  to  herself, 
but,  on  the  contrary,  it  shows  possession  and  assertion  of 
adverse  title,  in  1792,  in  Richard  Ellis,  which  he  then  asserted 
he  had  derived  from  William  Cocke  Ellis,  and  it  admits  a 
regular  devise  from  Richard  Ellis  to  John  Ellis.  Nor,  if  it 
could  avail,  is  there  any  evidence  whatever  of  descent,  pos- 
session, or  conveyance  to  her  of  this  tract  under  the  Spanish 
grant.  Mary  Jones,  therefore,  totally  fails  to  establish  any 
title  under  the  Spanish  grant  to  her  husband. 

2.  Does  she,  then,  show  a  title  under  the  legislative  acts 
either  of  Georgia  or  the  United  States  ? 

That  she  must  so  do  has  been  settled  by  repeated  de- 
cisions. 

*In  the  case  of  Henderson  v.  Poindexter^  12  Wheat.,  r^-i  ^q 
530,  the  Supreme  Court  expressly  held  that,  where  a  ^ 
claimant  claimed  under  a  Spanish  grant,  north  of  31°  N.  Lat., 
his  title  was  utterly  void  unless  it  was  confirmed  by  the 
compact  between  the  United  States  and  Georgia,  or  the  acts 
of  Congress  of  the  3d  March,  1803,  or  27th  March,  1804  (2 
Stat,  at  L.,  229,  303).  In  14  Pet.,  405,  will  be  found  Judge 
Baldwin's  statement  of  the  point  thus  decided  in  Henderson 
V.  Poindexter. 

In  the  case  of  Harcourt  v.  Gaillard^  12  Wheat.,  623,  the 
Supreme  Court  decided  that  a  British  grant  was  equally  una- 
vailing to  give  title  north  of  31°  N.  Lat.,  but  that  it  must  be 
derived  under  the  compact  with  Georgia  or  the  acts  of  Con- 
gress. 

In  the  case  of  Hickie  v.  Starke^  1  Pet.,  98,  the  claimant 
produced  a  grant  "legally  and  fully  executed";  but  the  Su- 
preme Court  held  it  to  be  insufficient,  and  required  that  the 
person  under  whom  the  claim  is  made  should  come  within 
the  provisions  of  the  compact  between  the  United  States  and 
Georgia. 

In  the  case  of  Hickey  v.  Stewart^  3  How.,  760,  the  same 
doctrine  is  fully  established,  the  previous  cases  being  re- 
viewed and  confirmed. 

The  same  rule  has  been  established  in  regard  to  claims 
under  the  Louisiana  and  Florida  treaties,  though  in  those 
treaties   there   were    confirnuitoiy   words   in    regard   to    the 
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validity  of  existing  grants,  not  found  in  the  treaty  of  179»'>. 
But  acts  of  Congress  being  passed  to  carry  these  treaties  into 
eflfect, — boards  of  commissioners  being  appointed, — ^the  Su- 
preme Court  have  held  that  the  claimant,  notwithstanding 
his  grant,  must  bring  himself  within  these  laws. 

In  the  case  of  Delacroix  v.  Chamberlain^  12  Wheat.,  601, 
the  Supreme  Court  held  a  confirmation  by  the  board  of  com- 
missioners appointed  under  the  act  of  Congress  absolutely 
necessary. 

In  the  case  of  Foater  v.  Neihon^  2  Pet.,  314,  the  same  point 
was  decided,  and  Judge  Baldwin  (14  Pet.,  411),  while  com- 
menting on  that  case,  and  controverting  some  of  its  posi- 
tions, regards  this  as  established  beyond  a  question. 

In  the  cases  of  Q^arda  v.  Lee^  12  Pet.,  516-519,  of  Pollard 
v.  Files^  2  How.,  603,  and  of  Lei  Bois  v.  Bramelly  4 
How.,  459,  the  rule  is  treated  as  one  not  open  to  question  or 
dispute. 

Has,  then,  Mary  Jones  shown  a  title  under  the  acts  of 
Congress,  which  declare  what  was  requisite  to  give  a  title  to 
land  in  the  Mississippi  Territory  on  27th  October,  1795  ? 
♦1601       *What  is  thus  required? 

J       1.  Certain  matters  of  fact  made  by  law  essential. 

2.  A  confirmation  by  the  board  of  commissioners  appointed 
under  that  law. 

What  are  these  matters  of  fact,  and  is  there  any  evidence 
of  them  in  favor  of  Mary  Jones?  They  are  set  forth  either 
in  the  compact  with  Georgia  (1  Laws  of  the  United  States, 
489),  or  the  act  of  Congress  to  carry  it  into  effect  (2  Stat,  at 
L.,  229). 

1.  Actual  residence  on  the  27th  of  October,  1795,  in  the 
Mississippi  Territory,  by  the  person  in  whose  name  the 
Spanish  grant  was  issued,  or  the  legal  representative  of  such 
person. 

2.  Presentation  of  proof  thereof  to  the  Register. 

Now,  the  whole  evidence  in  the  record,  not  only  does  not 
present  this  proof,  but  establishes  the  reverse.     It  shows, — 

1.  That  William  Cocke  Ellis  was  dead  before  the  27th  of 
October,  1795. 

2.  That  Mary  Jones  was  not  his  legal  representative. 

3.  That,  if  she  was  his  legal  representative,  she  never,  at 
any  time,  resided  in  the  Mississippi  Territory. 

4.  That  she  never  presented  any  proof,  or  made  any  claim, 
before  the  Register  or  commissioners. 

But  if  she  had  given  evidence  of  these  matters  of  fact,  still 
this  would  give  no  title,  unless  her  claim  was  presented  to 
the  board  of  commissioners,  and  confirmed  to  her,  as  being 
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such  representative,  and  the  person  then  entitled  to  the 
tract.  The  act  of  3d  March,  1803,  makes  their  decision  on 
all  the  matters  of  fact  necessary  to  establish  a  title  as  final 
and  conclusive.  It  also  makes  a  certificate  of  confirmation 
issued  by  them  equivalent  to  a  patent  to  the  person  in  whose 
favor  it  is  given. 

1.  This  is  apparent  from  the  language  of  the  act.  See  act 
of  3d  March,  1803,  §  6  (2  Stat,  at  L.,  230). 

2.  It  is  established  by  judicial  decisions,  as  well  such  as 
directly  relate  to  the  Mississippi  Territory,  as  those  similarly 
made  in  other  cases. 

In  the  case  of  Brown  v.  Jackson^  7  Wheat.,  240,  the  Su- 
l)reme  Court  gave  full  force  to  the  act  of  the  commissioners 
in  the  Mississippi  Territory. 

In  the  case  of  Ross  v.  Barland,  1  Pet.,  665,  666,  the 
Supreme  Court  says  that  no  particular  form  of  certificate  is 
required;  that  it  is  sufficient  if  the  proof  is  satisfactory  to 
the  board ;  and  that  nothing  more  is  needed  than  their  cer- 
tificate to  entitle  the  party,  in  whose  favor  it  is  given,  to  a 
patent. 

In  the  case  of  Hickey  v.  Stewart^  3  How.,  761,  the  language 
of  the  Supreme  Court  to  this  effect  is  still  more  decisive. 

*The  same  point  has  been  repeatedly  decided  in  r^^crt 
other  cases,  arising  under  the  decisions  of  other  boards  ^ 
created  for  similiar  purposes.  Polk  v.  Wendell^  9  Cranch, 
99 ;  8.  O.,  6  Wheat,  303  ;  Hoofnagle  v.  Ander^on^  7  Wheat., 
217  ;  Patterson  v.  Winn^  11  Wheat.,  384 ;  Udwards  v.  Daly^ 
12  Wheat.,  206 ;  Voorheea  v.  UniUd  States  Bank,  10  Pet., 
472. 

Now,  Mary  Jones  not  only  had  received  no  such  certificate, 
— not  only  had  presented  no  such  proof, — but  the  board 
have  deliberately  decided, — 

1.  That  the  proof  is,  in  their  opinion,  conclusive,  to  show 
that  John  Ellis  was  the  legal  representative  of  William  Cocke 
Ellis ;  the  tract  having  been  proved  to  be  "  legally  conveyed  " 
to  him. 

2.  That  John  Ellis  was  entitled  to  the  land,  according  to 
the  proofs  and  requirements  of  the  compact  with  Georgia, 
and  the  acts  of  Congress. 

3.  That  John  Ellis  was  entitled  to  a  certificate  of  confirma- 
tion, which  was  duly  reported  to  Congress. 

4.  And  John  Ellis  actually  received  a  certificate  of  confir- 
mation, under  which  he  and  his  heirs  have  continued  to  hohl 
the  tract  ever  since  the  year  1805 ;  as  had  been  previously 
the  case,  without  interruption,  from  1795. 

III.  Nor  can  the  lessor  of  the  [)laintiff,  Mary  Jones,  avail 
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lierself  of  the  possession  of  John  Ellis,  or  those  who  claim 
under  him,  as  enuring  to  her  benefit. 

It  is  shown  by  the  facts  to  be  an  adverse  possession.  The 
tract  was  claimed  by  Richard  Ellis  as  his  own.  It  was  so 
devised  by  him  to  John  Ellis.  It  was  so  held  by  John  Ellis. 
It  was  so  presented  to  the  board  of  commissioners.  It  was 
so  confirmed  and  certified  by  them.  It  was  so  definitively 
confirmed  and  ratified  by  act  of  Congress. 

There  is  no  evidence  whatever  to  show  that  any  title,  legal 
or  equitable,  in  Mary  Jones,  was  supposed  to  exist,  or  was  in 
any  manner  recognized  as  existing,  by  the  board  of  commis- 
sioners or  by  Congress.  The  law  of  Mississippi,  at  the  time 
when  this  action  of  ejectment  at  law  was  instituted,  positively 
declared  that  the  perfect  legal  title  wsis  vested  in  John  Ellis 
and  his  heirs,  under  the  certificate  of  confirmation  from  the 
board  of  commissioners,  ratified  by  Congress.  Act  of  Missis- 
sippi of  28th  June,  1822  (How.  &  Hutch.  Miss.  Dig.,  p.  599). 

I^gal  title,  therefore,  in  Mary  Jones  there  was  clearly  none, 
derived  from  the  possession  of  John  Ellis,  or  the  confirmation 
to  him.  If  it  could  be  plausibly  urged, — which  it  cannot, — 
that  an  equitable  interest  was  vested  in  or  inured  to  her  by 
*lfi21  *^i^^^®  ^^  such  possession  and  confirmation,  it  is  insuf- 
-■  ficient  to  maintain  her  present  action,  which  must  rest 
on  her  establishing  a  legal  and  possessory  title,  complete  in 
herself,  at  the  time  her  suit  was  instituted.  Robinson  v. 
Campbell,  3  Wheat.,  212. 

The  counsel  for  the  defendants  in  error  contended, — 
1st.  That  Richard  Ellis  never  had  any  title  by  descent  to 
this  land,  either  from  his  son  or  grandson.  Upon  the  death 
of  William  Cocke  Ellis,  in  August,  1790,  with  a  full  and  com- 
))lete  legal  title  to  the  land  in  question,  so  far  as  the  govern- 
ment 01  Spain  could  grant  it,  it  undoubtedly  became  vested 
in  his  only  child  and  heir,  Richard  Cocke  Ellis,  and  in  his 
wife,  Mary  Jones.  It  is  well  known  that,  after  the  American 
Revolution,  the  United  States,  Spain,  South  Carolina,  and 
Georgia  succeeded  to  the  disputes  of  Great  Britain,  France, 
and  Spain,  relative  to  the  country  in  which  tlie  land  in 
question  is  situated.  South  Carolina  claimed  the  country 
under  the  grant  to  the  Lords  Proprietors ;  Georgia  founded 
her  claim  on  the  commissions  to  her  governor,  Wright;  and 
the  United  States  claimed  it  as  a  conquest  from  the  British 
Province  of  West  Florida.  Spain  contended  that  it  was  a 
part  of  Louisiana,  and  as  sucli  ceded  to  her  by  the  treaty  of 
1783. 
South  Carolina  relinquished  her  claim  by  the  treaty  of 
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Beaufort  to  Georgia.  There  being  no  other  territory  in  the 
United  States  than  that  of  some  one  of  the  confederated 
States,  the  general  government  very  properly  abandoned  its 
claim,  and  recognizeu  the  complete  title  in  Georgia,  by  taking 
a  cession  of  the  country  from  that  State.  It  has  always  been 
held  by  every  department  of  the  government,  that  the  title 
and  jurisdiction  over  this  country  was  in  Georgia  alone,  until 
this  act  of  cession ;  that  Spain  held  the  country,  and  exercised 
jurisdiction  over  it  wrongfully,  and  that  the  treaty  between 
the  United  States  and  that  nation  does  not  import  to  be  a 
cession  of  territory,  but  the  adjustment  of  a  boundary  between 
the  two  nations.  This  being  the  case,  it  is  obvious  that  we 
must  look  to  the  laws  of  Georgia  to  define  the  rights  growing 
out  of  the  course  of  descent.  The  law  of  Georgia  on  this 
subject  will  be  found  in  Marbury  and  Crawford's  Digest  of 
the  Laws  of  Georgia,  p.  217.  The  first  section  of  the  act  re- 
ferred to,  after  abolishing  the  distinction  between  real  and 
personal  estate  of  any  person  dying  intestate,  continues  as 
follows: — "So  that  in  case  of  there  being  a  widow  and 
children,  or  child,  they  shall  draw  equal  shares  thereof, 
unless  the  widow  shall  prefer  her  dower ;  in  which  event  she 
shall  have  nothing  further  out  of  the  real  *e8tate  than  r»i  ^o 
such  dower ;  but  shall,  nevertheless,  receive  her  pro-  '- 
portionable  part  or  share  out  of  the  personal  estate.  In  case 
any  of  the  children  shall  have  died  before  the  intestate,  their 
lineal  descendants  shall  stand  in  their  place  and  stead:  in 
case  of  there  being  a  widow,  and  no  child  or  children,  or 
legal  representatives  of  children,  then  the  widow  shall  draw 
a  moiety  of  the  estate,  and  the  other  moiety  shall  go  to  the 
next  of  kin  in  equal  degree,  and  their  representatives.  If  no 
widow,  the  whole  shall  go  to  the  child  or  children.  If 
neither  widow,  child,  or  children,  the  whole  shall  be  dis- 
tributed among  the  next  of  kin  in  equal  degree,  and  their 
representatives;  but  no  representative  shall  be  admitted 
among  colLiterals,  further  than  the  child  or  children  of  the 
intestate's  brothers  and  sisters.  If  the  father  or  mother  be 
alive,  and  the  child  dies  intestate,  and  without  issue,  such 
father  (or  mother,  in  case  the  father  be  dead,  and  not  other- 
wise) shall  come  in  on  the  same  footing  as  a  brother  or  sister 
would  do.  The  next  of  kin  shall  be  investigated  by  the  fol- 
lowing rules  of  consanguinity,  that  is  to  say :  children  shall 
be  nearest ;  parents,  brothera,  and  sisters  shall  be  equal  in 
respect  to  distribution,  and  cousins  shall  be  next  to  them. 
The  half  blood  shall  be  admitted  to  a  distribution  share  of 
the  real  and  personal  estate,  in  common  with  the  full  blood." 
Act  of  23d  December,  1789. 
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Prom  the  above  law,  it  is  apparent  that,  upon  the  death  of 
William  Cocke  Ellis,  his  widow  and  child,  in  the  language  of 
the  act,  drew  equal  shares  of  his  estate. 

The  child,  Richard  Cocke  Ellis,  being  entitled  to  one  half 
the  land  in  question,  died  an  infant,  without  issue,  and  intes- 
tate, leaving  a  mother,  but  no  father,  brothers,  or  sisters.  In 
such  case  the  mother  came  in  "  on  the  same  footing  as  a 
brother  or  sister  would  do."  The  rule  prescribed  for  inves- 
tigating the  next  of  kin  places  children  first,  and  then 
parents,  brothers,  and  sisters.  The  infant  R.  C.  Ellis,  hav- 
ing no  brothers,  or  sisters,  or  father,  his  mother,  the  present 
lessor  of  the  plaintiff,  succeeded  him,  and  became  his  sole 
heir.  The  foregoing  law  continued  in  force  over  this  coun- 
try until  the  adoption  of  the  ordinance  of  July  18th,  1787, 
for  the  government  of  the  Territory  of  Mississippi,  in  1798, 
and  so  far  only  as  it  may  be  considered  modified  by  it,  until 
March  12th,  1803,  when  the  act  of  that  date  was  passed,  re- 
vised February  10th,  1806.     See  Hutch.  Miss.  Code,  p.  623. 

2dly.  But  the  land  in  controversy  is  situated  in  the  country 
which  lies  between  the  Mississippi  and  Chatahoochee  Rivers, 
and  between  the  31st  degree  of  north  latitude  to  the  south, 
and  a  line  drawn  from  the  mouth  of  the  Yazoo  River,  due 

*lfi41  ®*®^  ^  *^^®  Chatahoochee  on  the  north.  This  being 
-'  within  the  acknowledged  limits  of  the  United  States, 
although  Spain  held  and  exercised  jurisdiction  over  it  until 
the  treaty  of  the  27th  of  October,  1795,  it  is  conceded  that 
it  has  been  properly  decided  by  this  court  that  all  grants  of 
land  by  her  were  invalid,  unless  embraced  within  the  pro- 
visions of  some  one  of  the  statutes  passed  by  the  Congress 
of  the  United  States.  The  first  act  bearing  upon  this  sub- 
ject is  that  by  which  Georgia  ceded  her  western  territoi-y  to 
the  United  States.  That  act  provides,  "that  all  persons 
who,  on  the  27th  day  of  October,  1795,  were  actual  settlers 
within  the  territory  thus  ceded,  shall  be  confirmed  in  all  tlie 
grants  legally  and  fully  executed  prior  to  that  day  by  the 
former  British  government  of  West  Florida,  or  by  the  gov- 
ernment of  Spain."  On  the  3d  of  March,  1808,  Congress 
passed  "  an  act  regulating  the  grants  of  land,  and  providing 
lor  the  disposal  of  the  lands  of  the  United  States  south  of 
tlie  State  of  Tennessee";  and  in  March,  1804,  a  supplemental 
act  was  passed,  both  of  which  are  commented  upon  at  large 
in  the  case  of  Henderson  v.  Poindexter*8  Lessee^  12  Wheaton, 
536,  and  need  not  be  more  particularly  noticed  at  this  point. 
In  this  case  the  court  says,  "  It  is  not  easy  to  resist  the  con- 
viction, that  the  government  has  legislated  on  the  idea  that 
Spanish  titles  might  be  valid,  though  held  by  persons  who 
170 


JANUARY   TERM,    1850.  164 

La  Roche  ct  al  r.  Jonos  ct  al. 

were  not  residents  of  the  country  on  the  27th  of  October, 
1795." 

In  the  subsequent  case  of  Hickie  v.  Starke^  1  Pet.,  94,  the 
court  remarks,  "  that  the  term  actual  settler  seems  to  have 
been  underatood,  in  the  case  of  Henderson  v.  Poindexter^  as 
synonymous  with  resident  of  the  country.  That  case,  how- 
ever, did  not  require  that  the  precise  meaning  of  the  term 
should  be  fixed,  and  the  court  is  disposed  to  think  that  a  set- 
tlement made  on  the  land  by  another  pei*son,  who  cultivated 
it  for  the  proprietor,  would  be  sufficient,  though  the  propri- 
etor sh(mld  not  reside  in  peraon  on  the  estate,  or  within  the 
territory."  The  settlement  made  in  the  case  cited  was  on 
the  3d  of  December,  1795,  by  another  person  than  the  pro- 
prietor, but  for  him.  "  Had  the  settlement  been  made,"  says 
the  opinion,  ''at  the  day  required  by  the  cession  act,  it  would, 
we  think,  have  satisfied  the  requisition  of  that  act,  and  en- 
titled the  piain tiffs  in  error  to  the  benefit  of  the  condition." 

It  will  be  remembered  that  this  was  a  suit  in  chancery, 
and  dismissed  for  the  want  of  jurisdiction,  because  Hickie 
did  not  show  that  his  patentee  was  a  settler  on  the  27th  day 
of  October,  1795.  He  afterwards,  however,  brought  his  action 
of  ejectment  upon  his  legal  title,  exhibiting  a  patent,  dated 
3d  of  April,  1794,  issued  b  y  the  Spanish  governor  of  the 
Province  of  ^Louisiana,  and  a  certificate  of  the  10th  r^f,^  nr 
of  April,  1806,  signed  by  the  commissioners  appointed  •- 
under  the  acte  of  Congress  of  the  3d  of  March,  1803,  and 
the  supplemental  act  of  the  27th  of  March,  1804,  confirming 
to  George  Mather,  from  whom  Hickie  claimed,  the  said  tract 
of  land,  by  virtue  of  the  articles  of  agreement  and  cession 
between  the  United  States  and  the  State  of  Georgia. 

The  case  came  again  before  this  court,  and  may  be  found 
reported  in  3  How.,  760.  The  decree  in  chancery,  which  had 
been  brought  before  this  court  for  revision,  and  dismissed  for 
the  want  of  jurisdiction,  on  the  ground  before  stated,  was 
relied  upon  as  a  bar  to  the  recovery  in  ejectment.  This 
court  decided  it  was  no  bar,  and  reversed  the  judgment  of 
the  Circuit  Court.  It  will  be  borne  in  mind,  that  the  paten- 
tee was  not  a  resident  of  the  territory,  and  did  not  cultivate 
the  land  by  another  at  the  period  prescribed  in  the  act  of 
cession  by  Georgia,  but  that  the  fii-st  actual  settlement  was 
by  his  agent,  Williams,  on  the  3d  of  December,  1795. 

From  these  cases  it  may  be  considered  as  settled,  that  all 
Spanish  grants  legally  and  fully  executed  prior  to  the  27th 
of  October,  1795,  though  the  grantee  was  a  non-resident  of 
the  territory,  and  had  not  cultivated  the  land  by  another,  are 
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valid,  if  laid  before  the  coniinissioners  for  their  action  under 
the  laws  of  1803  and  1804,  before  referred  to. 

The  grant  which  is  the  foundation  of  the  present  action 
was  legally  and  fully  executed  prior  to  the  27th  of  October, 
1795,  but  the  grantee,  William  Cocke  Ellis,  seems  not  to 
have  been  in  the  country  from  about  1784  to  1785  up  to  the 
period  of  his  death  in  1790,  and  his  widow,  the  present  lessor 
of  the  plaintiff,  never  was  in  the  country.  In  the  absence  of 
William  Cocke  Ellis,  his  survey  seems  to  have  been  made, 
certified,  and  the  grant  issued  upon  it.  His  father  or  brother, 
John  Ellis,  probably  acted  as  his  agent.  It  is  respectfully 
contended,  that  the  act  of  confirmation  to  John  Ellis  inured 
to  the  benefit  of  the  legal  title,  without  vesting  it  in  him. 
Without  urging  the  impropriety  of  his  disavowal  of  his 
fealty  to  his  principal,  if  at  any  time  he  had  acted  as  his 
agent,  it  may  be  assumed  as  established,  that  all  the  acts  of 
Congress  on  the  subject  of  grants  within  the  disputed  terri- 
tory, which  were  legally  and  fully  executed  prior  to  the  27th 
of  October,  1795,  presuppose  that  the  legal  title  was  full  and 
complete  in  the  grantee.  See  12  Wheat.,  528,  &c. ;  and  The 
Lessee  of  Pollard's  Heirs  v.  Kibbe^  14  Pet.,  406,  where  it  is 
said  that  "  the  articles  with  Georgia  were  in  themselves  a 
confirmation  of  titles  within  its  provisions,  protected  by  them 
*1661  ^^^  confirmed  by  them."  The  *third  section  of  the 
J  act  of  cession  spe<aks  of  "grants  herein  before  recog- 
nized." The  act  of  the  3d  of  March,  1803,  before  cited,  after 
providing  for  three  other  classes  of  claimants  not  embraced 
in  the  act  of  cession,  establishes  a  board  of  commissioners  for 
the  confirmation  of  claims,  and  declares  the  legal  effect  of  a 
certificate  of  confirmation  of  a  grant  fully  executed  to  be  "  a 
relinquishment  for  ever,  on  the  part  of  the  United  States,  to 
any  claim  whatever  to  such  tract  of  land."  In  the  other 
cases,  the  holder  of  the  certificate  thereby  becomes  entitled 
to  a  patent  for  the  land.  See  sixth  section  of  the  act  of 
1803.  The  act  of  27th  March,  1804,  while  in  its  third  section 
it  uses  more  comprehensive  language,  brings  whatever  addi- 
tional claims  may  be  embraced  by  it  within  the  operation  of 
the  act  of  1803,  to  which  it  was  a  supplement. 

What,  then,  was  the  legal  effect  of  the  certificate  of  confir- 
mation to  John  Ellis?  We  have  shown  that  the  legal  title 
passed  to  Richard  C.  Ellis,  the  infant  heir  of  William  C. 
Ellis,  and  to  his  widow,  now  Mary  Jones ;  and  that,  upon  the 
death  of  Richard  C.  Ellis,  his  title  passed  to  his  mother,  so 
that  she  became  the  legal  proprietor  of  the  land  in  question. 

Under  the  act  of  the  coniniissioners,  there  was  no  transfer 
of  the  legal  title.  The  act  itself  did  not  purport  to  vest  the 
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legal  title.  It  amounted  to  a  simple  relinquishment  of  the 
claim  of  the  United  States,  leaving  the  legal  title  where  the 
law  had  previously  vested  it.  If  John  Ellis  should  institute 
an  action  of  ejectment,  could  he  show  such  a  legal  title  as 
would  entitle  him  to  recover?  It  is  apprehended  that  it 
would  scarcely  be  gravely  argued  that  he  could.  He  pro- 
cured the  relinquishment  of  the  claim  of  the  United  States  to 
a  grant  of  land,  legally  and  fully  executed.  That  relinquish- 
ment must  attach  itself  to  the  legal  title,  wherever  that  may 
be.  It  is  based,  it  is  true,  upon  the  hypothesis,  that  such 
title  was  in  him,  but  it  has  not  the  effect  of  vesting  such 
title  in  him  when  it  was  in  another.  The  confirmation 
inured  to  the  benefit  of  the  title,  wherever  it  was.  Had  the 
title  been  inchoate,  the  act  of  confirmation  would  have  en- 
titled the  claimant  to  have  the  legal  title  consummated  in 
himself,  by  having  a  patent  issued  in  his  name.  But  even  in 
such  case  it  is  supposed,  upon  a  proper  case  made  out,  the 
real  owner  of  such  inchoate  title,  might,  by  a  suit  in  chan- 
cery, obtain  the  relinquishment  of  such  title.  But  whether 
this  be  so  or  not,  both  parties  claiming  under  the  same  title, 
the  act  of  confirmation  must  be  united  with  the  title,  where- 
ever  it  may  be.  The  law  declares  what  shall  be  the  effect  of 
the  act  of  confirmation  of  a  grant  legally  and  fully  executed. 
The  grant  is  recognized  as  the  legal  title,  and  the  act  of 
*confirmation  a  mere  relinquishment  of  the  claim  of  r»-i£»7 
the  United  States.  The  title  draws  to  itself  the  re-  •- 
linquishment,  and  remains  where  it  did  before  the  act  of  con- 
firmation. 

The  reasons  for  requiring  full  and  complete  grants  to  be 
laid  before  a  board  of  commissioners  are  obvious,  as  justly 
remarked  by  this  court  in  the  case  of  Henderson  v.  Poin- 
dexter 9  Lessees,  "The  legislature,"  says  the  court,  "was 
making  provision  for  the  sale  of  vacant  lands  within  the 
ceded  territory,  and  it  was  deemed  necessary  to  ascertain  the 
particular  lands  which  were  appropriated."  The  confirma- 
tion, in  the  name  of  John  Ellis,  of  the  grant  made  to  William 
Cocke  Ellis,  effected  all  that  was  intended  by  the  law.  It 
ascertained  the  particular  land  which  had  been  appropriated, 
and  confirmed  the  title.  It  did  not  change  the  legal  title,  or 
transfer  it  from  the  person  in  whom  it  was  vested  to  the  one 
who  procured  the  confirmation.  The  intention  of  the  law 
was  fulfilled,  its  object  fully  accomplished,  and  the  confirma- 
tion inured  to  the  benefit  of  the  holder  of  the  legal  title, 
whoever  he  might  be. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 
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The  original  suit  out  of  which  this  writ  of  error  arises  was 
an  action  of  ejectment,  brought  in  tlie  District  Court  of  the 
United  States  for  the  District  of  Mississippi,  at  October  term 
A.  D.,  1823,  by  John  Doe,  lessee  of  Richard  Jones  and  Mary, 
his  wife,  citizens  of  Kentucky,  against  Thomas  Ellis  and 
Mary  Ellis,  to  recover  a  tract  of  land  in  Wilkinson  County 
in  the  State  of  Mississippi,  alleged  to  have  been  originally 
granted  by  the  Spanish  government  to  William  Cocke  Ellis, 
by  a  patent  dated  16th  February,  1789.  It  was  admitted 
that  the  defendants  were  in  possession  of  the  tract  of  land 
in  question  ;  and  that  the  land  described  in  the  Spanish 
grant,  and  in  the  declaration  in  this  suit,  were  the  same. 

The  proceedings  in  the  case,  and  the  facts  as  exhibited  in 
the  evidence  offered  by  the  plaintiffs, — no  evidence  behig 
offered  by  the  defendants, — are  as  follows. 

In  the  year  1773  or  1774  Richard  Ellis  removed  from 
Amelia  County,  Virginia,  to  the  Mississippi  country,  then 
claimed  and  occupied  by  Spain  as  part  of  Louisiana  and 
West  Florida,  where  he  continued  to  reside  till  his  death,  in 
171>2. 

Richard  Ellis  was  accompanied  by  two  sons, — John  Ellis, 
the  grandfather  of  the  defendants,  and  William  Cocke  Ellis, 
who  afterwards  married  Mary  Jones,  the  lessor  of  the  plain* 
tiff. 

John  Ellis  continued  to  reside  in  Mississippi  till  his  death 
in  1808. 

William  Cocke  Ellis  returned  to  Virginia  about  the  year 

*\CH1  ^^'^^'^  ^^  1785,  and  conthiued  to  reside  there  till  his 

-■  death,  in  1790,  never  having  gone  back  to  Mississippi. 

On  the  11th  of  February,  1789,  Trudeau,  the  Surveyor- 
General  of  Louisiana  and  West  Florida,  issued  a  certificate 
of  survey,  with  a  figurative  plan,  of  a  tract  of  land  of  eight 
hundred  scjuare  arpents  on  Buffalo  Creek  in  the  district  of 
Natchez,  "in  favor  of  Don  William  Cocke  Ellis ;  the  delimi- 
tation (measurement)  having  been  made  by  virtue  of  tlie  de- 
cree of  his  Excellency,  Don  Stephen  Miro,  Governor-General, 
under  date  of  20th  March,  1783." 

On  the  16th  of  February,  1789,  a  gfrant  of  the  said  tracts 
which  was  stated  to  adjoin  land  of  John  Ellis,  was  made  to 
William  Cocke  Ellis  by  Governor  Miro,  *'  in  order  that,  as  his 
own,  he  might  dispose  and  make  use  of  it." 

The  situation  of  the  tract  is  north  of  the  31st  degree  of 
latitude,  in  the  former  county  of  Adams  and  present  county 
of  Wilkinson,  in  the  State  of  Mississippi. 

On  the  2d  of  April,  1789,  William  Cocke  Ellis,  who  was 
174 


JANUARY  TERM,    1850.  168 

La  Koche  et  al.  u.  Jones  «t  al. 

then   residing  in  Virginia,  niaiTied  Mary  Cocke,  afterwards 
Mary  Jones,  and  lessor  of  the  phiintiflF. 

In  January,  1790,  William  Cocke  Ellis  and  Mary,  his  wife, 
had  a  child  born,  who  was  named  Richard  Cocke  Ellis. 

In  August,  1790,  William  Cocke  Ellis  died  in  Virginia,  in- 
testate ;  leaving  his  wife,  Mary  Ellis,  and  his  child,  Ricliard 
Cocke  Ellis,  surviving  him,  and  residing  in  Virginia. 

In  April,  1791,  the  child  Richard  Cocke  Ellis  died  in  Vir- 
ginia,  an  infant. 

On  the  17th  of  October,  1792,  Richard  Ellis  (of  Missis- 
sipi)i)  made  his  will,  wherein  he  devised  to  his  son  John  Ellis 
the  tract  of  land  in  question,  and  died  shortly  afterwards. 

On  the  2d  of  July,  1795,  Mary  Ellis  (widow  of  William 
Cocke  Ellis)  married,  in  Virginia,  Richard  Jones,  lessor  of 
the  plaintiff,  and  they  continued  to  reside  in  Virginia. 

On  the  27th  of  October,  1795,  by  the  treaty  between  the 
United  States  and  Spain,  the  latter  admitted  the  parallel  of 
31°  N.  Lat.  to  be  the  north  boundaiy  of  the  Spanish  posses- 
sions,— as  it  had  always  been  claimed  to  be  by  the  United 
States  since  the  treaty  of  peace  in  1782,  where  it  is  so  ex- 
pressly declared  (8  Stat,  at  L.,  138). 

Oil  the  7th  of  April,  1798,  an  act  of  Congress  established 
the  Mississippi  Territory,  bounded  on  the  south  by  31°  N. 
Lat.,  and  constituted  a  board  of  commissioiiers  to  receive  a 
cession  from  Georgia  of  her  territoiy  west  of  the  Chatahoo- 
chee,  and  north  of  31"^  N.  Lat.,  and  to  adjust  all  differences  in 
regard  thereto  (1  Stat,  at  L.,  649). 

*0n  the  24th  of  April,  1802,  an  agreement  was  r«-igQ 
made  between  the  United  States  and  Georgia,  and  a  ^ 
cession  by  Georgia  of  all  claims  to  ten-itory  north  of  SV  and 
west  of  the  Chatahoochee.  It  was  therein  expressly  cove- 
nanted, that  all  persons  who  were,  on  the  27th  of  October, 
1795,  actual  settlers  within  the  temtory  ceded,  should  be 
confirmed  in  their  grants  made  by  the  Spanish  government 
before  that  day  (1  Laws  of  the  U.  S.,  489). 

On  the  3d  of  March,  1803,  an  act  of  Congress  was  passed 
(2  Stat,  at  L.,  229)  which  provided  that,— 

1.  All  persons,  and  the  legal  representatives  of  persons, 
who  were  resident  in  the  Mississippi  Territory  on  the  27th 
of  October,  1795,  who  had  before  then  received  from  the 
British  or  Spanish  government  a  warrant  or  order  of  survey, 
and  who  on  that  day  actually  inhabited  and  cultivated  the 
land  in  the  warrant,  should  be  confirmed  in  their  titles  if  they 
were  twenty-one  years  of  age,  or  heads  of  a  family,  at  the 
date  of  the  warrant. 

2.  All  persons,  and  their  legal  representatives,  who,  at  the 
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time  of  the  Spauish  evacuation  in  1797,  were  twenty-one  yeai-s 
of  age,  or  heads  of  families,  aud  actually  inhabited  and  culti- 
vated a  tract  of  land  in  the  Mississippi  Territory,  not  claimed 
under  the  preceding  section  or  any  British  grant,  or  the 
agreement  with  Georgia,  should  be  entitled  to  a  donation  of 
such  tract. 

3.  All  persons,  and  their  legal  representatives,  who,  at  the 
time  of  passing  this  act,  were  tweijtyH)ne  years  of  age,  or 
heads  of  a  family,  and  inhabited  and  cultivated  a  tract  of  land 
in  said  territory  not  claimed  as  aforesaid,  should  be  entitled 
to  a  preemption  right  therefor. 

4.  AU  persons  claiming  lands  by  virtue  of  the  preceding 
sections,  or  of  a  British  grant,  or  under  the  agreement  with 
Georgia,  were  required  to  file  their  claims  and  evidence  with 
the  Register,  before  the  81st  of  March,  1804,  and  if  this  was 
not  done,  all  their  right  was  forever  barred. 

5.  Commissioners  were  appointed  to  ascertain  the  rights  of 
persons  claiming  under  the  agreement  with  Georgia,  or  under 
this  act ;  they  were  to  hear  and  decide,  in  a  summary  man- 
ner, all  matters  respecting  such  claims;  and  to  determine 
them ;  and  their  determination,  so  far  as  the  right  was  de- 
rived under  the  agreement  with  Georgia  or  the  acts  of  Con- 
gress, was  declared  to  be  final.  They  were  to  give  certifi- 
cates to  claimants  who  should  appear  to  them  entitled,  stating 
that  they  are  confirmed  in  their  titles  thereto ;  which  certifi- 
cate, being  recorded,  was  to  be  a  relinquishment  for  ever  oi 
all  claim  on  the  part  of  the  United  States. 

*1701  ^Thereupon  John  Ellis  presented  and  filed  his  claim 
J  to  be  confirmed  in  the  tract  of  land  in  question. 

By  indorsement  on  the  original  Spanish  grant  in  this  case, 
it  appears  that  it  was  duly  recorded  in  the  Register's  book  C 
of  written  evidence  of  claims,  folio  534. 

He  also  produced  and  filed  the  will  of  his  father,  Richard 
Ellis,  dated  17th  October,  1792,  devising  the  tract  to  him. 

On  the  19th  of  June,  1805,  his  title  thereto  was  absolutely 
confirmed,  and  a  certificate  of  confirmation  was  issued  by 
the  commissioners  "  to  John  Ellis,  for  the  tract  mentioned  in 
the  Spanish  grant,  dated  16th  February,  1789,  to  William 
Cocke  Ellis,"  and  which  had  been,  as  they  certified,  "  legally 
conveyed  to  the  said  John  Ellis." 

On  the  8d  of  July,  1807,  the  report  of  the  commissioners 
was  made  to  the  Secretary  of  the  Treasury,  stating,  among 
others,  the  confirmation  of  the  tract  in  controversy  to  John 
EUis ;  and  on  the  2d  of  January,  this,  with  numerous  other 
reports  on  the  Mississippi  land  titles,  was  reported  to  Con- 
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gress.    (See  Gales  &  Seaton's  documents,  Public  Lands,  Vol. 
I.,  p.  868.) 

On  the  30th  of  June,  1812,  an  act  of  Congress  was  passed, 
which  declared  that  all  persons,  and  their  legal  representa- 
tives, claiming  lands  in  the  Mississippi  Territory  under  Brit- 
ish or  Spanish  warrants  or  orders  of  survejs  gi'anted  before 
the  27tli  of  October,  1795,  who  were  actual  residents  on  that 
day,  and  whose  claims  had  been  filed  witli  the  Register  and 
reported  to  Congress,  were  thereby  confirmed  in  the  lands  so 
claimed,  and  should  receive  patents.     (2  Stat,  at  L.,  765.) 

On  this  state  of  facts,  it  was  submitted  to  the  Circuit 
Court  whether  the  lessor  of  the  plaintiff  (Mary  Jones)  could 
recover;  that  court  having  pronounced  her  title  legal  and 
valid,  judgment  was  rendered  for  the  plaintiff,  and  the  only 
question  presented  for  our  consideration  is,  whether  that 
judgment  was  a  proper  conclusion  of  law  on  the  facts  agreed 
by  the  parties.  That  the  grant  of  1789,  made  by  Miro,  Gov- 
ernor-General of  Louisiana  and  West  Florida,  was  void  for 
want  of  power  in  the  Spanish  authorities  to  grant  lands  north 
of  the  thirty-first  degree  of  north  latitude,  is  not  open  to  con- 
troversy at  this  time.  It  was  so  held  in  Henderson  v.  Poin- 
dexter^  12  Wheat.,  539,  and  again  in  the  case  Hickey  v, 
Stewart^  3  How.,  756,  and  the  same  doctrine  has  been  affirmed 
in  several  other  cases.  It  necessarily  follows,  that  on  the 
death  of  William  Cocke  Ellis  in  1790,  his  infant  son  Richard 
took  no  title  by  descent ;  nor  did  the  mother  of  Richard  take 
any  title  by  descent  on  the  death  of  her  son  in  1791.  Her 
right  to  recover  must  therefore  *depend  on  the  com-  r«;i  yi 
pact  between  the  State  of  Georgia  and  the  United  ^ 
States  of  1802,  or  on  the  legislation  of  Congress.  The  com- 
pact only  provided  for  persons  who  actually  inhabited  and 
cultivated  the  land  claimed  on  the  27th  of  October,  1795,  and 
the  lessor  of  the  plaintiff,  not  having  done  so,  was  not  pro- 
vided for ;  and,  in  the  next  place.  Congress  intended  by  the 
act  of  1803  to  confer  United  States  titles  on  claimants,  and 
to  this  end  instituted  a  board  of  commissionei*s,  with  powers 
to  adjudge  on  the  facts,  whether  such  claim  as  was  recog- 
nized by  the  compact  existed,  and  who  the  proper  claimant 
then  was,  whether  by  assignment  or  otherwise ;  and,  espec- 
ially, to  ascertain  and  decide  whether  the  land  claimed  nad 
been  actually  inhabited  and  cultivated  by  the  person  who 
preferred  the  claim,  on  the  27th  of  October,  1795.  On  the 
necessary  facts  being  found  to  satisfy  the  compact,  and  the 
act  of  Congi*ess,  the  land  was  adjudged  to  the  applicant,  and 
a  certificate  of  the  judgment  was  delivered  to  him ;  which,  on 
being  recorded,  divested  the  title  of  the  United  States,  and 
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vested  it  in  the  individual  in  whose  favor  the  judgment  was 
given.  And  this  title  is  conclusive  as  against  the  govern- 
ment; nor  can  a  court  of  law  inquire  into  previous  facts, 
reaching  behind  the  judgment  given  by  the  commissionera, 
thereby  to  impeach  its  validity ;  as  this  would  be  assuming 
jurisdiction  to  overthrow  that  judgment  in  a  collateral  action. 
As  a  source  of  individual  title,  the  judgment  and  recorded 
certificate  stand  on  the  foot  of  a  patent,  and  merge  all  pre- 
vious requirements,  and  all  future  inquiry  into  such  require- 
ments, when  the  grant  is  relied  on,  as  here,  in  defence  of  an 
ejectment.  John  Ellis's  heirs  having  the  conclusive  legal 
titles,  Mary  Jones  has  no  standing  in  court :  and  such,  in 
eflfect,  is  the  decision  of  Hickey  v.  Stewart.  We  deem  the 
judgment  then  pronounced  conclusive  of  the  present  contro- 
versy, and,  for  the  reasons  then  given  and  here  given,  order, 
that  the  judgment  of  the  Circuit  Court  be  reversed,  and  that 
one  be  entered  for  the  defendants  below,  and  plaintifib  in 
error  here. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  with  directions  to  enter  a 
judgment  in  this  cause  in  favor  of  the  defendants  in  that 
court  and  plaintiffs  in  error  here. 


♦1721  *^^^^  ^'  Pbrrinb,  Complainant,  v.  Thb  Chbsa- 

J    PEAKE  AND  DELAWARE  CaNAL  COMPANY,  DE- 
FENDANTS. 

The  Chesapeake  and  Delaware  Canal  Company  have  no  right  under  their  char- 
ter to  demand  toll  from  passcng^ers  wlio  pass  through  the  canal,  or  from 
Teasels  on  account  of  the  passen^jrcrs  on  board. 

The  articles  upon  which  the  com])any  is  authorized  to  take  toll  are  particularly 
enumerated,  and  the  amount  specified.  The  toll  is  imposed  on  commodities 
on  board  of  a  vessel  passing  through  the  canal. 

No  toll  is  given  on  the  vessels  themselves,  except  only  when  they  have  no  com- 
modities on  board,  or  not  sufficient  to  yield  a  toll  of  four  dollars.  Passengers 
are  not  mentioned  in  the  enumeration,  nor  is  any  toll  given  upon  a  ressel  on 
account  of  the  persons  or  passengers  it  may  have  on  board. 
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A  corporation  created  by  statute  is  a  mere  creature  of  the  law,  and  can  exer- 
cise no  powers  except  those  which  the  law  confers  upon  it.  The  canal  company 
is  not  the  absolute  owner  of  the  works,  but  holds  the  property  only  for  the 
purposes  for  which  it  was  created,  It  has  not,  therefore,  the  same  unlimited 
control  over  it  which  an  individual  has  over  his  property.^ 

Nor  has  the  company  a  right  to  refuse  permission  for  passengers  to  pass  through 
the  canal.  On  the  contrary,  any  one  has  a  right  to  navigate  the  canal  for 
tlie  transportation  of  passengers  with  passenger  boats,  without  paying  any 
toll  on  the  passengers  on  board,  upon  his  paying  or  offering  to  pay  the  toll 
prescribed  by  law  upon  the  commodities  on  board,  or  tlie  toll  prescribed  by 
law  on  a  vessel  or  boat  when  it  is  empty  of  commodities.^ 

This  cause  came  up  from  the  Circuit  Court  of  the  United 
States  for  Delaware,  on  a  certificate  of  division  in  opinion  be- 
tween the  judges  thereof. 

It  involved  the  construction  of  the  ninth  and  eleventh 
sections  of  the  charter  granted  by  Maryland,  the  provisions 
of  which  are  similar  to  those  of  the  charter  granted  by  Dela- 
ware. 

"  Sec.  9.  For  and  in  consideration  of  the  expenses  the  said 
stockholdei^s  will  be  at,  not  only  in  cutting  the  said  canal  and 
other  works  for  opening  the  said  navigation,  but  in  maintain- 
ing and  keeping  the  same  in  repair,  the  said  canal  and  works, 
with  all  their  profits,  under  the  liniitations  aforesaid,  shall  be, 
and  the  same  are  hereby,  vested  in  the  said  corporation  for 
ever,  and  it  shall  and  may  be  lawful  for  the  said  president  and 
directors,  after  the  said  canal  shall  be  made  navigable,  to  de- 
mand and  receive  the  following  tolls every  pipe  of 

wine  or  French  brandy  containing '  one  dollar  and 

twenty-five    cents,' [&c.,   enumerating  articles  and 

specifying  the  tolls,]  and  for  all  other  conunodities  the  same 
proportion,  agreeable  to  the  articles  herein  enumerated ;  and 
every  boat  or  vessel  which  has  not  commodities  on  bom*d  to 
pay  the  sum  of  four  dollars  shall  pay  so  much  as,  with  the 
commodities  on  board,  will  yield  the  sum  aforesaid,  and  every 
empty  boat  or  vessel  four  dollars,  except  an  empty  boat  or 
vessel  returning,  whose  load  has  already  paid  the  tolls  affixed, 
in  which  case  she  shall  pass  toll-free." 

*"  Sec.  11.   The  said  canal  and  works  to  be  erected  r«i  itq 
thereon  by  virtue  of  this  act,  when  completed,  shall  for  "■ 
ever  thereafter  be  esteemed  arid  taken  to  be  navigable  as  a  pub- 
lic highway,  free  for  the  transportation  of  all  goods,  commodi- 
ties, or  produce  whatsoever,  on  payment  of  the  toll  imposed  by 


1  Applied.     The    Geneva,  16   Fed.  New  York  ^c,  R.  R.,  13  R.  I.,  278; 

Rep.,  876;  Flagstaff' S.  M.  Co.  v.  J^at-  Pennsiflminia    Lightning    Rod    Co.    T. 

rick;  2  Utah  T.,  314.    F<)LM>WEn.    Rice  Bwird  of  Education,  20  W.  Va.,  866. 

V.  Railroad  Co.,  1  Black,  380.    Citkii.  *  And    see    Bonham  v.   (7.   C.  fr  A. 

Pearce  v.  Madiaon  iSf-  Indinnajtolis  R.  R.  R.  R.  Co.^  13  So.  Car.,  271. 
O.,  21  Huw.,  414;*  Boston  ^^c.  R,  R.  r. 
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this  act,  and  uo  Uix  whatsoever  for  the  use  of  the  water  of 
the  said  canal,  or  tlie  works  thereon  erected,  shall  at  any  time 
hereafter  be  imposed  by  all  or  either  of  the  said  States." 

The  following  correspondence  explains  the  origin  of  the 
dispute. 

(Exhibit  No.  1.) 

To  the  President  and  Directors  of  the  Chesapeake  and  Dela- 
ware Canal  Co.,  Philadelphia. 

Princeton,  K  J.,  2Ath  March,  1847. 

Gentlemen, — As  I  propose  to  establish  a  canal  passenger 
line  of  boats  between  Camden,  Philadelphia,  and  Baltimore, 
to  pass  through  your  canal,  I  think  proper  to  give  you  notice 
of  my  intention  so  to  do.  My  plan  is  to  commence  running 
on  the  Ist  day  of  May  next,  to  be  contuiued  through  the 
spring  and  summer.  I  have  been  informed  that  the  company 
of  which  you  constitute  the  Board  of  President  and  Directors 
claim  the  right  to  prevent  the  transit  of  passengers  through 
the  said  canal,  if  you  deem  it  expedient  so  to  do ;  and  that  if 
you  permit  it,  you  still  maintain  the  right  to  charge  a  toll  for 
each  passenger  whom  you  allow  to  pass  through.  Now,  being 
of  opinion  that  neither  by  your  charter,  nor  by  law,  are  you 
authorized  either  to  exclude  passengers,  or  to  charge  a  toll  on 
them,  I  beg  to  inquire  whether  any  such  right  or  authority 
is  claimed  or  will  be  insisted  on  by  you,  so  as  to  prevent 
future  misunderstanding,  and  I  shall  be  obliged  by  an  answer 
at  your  earliest  convenience. 

Very  respectfully,  your  obedient  servant, 

(Signed,)  J.  A.  Perbine. 

To  Caleb  Newbold,  Esq., 

PrenH  Ches.  and  Del.  Canal  Co.,  Philadelphia. 

(Exhibit  No.  2.) 

Chesapeake  and  Delaware  Canal  Office, 
Philadelphia,  80th  March,  1847. 

At  a  meeting  of  the  Board  of  President  and  Directors  of  the 
Chesapeake  and  Delaware  Canal  Company,  held  this  day,  the 
President  laid  before  the  board  a  letter  dated  24th  instant, 
from  John  A.  Perrine,  Esq.,  of  New  Jersey,  stating  his  inten- 
*1741  ^^^^  ^  ^establish  a  canal  passenger  line  between  Cam- 
-•  den,  Philadelphia,  and  Baltimore,  and  making  inquiry 
as  to  the  transportation  of  passengers  through  the  canal,  and 
a  charge  of  tolls  therefor. 

The  said  letter  wiis  read  and  considered,  and  it  was  resolved. 
That  the  President  reply  to  Mr.  Perrine,  and  inform  him 
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that  the  company  claims  the  right  to  exclude  passengers  un- 
less their  transit  is  allowed  by  the  special  permission  of  the 
company,  and,  if  that  is  granted,  then  to  receive  a  fair  rate  of 
toll  for  each  passenger. 
Extracts  from  the  minutes. 

Peter  V.  Lesley,  Sec. 


QHxhibit  No.  3.) 

To  John  A.  Pebbine,  Esq.,  Princeton,  New  Jersey. 

Chesapeake  and  Delaware  Canal  Office^ 
Philadelphia,  SOth  March,  1847. 

Sir: — Your  letter  of  the  24th  instant,  addressed  to  the 
President  and  Directors  of  the  Chesapeake  and  Delaware 
Canal  Co.,  has  been  received,  and  was  laid  before  the  board. 
A  resolution  was  passed  by  them,  of  which  I  enclose  you  a 
copy.  The  company  regard  the  canal  as  a  "public  highway, 
free  for  the  transportation  of  all  goods,  commodities,  or  pro- 
duce whatsoever,"  on  payment  of  the  tolls  "  authorized  by 
charter,  and  for  boats  or  vessels  which  have  not  commodities 
on  board,"  on  payment  of  the  sum  authorized  in  such  case  by 
charter ;  but  they  deny  that  it  is  a  public  highway  for  the 
transportation  of  passengers,  and  claim  the  right  to  exclude 
passengers,  except  by  special  permission  of  the  company ;  and 
if  that  is  granted,  tlien  to  receive  a  fair  rate  of  toll  for  each 
passenger.  The  canal  was  intended  by  the  charter  to  be 
used  by  vessels  engaged  in  commerce,  not  by  passenger  lines, 
which  interfere  with  the  trade  and  injure  the  canal.  Any 
vessel  you  may  send  in  the  line  you  propose  to  establish 
will  be  permitted  to  pass  through,  if  they  have  goods,  com- 
modities, and  produce  on  board ;  or,  if  empty,  on  payment  of 
the  regular  tolls  now  imposed.  If  you  carry  passengera,  or 
persons  not  engaged  in  the  navigation  or  business  of  the 
vessel  or  cargo,  you  will  be  required  to  pay  one  dollar  toll 
for  each  passenger,  on  arriving  at  the  first  lock.  If  you 
refuse  to  make  this  payment,  or  to  land  your  passengers,  the 
vessel  will  not  be  permitted  to  pass  through  the  canal.  I  am 
directed  also  to  say,  that,  if  your  vessels  pass  through  the 
canal,  they  will  be  required  to  adhere  strictly  to  all  the  exist- 
ing rules  and  regulations  as  to  speed  and  conduct.  Very 
respectfully,  your  obedient  servant, 

(Signed,)-  C.  Newbold,  Jr.,  PreMenL 
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*176]  *(iExhibit  No.  4.) 

To  the  President  and  Directors  of  the  Chesapeake 
and  Delaware  Canal  Company. 

Princeton^  New  Jersey^  April  Ist^  1847. 

Gentlemen  : — ^I  have  received  the  letter  of  your  President, 
dated  the  30th  of  March.  After  due  reflection,  I  have  in 
reply  to  say,  that  I  do  not  consider  the  Chesapeake  and  Del- 
aware Canal  Company  as  being  authorized  by  law,  either  to 
exclude  passengers  from  my  vessels,  or  to  charge  me  any 
other  toll  than  the  sum  they  are  authorized  by  the  charter  to 
receive  for  an  empty  vessel.  This  I  will  pay,  but  no  more, 
unless  I  have  commodities  on  board,  and  then  no  more  than 
the  regular  tolls  now  imposed  thereon.  Not  deeming  it 
necessary  to  prolong  this  correspondence,  I  shall  only  further 
repeat  my  notice,  that  I  shall  commence  the  canal  passenger 
line  mentioned  in  my  letter  of  the  24th  ultimo  on  the  1st  day 
of  May  next,  and  I  trust  no  obstacle  will  be  presented  by 
your  officers  or  agents  at  the  canal. 

Very  respectfully,  your  obedient  servant, 
(Signed,)  John  A.  Pebbine. 

(Hxhibit  No.  6.) 

(  Philadelphia^  Chesapeake^  and  Delaware 
I  Canal  Office,  April  Qth,  1847. 

At  a  meeting  of  the  Board  of  Directors  of  the  Chesapeake 
and  Delaware  (^anal  Company  held  this  day,  the  President 
laid  before  the  board  a  copy  of  a  letter  addressed  by  him  on 
the  30th  of  March,  1847,  to  John  A.  Perrine,  Esq.,  of  Prince- 
ton, New  Jersey,  in  compliance  with  the  resolution  of  the 
board  on  the  30th  of  March,  1847,  and  also  the  answer  of  Mr. 
Perrine  thereto,  dated  the  1st  instant. 

The  said  letters  were  read  and  considered,  and  that  of  the 
President  approved.     It  was  then,  on  motion,  resolved, — 

That  the  President  instruct  the  superintendent  at  the 
Delaware  Tide  Lock,  on  the  Chesapeake  and  Delaware  Canal, 
to  permit  any  vessel  of  the  canal  passenger  line  established 
by  John  A.  Perrine,  Esq.,  to  pass  through  the  canal,  if  it  have 
goods,  commodities,  or  produce  on  board,  or  if  empty,  on 
payment  of  the  regular  tolls  now  imposed ;  but  if  the  said 
vessel  carry  passengers  or  persons  not  engaged  in  the  naviga- 
tion or  business  of  the  vessel,  or  cargo,  to  require  from  the 
master  of  said  vessel  the  payment  of  one  dollar  toll  for  each 
passenger,  before  said  vessel  passes  out  of  said  lock ;  and  if 
♦1761  ^"^^  payment  he  not  made,  or  the  passengers  be  not 
J  landed  from  said  vessel,  *theii  not  to  permit  it  to  pass 
182 


JANUARY   TERM,    1850.  176 

Perrine  v.  Chesapeake  and  Delaware  Canal  Co. 

through  the  canal.  And  further,  to  instruct  the  superin- 
tendent, and  the  officers  and  agents  of  the  company,  to  be 
diligent  in  requiring  any  such  vessel,  if  it  shall  enter  or  pass 
through  the  canal,  to  adhere  strictly  to  all  the  existing  rules 
and  regulations  as  to  speed  and  conduct. 

Resolved,  That  the  President  transmit  to  Mr.  Perrine  a 
copy  of  the  above  resolution. 

Extract  from  the  minutes. 

Pbtbb  V.  Lesley,  Secretary. 

(^Exhibit  No.  6.) 

To  John  A.  Perrine,  Esq.,  Princeton,  New  Jersey. 

Chesapeake  and  Delaware  Canal  Office^ 
Philadelphia^  April  6^A,  1847. 

Sir  : — Your  letter  of  the  1st  inst.  was  received  and  laid 
before  the  board.  Pursuant  to  their  direction,  I  inclose  a 
copy  of  a  resolution  adopted  in  relation  thereto. 

It  is  proper  for  me  to  apprise  you,  that  the  instructions 
therein  mentioned  have  been  given  to  the  superintendent  at 
the  Delaware  Tide  Lock,  and  they  will  be  strictly  enforced. 

Very  respectfully,  your  obedient  servant, 
(Signed,)  C.  Newbold,  Jr.,  President. 

(^ExhiHt  No.  7.) 

To  Mr.  John  Ash,  Superintendent  of  the  Delaware  Tide 
Lock  on  the  Chesapeake  and  Delaware  Canal. 

Chesapeake  and  Delaware  Canal  Office^ 
Philadelphia^  April  6^A,  1847. 

Sir  : — I  inclose  a  copy  of  a  resolution  this  day  adopted  by 
the  Board  of  President  and  Directors,  in  relation  to  a  canal 
passenger  line  established  by  John  A.  Perrine,  Esq.,  of  New 
Jersey;  you  will  be  particular  in  enforcing  the  decision  of 
the  board,  as  contained  in  this  resolution. 

Very  respectfully  yours, 
(Signed,)  C.  Newbold,  Jr.,  President. 

In  consequence  of  this  action,  the  complainant,  on  the  12th 
of  April,  1^7,  filed  his  bill  in  the  Circuit  Court  for  the  Del- 
aware District,  setting  forth  the  preceding  facts ;  and  to  the 
end  that  he  might  be  protected  against  the  acts  and  doings  of 
the  said  corporation,  and  that  the  right  to  transport  passen- 
gers through  the  said  canal,  in  his  said  canal  passenger  line, 
and  in  boats  and  vessels  upon  payment  of  the  tolls  author- 
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m-inn-i  ized  by  law  upon  *the  boats  or  vessels,  or  upon  the 
J  goods,  commodities,  or  produce  on  board  thereof,  and 
free  from  any  charge  in  respect  of  the  passengers  transported 
in  said  canal  passenger  line,  or  on  board  of  the  said  boats  or 
vessels,  might  be  established  by  the  decree  of  the  court,  and 
the  said  corporation  restrained  from  preventing  the  transit  of 
passengers  in  his  said  canal  passenger  line,  and  from  impos- 
ing any  toll  upon  it  in  respect  of  the  passengers  on  board  of 
the  same,  or  from  hindering  its  free  passage  with  passengers 
and  persons,  others  than  those  engaged  in  the  navigation  or 
business  of  the  vessel  or  cargo,  until  the  said  payment  in 
respect  of  such  passengers  and  persons  on  board ;  he  prayed 
for  an  injunction  to  restrain  the  corporation  and  its  super- 
intendent at  the  Delaware  Tide  Lock,  and  its  officei*s  and 
agents,  from  executing  and  carrying  into  effect  the  resolu- 
tion of  the  board,  ana  the  instructions  issued  in  pursuance 
thereof. 

The  company,  on  the  3d  of  May,  filed  their  answer,  in 
which  they  admitted  the  facts  and  proceedings  alleged  in  the 
complainant's  bill,  and  that  the  instructions  given  to  their 
officers  would  be  enforced,  in  regard  to  the  canal  passenger 
line  of  the  complainant,  and  any  boat  or  vessel  belonging  to 
him :  but  they  denied  that  either  by  any  provision,  terms,  or 
conditions  of  their  charters  of  incorporation,  or  by  any  law, 
they  are  or  were  forbidden,  or  ought  not  to  have  passed  the 
resolution  in  question,  or  given  such  instructions,  but,  on  the 
contrary,  that  they  are  advised  that  the  same  are  within  their 
franchises,  authorities,  rights,  and  privileges  granted  by  or 
arising  under  their  charters  of  incorporation,  and  the  acts 
supplementary  thereto,  and  that  they  ought  not  to  be  re- 
strained from  enforcing  them,  but  allowed  to  do  so. 

At  May  term,  1847,  the  cause  coming  on  to  be  heard,  the 
following  questions  occurred : — 

1st.  Is  the  canal  company  entitled  to  charge  the  compen- 
sation or  toll  mentioned  in  the  proceedings  for  passengers  on 
board  the  complainant's  boat  passing  through  the  canal  ? 

2d.  Has  the  complainant  a  right  to  navigate  the  canal  for 
the  transportation  of  passengers,  with  passenger  boats,  paying 
or  offering  to  pay  toll  upon  the  boats  as  empty  boats,  or  upon 
commodities  on  board,  but  without  toll  or  compensation  for 
passengers,  as  proposed  in  his  correspondence  contained  in 
the  exhibits? 

And  upon  each  of  these  questions  the  opinions  of  the 
judges  were  opposed. 

And  thereupon,  at  this  same  term,  at  the  request  and  upon 
motion  of  the  complainant's  counsel,  the  said  i)oints,  on  which 
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*the  disagreement  has  happened,  are  stated  under  r^-i^o 
the  direction  of  the  judges,  and  to  be  certified,  under  L 
the  seal  of  this  court,  to  the  Supreme  Court  of  the  United 
States,  at  their  next  session,  to  be  finally  decided. 

The  case  was  argued  by  Mr.  Whiteley^  for  the  comi)lainant, 
and  by  Mr.  Gilpin  and  Mr»  Bayard^  for  the  defendants.  It 
was  brought  up  by  the  defendants,  and  therefore  opened,  by 
Mr.  Gilpin^  who  was  followed  by  Mr.  Whitelet/^  and  the  argu- 
ment was  concluded  by  Mr.  Bayard.  Nevertheless,  the  com- 
plainant's points  will  be  stated  first. 

Mr,  Whiteley  made  the  following  points  for  the  complain- 
ant:— 

First  point.  There  is  no  provision  in  the  charter  of  the 
Chesapeake  and  Delaware  Canal  Company,  authorizing  the 
company  to  charge  toll  or  compensation  on  the  passengei's  in 
any  boat  or  vessel  passing  through  the  canal.  8  Delaware 
Laws,  170.  Collection  of  Laws  relative  to  Ches.  and  Del. 
Canal  Co.,  9, 10,  25,  26,  27  (attached  to  bill  pf  the  complain- 
ant). 

Second  point.  Corporations  have  only  such  powers  as  are 
specifically  granted  by  the  act  of  incorporation,  or  such  as  are 
necessary  to  carry  into  effect  the  powers  expressly  granted. 
2  Kent's  Com.,  298  ;  Head  aiid  Amoryy.  Providence  Ins.  Co.^ 
2  Cranch,  127 ;  Charle»  River  Bridge  v.  Warren  Bridge^  11 
Pet.,  420. 

Third  point.  The  canal  having  been  constructed  pursuant 
to  an  act  of  incorporation,  passed  by  the  legislatures  of  Dela- 
ware and  Maryland,  the  right  of  the  company  to  toll  is  de- 
rived entirely  from  the  charter,  and  is  to  be  considered  as  if 
there  was  an  agreement  between  them  and  the  public,  the 
terms  of  which  are  expressed  in  the  act  of  incorporation ;  and 
the  rule  of  construction  is,  that  any  ambiguity  in  the  terms 
of  the  contract  must  operate  against  the  corporation,  and  in 
favor  of  the  public.  The  corporation,  therefore,  can  claim 
nothing  which  is  not  clearly  given  to  them  by  their  charter. 
The  Proprietors  of  the  Stourbridge  Canal  v.  Wheeley  et  al.^  2 
liarn.  &  Ad.,  792;  Kingston  Dock  Co.  v.  La  Marche^  8  Barn. 
&  C,  42;  Charles  River  Bridge  v.  Warren  Bridge^  11  Pet., 
544. 

Fourth  point.  By  the  incorporation  of  this  company,  cer- 
tain franchises  were  granted  by  the  public  to  them,  and  those 
franchises  were  of  importance  to  the  public  interest.  Noth- 
ing therefore  passes  to  the  corporation  by  implication. 
United  States  v.  Arredondo^  6  Pet.,  738  ;  Beatty  v.  Lessee  of 
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Knowler^  4  Pet.,  168 ;  Providence  Bank  v.  Billings  and  Pit- 
man^ 4  Pet.,  614 ;  Charles  River  Bridge  v.  Warren  Bridge^ 
*1 7Q1  ^^  Pet.,  *545,  646 ;  Leeds  and  Liverpool  Canal  v.  Sus- 
^'^J  ler,  2  Dowl.  &  Ry.,  666 ;  1  Bam.  &  C,  424. 

Fifth  point.  The  canal  is  expressly  made,  by  its  charter,  a 
"  public  highway."  Collect,  of  Laws  relative  to  Ches.  and 
Del.  Canal  Co.,  11,  27 ;  Doe  d.  By  water  v.  Brandling  et  al.^  7 
Barn.  &  C,  643. 

Sixth  point.  The  use  of  the  waters  of  the  canal  is  public, 
though  the  canal  itself  is  private  property  ;  the  complainant, 
therefore,  as  one  of  the  public,  has  the  right  to  the  use  of  its 
waters,  subject  only  to  the  express  restrictions  contained  iu 
the  charter, — the  payment  of  such  tolls  as  the  charter  author- 
izes upon  the  commodities  on  board  of  his  boats,  or  the  toll 
fixed  by  the  charter  upon  empty  boats. 

Seventh  point.  That  the  charter  of  the  said  Chesapeake 
and  Delaware  Canal  Company  gives  the  said  compjiny  no 
power  to  refuse  a  passage  to  any  vessel  through  the  said 
canal,  except  upon  refusal  or  neglect  of  the  captain  or  owner 
of  any  such  vessel  to  pay  the  toll  fixed  by  the  charter.  Coll. 
of  Laws  relative  to  Ches.  and  Del.  Canal  Co.,  11,  26. 

The  points  on  behalf  of  the  canal  company  were  the  follow- 
ing:— 

First  point.  If  conceded  that,  in  cases  of  ambiguity  in  leg- 
islative grants  or  chartera,  the  construction  should  be  in 
favor  of  the  public,  yet  no  forced  or  extravagant  construction 
in  favor  of  the  public  can  properly  create  an  ambiguity ;  but 
a  rational  and  fair  exposition  should  be  made,  according  to 
the  general  rules  which  govern  in  the  exposition  of  all  puolio 
statutes.  Dwarris  on  Stat.,  c.  11,  p.  658  ;  Stevens  v.  Buck- 
worthy  Hard.,  344 ;  Bex  v.  Burchett^  1  Show.,  108  ;  Mitchell 
V.  Soren^  Park.,  233 ;  Sussex  Peerage  Case^  11  CI.  &  F.,  143 ; 
Bex  V.  Pease^  1  Nev.  &  M.,  694 ;  2io2ve  v.  Shilson^  4  Barn.  & 
Ad.,  731 ;  1  Nev.  &  M.,  739;  Rex  v.  The  Grand  Junction 
Canal  Co.y  3  Railw.  Cas.,  14 ;  Rex  v.  The  Glamorgan  Canal 
Co.y  3  Railw.  Cas.,  16 ;  The  Provost  of  Eton  College  v.  The 
Great  Western  Raihoay  Co.^  1  Railw.  Cas.,  220 ;  Barrett  v. 
The  Stockton  and  Darlington  Railroad  Co.^  2  Man.  &  G.,  134 ; 
Hopkins  v.  Thoro^ughgood^  2  Barn.  &  Ad.,  921 ;  The  Charles 
River  Bridge  Company  v.  The  Warren  Bridge  Company^  11 
Pet.,  689,  698. 

Second  point.     By  a  fair  and  just  interpretation  of  the 

charter  of  the  Chesapeake  and  Delaware  Canal  Company, 

granted  by  the  States  of  Delaware  and  Maryland,  the  public 

have  no  right  to  use  the  canal  Ibr  the  transportation  of  pas- 
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sengers,  it  •being  a  limited  highway  by  the  terms  of  p^^^  ^^ 
the  grant,  and  the  right  of  the  public  to  the  use  of  the  *- 
canal  as  a  highway  existing  under  and  by  force  of  the  grant 
alone.  The  Maryland  Charter,  §  11 ;  The  Delaware  Charter, 
§  10 ;  Maryland  Laws,  1827,  ch.  207,  1831,  ch.  296,  §  19 ; 
Delaware  Laws,  1829,  p.  323, 1832,  p.  114  ;  Stafford  y.  Coyney, 
7  Barn.  &  C,  257,  260 ;  The  Seneca  Road  Vompany  v.  The 
Auburn  and  Rocheater  Railroad  Company^  6  Hill  (N.  Y.),  174. 
Third  point.  The  canal  is  the  property  of  the  defendants, 
subject  to  the  use  of  the  public  to  the  extent  prescribed  in 
the  charter,  but  the  jus  publicum  is  derived  from  the  charter 
alone,  and  the  right  of  property  remains  in  the  defendants, 
with  all  its  attributes  and  incidents,  not  derogating  from  the 
public  right ;  and  among  those  incidents  is  the  right  to  de- 
mand and  receive  compensation  for  the  use  of  the  property 
for  other  purposes  than  those  to  which  the  ju^  publicum 
applies.  2  Coke,  Inst.,  220;  Hale  de  Jure  Maris,  73,  77; 
Meddy  v.  Wellhoune^  Moo.,  474 ;  Crispe  v.  Bellwood^  3  Levinz, 
424;  Rex  v.  BursletU  1  Ld.  Raym.,  149;  Northampton  v. 
Ward^  2  Str.,  1238 ;  Rex  v.  The  Mersey  and  Irwell  JVav,  Oo.^ 
4  Man.  &  Ily.,  98 ;  Rex  v.  The  Avon  Nav.  Co.,  4  Man.  &  Ry., 
23,  31,  36 ;  Rickards  v.  Bennett,  1  Barn.  &  C,  233,  234. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  Chesapeake  and  Delaware  Canal  connects  the  waters 
of  the  Cliesapeake  and  Delaware  Bays,  and  derives  its  corpo- 
i-ate  existence  from  charters  granted  by  Maryland,  Delaware, 
and  Pennsylvania.  It  passes  througli  the  territory  of  the 
first  two  States  only;  but  Pennsylvania  was  deeply  inter- 
ested in  this  improvement,  and  Maryland,  it  appeara,  was 
unwilling  to  authorize  it  unless  the  opening  of  the  naviga- 
tion of  the  Susquehannah  River  was  connected  with  the  con- 
struction of  this  canal.  Delaware,  also,  supposed  itself  to 
have  some  demands  on  Pennsylvania,  as  appears  by  the  char- 
ter it  granted.  And  in  order  to  accomplish  the  objects  which 
the  different  States  had  in  view,  each  of  them  passed  an  act 
incorporating  this  company,  with  certain  conditions  annexed 
to  the  respective  charters,  concerning  other  objects,  thereby 
making  its  incoi-poration  a  compact  between  them.  Tlie 
nature  of  this  compact,  and  the  purposes  it  was  intended  to 
accomplish,  will  be  readily  understood,  from  the  situation  of 
the  navigable  watei^  which  this  canal  was  intended  to  unite, 
and  from  the  peculiar  provisions  inserted  in  the  respective 
chailera. 

Before  this  canal  was  made,  the  city  of  Baltimore  almost 
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monopolized  the  trade  of  the  country  borderuig  on  the 
*1fin  *Chesapeake  Bay,  and  of  the  numerous  tide-water 
J  rivers  which  penetrate  the  adjacent  country.  For,  in 
order  to  reach  Philadelphia,  it  was  necessary  to  pass  by  sea 
from  the  capes  of  the  Chesapeake  to  those  of  the  Delaware, 
and  commerce  could  therefore  be  carried  on  only  in  vessels 
fit  to  navigate  the  ocean.  Philadelphia  naturally  desired  to 
share  in  the  trade  thus  exclusively  enjoyed  by  Baltimore, 
by  opening  a  safe  and  easy  inland  communication  from  one 
bay  to  the  other;  and  it  was  evident  from  the  nature  of 
the  country,  that  this  could  be  effected  by  a  canal  of  about, 
thirteen  miles  in  length,  near  the  head  of  the  Chesapeake 
Bay. 

On  the  other  hand,  the  interests  of  Baltimore  were  adverse 
to  this  canal,  as  it  would  deprive  it  of  the  advantage  it  then 
possessed,  and  it  moreover  desired  to  bring  to  its  own  port  the 
vast  productions  of  the  country  watered  by  the  Susquehannah, 
which  flows  into  the  Chesapeake  Bay  at  its  head.  But  this 
river  was  obstructed  by  rocks,  and  the  trade  was  for  the  most 
part  carried  on  over  land  with  Philadelphia ;  and  these  ob- 
structions could  not  be  removed  without  the  consent  of 
Pennsylvania,  as  some  of  the  most  serious  impediments  to 
navigation  were  within  the  limits  of  that  State,  a  little  north 
of  the  Maryland  line. 

The  respective  States  naturally  felt  it  their  duty  to  foster 
their  respective  cities,  as  far  as  justice  and  the  interests  of  the 
community,  generally,  would  permit.  Pennsylvania,  therefore, 
would  not  agree  to  remove  the  obstructions  in  the  Susquehan- 
nah, unless  the  canal  was  authorized  to  be  made ;  nor  would 
Maryland  authorize  the  canal,  unless  the  trade  of  the  Susque- 
hannah was  laid  open  to  Baltimore.  But  neither  State  was 
disposed  to  sacrifice  the  interests  of  its  citizens  to  the  rivalship 
of  the  cities,  and  both  were  sensible  of  the  advantages  arising 
from  the  general  extension  of  commercial  intercourse,  and 
were,  it  appears,  willing  that  these  two  important  avenues  of 
trade  should  be  opened  at  the  same  time. 

The  provisions  of  the  charters  of  the  different  States  show 
the  particular  interests  which  they  respectively  desired  to 
protect,  and  the  objects  they  proposed  to  attain  by  mutual 
cooperation. 

The  first  act  incorporating  this  company  was  passed  by 
Maryland  in  1799.  The  last  section  is  in  the  following 
words : — 

"  Provided,  that  this  law  shall  be  of  no  force  or  effect  until 
a  law  shall  be  passed  by  the  State  of  Delaware  authorizing  the 
cutting  the  canal  aforesaid,  and   until  a  law  shall  be  passed 
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by   the   I-iegislature   of    Pennsylvania   declaring  the   River 
*Susquehanuah  to  be  a  highway,  and  authorizing  indi-  r«-|oo 
viduals  or  bodies   corporate  to  remove   obstructions  '- 
therein,  at  a  period  not  exceeding  three  years  from  the  1st 
day  of  March,  1800." 

The  charter  from  Delaware  was  obtained  in  1801.  In  the 
clauses  upon  which  the  canal  company  relies,  to  maintain  its 
claim  in  this  controversy,  the  act  of  the  Legislature  of  Dela- 
ware is  in  the  same  words  with  the  act  of  Maryland,  and, 
like  Mainland,  it  annexed  to  its  charter  certain  conditions, 
which  it  required  Pennsylvania  to  fulfil  before  the  act  of 
incorporation  should  take  effect.  But  it  is  unnecessary  to 
state  them  particularly,  as  they  have  no  reference  to  the 
canal  or  the  river,  and  relate  to  subjects  entirely  distinct 
from  the  uavagation  which  these  improvements  were  intended 
to  open. 

In  1801,  a  few  weeks  after  the  act  of  Delaware  was  passed, 
Pennsylvania  also  incorporated  this  company,  and  in  the 
same  law  declared  the  Susquehannah  to  be  a  public  highway, 
and  authorized  the  removal  of  the  obstructions  in  it,  as  de- 
manded by  Maryland,  and  complied  also  with  the  conditions 
required  by  the  charter  from  Delaware.  The  act  of  incorpo- 
ration of  Pennsylvania  adopts  the  Maryland  charter ;  and 
after  having  done  so  in  general  terms,  it  adds  the  following 
words : — "  And  shall  derive  no  other  powers  under  this  act 
but  such  as  are  set  forth  in  the  said  act  of  the  Legislature  of 
Maryland,  or  necessarily  incident  to  a  corporation." 

As  we  have  already  said,  the  canal  does  not  pass  through 
any  part  of  the  territory  of  Pennsylvania,  and  consequently 
there  was  no  necessity  for  a  charter  from  that  State  to  author- 
ize a  company  to  construct  the  work.  All  that  was  required 
of  her  was  a  compliance  with  the  conditions  annexed  to  the 
charters  of  the  two  other  States.  But  as  the  city  of  Philadel- 
phia was  chiefly  interested  in  this  improvement,  and  the 
interests  of  Baltimore  adverse,  it  was  evident  that  subscrip- 
tions for  the  stock  were  to  be  looked  for  in  the  former,  and 
not  in  the  latter ;  and  that  it  would  be  essential  to  the  suc- 
cess of  the  enterprise,  that  its  managers  should  be  members 
of  the  community  which  favored  it,  and  the  board  hold  its 
sessions  and  transact  its  business  amongst  them.  A  charter 
from  Pennsylvania  was  necessary  to  attain  these  objects,  and 
thereby  give  assurance  of  the  idtimate  success  of  the  work. 

But  a  charter  from  Pennsylvania  was  necessary  for  another 
object  still  more  important.  The  Susquehannah  was  to  be  a 
public  liighway,  and  this  canal  was  intended  to  be  equally 
free  and  open,  subject  only  to  the  tolls  to  which  the  State 
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had  assented.  And  if  this  company  should  afterwards,  under 
sanction  of  Maryland,^be  permitted  to  exercise  powers  beyond 
miQQ-\  *those  specified  in  the  charter,  or  impose  tolls  and 
-I  burdens  not  therein  enumerated,  the  navigation  of  the 
canal  might  be  seriously  obstructed,  or  so  heavily  burdened 
as  to  give  to  Baltimore,  exclusively,  not  only  the  trade  it  then 
monopolized,  but  also  that  of  the  Susquehannah  when  the 
river  should  be  opened.  It  was  deemed,  therefore,  advisable 
by  Pennsylvania,  to  combine  with  its  assent  to  the  Maryland 
condition  an  act  incorporating  the  company,  in  order  that  it 
might  derive  its  corporate  existence  from  the  three  States, 
ana  its  charter  become  a  compact  between  them,  which  neither 
could  alter  without  the  consent  of  the  other.  Hence  the  in- 
sertion of  the  particular  provision  above  mentioned  in  the 
Pennsylvania  law,  the  object  of  which  is  not  merely  to  assert 
a  general  and  familiar  principle  in  the  construction  of  acts 
of  incorporation,  but  to  place  it  out  of  the  power  of  the  other 
States  to  enlarge  the  privileges  of  the  corporation,  or  increase 
the  burdens  of  the  transit  through  the  canal,  without  the 
consent  of  Pennsylvania. 

The  interest  of  that  State  certainly  required  that  the  canal, 
upon  the  payment  of  the  stipulated  tolls,  should  be  free  for 
all  the  purposes  for  which  the  Susquehannah  was  declared  to 
be  a  public  highway.  The  opening  of  the  river  and  the  con- 
struction of  the  canal  were  correlative  improvements  and 
portions  of  the  same  line  of  navigation,  and  there  could  be  no 
reason  of  justice  or  policy  for  stopping  at  the  canal  the  pas- 
sengers who  came  down  tlie  Susquehannah  on  their  way  to 
Philadelphia.  Whether  they  are  made  liable  to  toll,  or  not, 
must  of  course  be  determined  by  the  language  of  the  charters. 
But  the  interest  and  policy  of  Maryland  and  Peimsylvania 
undoubtedly  required  that  their  citizens  should  have  a  right 
to  pass  through.  And  if  the  corporation  may  refuse  that  per- 
mission to  passengers,  the  line  of  communication,  which  was 
manifestly  intended  to  be  opened  throughout  to  the  same  de- 
scription of  intercourse,  may  be  inconveniently  interrupted, 
and  the  policy  of  the  States,  and  especially  that  of  Pennsyl- 
vania, disappointed  to  a  serious  extent.  The  evil  will  not  be 
lessened  if  the  corporation  is  authorized  to  exact  toll  from 
passengei*s,  and  the  amount  left  altogether  to  its  own  will 
and  pleasure. 

With  this  view  of  the  general  object  and  policy  of  these 
laws,  we  proceed,  in  the  first  place,  to  inquire  whether  the 
language  used  in  them,  according  to  its  true  and  legal  con- 
struction, gives  to  the  corporation  the  right  to  demand  toll 
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from  passengers  who  pass  through  the  canal,  or  from  vessels 
on  account  of  the  passeiigei's  on  board. 

This  question  may  be  disposed  of  in  a  few  words.      The 
articles  upon  which  the  company  is  authorized  to  take  toll 
are  *particularly  enumerated,  and  the  amount  specified,  r^^^  r^ 
The  toll  is  imposed  on  commodities  on  board  of  a  ves-  ^ 
sel  passing  through  the  canal. 

No  toll  is  given  on  the  vessels  themselves,  except  only  when 
they  have  no  commodities  on  board,  or  not  sufficient  to  yield 
a  toll  of  four  dollars.  Passeiigei's  are  not  mentioned  in  the 
enumeration,  nor  is  any  toll  given  upon  a  vessel  on  account 
of  the  persons  or  passengers  it  may  have  on  board. 

Now  it  is  the  well-settled  doctrine  of  this  court,  that  a 
corporation  created  by  statute  is  a  mere  creature  of  the  law, 
and  can  exercise  no  powers  except  those  which  the  law  con- 
fers upon  it,  or  which  are  incident  to  its  existence,  ffead 
and  Armory  v.  The  Providence  Ins,  Co.^  2  Cranch,  127  ;  Dart- 
mouth  College  v".  Woodward^  4  Wheat.,  686 ;  Bank  of  the 
United  States  v*  Dandridge^  12  Wheat.,  64;  Charles  River 
Bridge  v.  Warren  Bridge^  11  Pet.,  544 ;  Bank  of  Augusta  v. 
Earle^  13  Pet.,  587.  And  as  no  power  is  given  to  this  corpo- 
ration to  demand  toll  from  passengers,  or  from  vessels  on 
account  of  the  passengers  on  board,  it  is  very  clear  that  no 
such  power  can  be  exercised,  and  no  such  toll  lawfully  taken. 

The  principle  above  stated  is  also  an  answer  to  the  argu- 
ment which  places  the  right  of  the  company  to  demand  toll 
upon  the  ground  that  it  is  the  absolute  owner  of  the  works 
and  of  the  land  it  occupies,  and  insists  that  it  may  therefore, 
like  any  other  owner,  demand  compensation  from  any  person 
passing  over  its  property.  The  error  of  this  ai^ument  con- 
sists in  regarding  the  title  of  the  company  to  the  property  in 
question  as  derived  to  them  upon  common  law  principles, 
and  measuring  their  rights  by  the  rules  of  the  common  law. 
The  corporation  has  no  rights  of  property  except  those 
derived  from  the  provisions  of  the  charter,  nor  can  it  exer- 
cise any  powers  over  the  property  it  holds  except  those  with 
which  the  charter  has  clothed  it.  It  holds  the  property  only 
for  the  purposes  for  which  it  was  permitted  to  acquire  it, — 
that  is,  to  effectuate  the  objects  for  which  the  Legislature 
created  it.  And  whether  it  may  lawfully  demand  compensa- 
tion from  a  person  whom  it  permits  to  pass  over  its  property 
must  depend  upon  the  language  of  the  charter,  and  not  upon 
the  rules  of  the  common  law. 

Certainly  in  this  instance  the  power  is  not  conferred  in 
express  terms,  nor  are  any  words  used  from  which  it  can 
reasonably  be  implied.     It  would,  indeed,  be  a  most  unusual 
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one,  and  we  believe  without  precedent  in  any  charter  here- 
tofore granted  by  any  State  in  this  Union.  For  the  power 
claimed  is  the  right  to  demand  toll  from  every  citizen  who 
*18^1  P^^^^  through  the  ^canal,  and  to  fix  the  amount  at 
-»  the  discretion  of  the  corporation.  In  form,  it  is  true, 
the  demand  is  made  on  the  owner  of  the  vessel  engaged  in 
transporting  passengers ;  but  it  is  immaterial  to  the  passen- 
ger whether  he  is  charged  with  the  toll  in  the  increased  price 
of  his  passage,  or  by  a  direct  tax  upon  himself.  In  either 
case  the  result  is  the  same,  and  the  power  exercised  is  the 
same.  Such  an  unlimited  power  to  levy  contributions  on 
the  public,  and  one  so  inconsistent  with  the  ordinary  course 
of  legislation  upon  that  subject,  and,  we  may  add,  so  unjust 
and  injurious  to  the  public,  ought  not  to  be  sustained  in  a 
court  of  justice,  unless  it  is  conferred  in  plain  and  express 
words.  It  should  not  be  inferred  where  the  slightest  doubt 
could  arise,  and  the  words  are  capable  of  any  other  construc- 
tion ;  and  still  less  can  it  be  inferred  in  a  charter  like  this, 
where  the  toll  granted  upon  goods  and  property  of  every  kind 
is  so  carefully  specified  and  fixed  in  the  law,  and  the  charter 
altogether  silent  in  relation  to  passengers.  The  contrary  in- 
ference would  seem  to  be  irresistible. 

We  proceed  to  the  examination  of  the  second  question 
certified.  This  point  has  been  strongly  pressed  upon  the 
court,  and  the  argument  on  the  part  of  the  canal  company 
has  addressed  itself  chiefly  to  the  case  of  passenger  boats, 
without  commodities  or  goods  on  board.  But  it  is  evident 
that  the  point  must  resolve  itself  into  this, — Can  they  refuse 
permission  to  a  boat  laden  with  merchandise  to  pass  through 
the  canal,  provided  it  has  a  passenger  on  board,  and  refuses 
to  put  him  out.  For  so  far  as  the  right  to  pass  through  the 
canal  is  concerned,  there  is  no  distinction  in  the  charters 
between  passenger  vessels  and  freight  vessels,  nor  between 
vessels  with  a  single  passenger,  and  one  with  a  multitude  of 
passengers  ;  nor  between  vessels  with  both  cargo  and  pas- 
sengers, and  vessels  with  passengers  only.  The  acts  of  incor- 
poration make  no  distinction  between  either  of  these  classes 
of  boats,  and  we  therefore  can  make  none ;  and  if  the  power 
claimed  for  the  corporation  exists  as  to  one  class,  it  must 
exist  as  to  all. 

The  clauses  mainly  relied  on  by  the  counsel  for  the  com- 
pany are  the  ninth  and  eleventh  sections  of  the  Maryland 
charter,  the  language  of  these  sections  being  adopted  in  the 
charters  of  the  two  other  States.  The  ninth  specifies  the 
tolls  which  the  company  may  demand,  and  after  enumerating 
most  of  the  principal  and  usual  articles  of  inland  commerce, 
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and  graduating  the  toll  on  some  of  them  according  to  the 
quantity  on  board,  and  on  others  according  to  the  weight,  it 
concludes  the  enumeration  in  the  following  words : — 

"And  for  all  other  commodities  the  same  proportion, 
♦agreeable  to  the  articles  herein  enumerated,  and  r*-iDp 
every  boat  or  vessel  which  has  not  commodities  on  '- 
board  to  pay  the  sum  of  four  doUars  shall  pay  so  much  as, 
with  the  commodities  on  board,  will  yield  the  sum  aforesaid, 
and  every  empty  boat  or  vessel  four  clollara,  except  an  empty 
boat  or  vessel  returning  whose  load  has  already  paid  the  tolls 
affixed,  in  which  case  she  shall  repass  toll  free,  provided  such 
boat  or  vessel  shall  return  within  fourteen  days  after  paying 
said  tolls." 

Upon  a  fair  construction  of  the  language  of  this  section, 
we  think  that  this  canal  was  intended  to  be  a  public  high- 
way, and  that  eveiy  boat  or  vessel  suited  to  its  navigation 
was  to  be  at  liberty  to  pass  through,  upon  the  payment  of 
the  tolls  therein  specified.  And  if  nothing  was  on  board 
upon  which  toll  could  be  demanded,  it  still  had  a  right  to 
j)ass,  upon  payment  of  the  toll  imposed  u|Kjn  the  vessel. 
And  this  construction  becomes  the  more  evident  when  this 
section  is  taken  in  connection  with  the  one  next  following 
(the  tenth),  which  authorizes  the  collector  of  the  tolls  to  re- 
fuse passage  to  a  vessel  neglecting  or  refusing  to  pay  "  the 
toll "  at  the  time  of  offering  to  pass.  The  words  "  the  toll " 
in  this  section  plainly  and  necessarily  refer  to  the  tolls  enu- 
merated in  the  preceding  one.  The  refusal  to  pay  them  is 
the  only  case  in  which  a  power  is  given  to  stop  the  boat. 
And  as  no  toll  is  given  on  passengers,  or  on  the  vessel  on 
account  of  its  passengers,  it  follows  that  a  passage  could  not 
be  refused  to  a  vessel  on  account  of  its  passengers,  because 
there  could  be  no  refusal  to  pay  the  toll  authorized  by  law ; 
and  the  right  to  refuse  the  vessel  being  given  in  one  speci- 
fied case,  and  in  none  other,  it  is  an  implied  restriction  of  the 
right  to  the  particular  case  provided  for. 

But  it  is  said  that  the  right  of  the  public  to  use  the  canal 
as  a  highway  is  restricted  by  the  eleventh  section,  and  con- 
fined to  vessels  engaged  in  the  transportation  of  goods,  com- 
modities, and  produce.  The  material  words  of  that  section 
are  as  follows : — 

"  That  the  said  canal  and  the  works  to  be  erected  thereon 
in  virtue  of  this  act,  when  completed,  shall  for  ever  there- 
after be  esteemed  and  taken  to  be  navigable  as  a  public  high- 
way, free  for  the  transportation  of  all  goods,  commodities,  or 
produce  whatsoever,  on  payment  of  the  toll  imposed  by  this 
act." 
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It  is  insisted,  on  the  part  of  the  corj)oration,  that  the  words 
"  free  for  the  transportation  of  all  goods,  commodities,  and 
produce  whatsoever,"  restrict  the  words  which  make  it  a 
highway,  and  limit  the  privileges  of  the  public,  to  the  trans- 
portation through  it  of  goods,  commodities,  and  produce. 

But  this  construction  can  hardly  be  maintained,  upon  any 
♦1871  *3"^^  ^^®  ^^^  ^^^  inteipretation  of  statutes.  It  would 
J  be  inconsistent  with  the  clause  in  the  ninth  section, 
hereinbefore  set  forth,  which  authorizes  the  passage  of  ves- 
sels which  have  no  commodities  on  board.  This  construction 
would  confine  the  right  to  those  actually  engaged  in  the 
transportation  of  goods.  And  if  the  canal  was  to  be  a  high- 
way for  goods,  commodities,  and  produce  only,  the  privilege 
of  the  vessel  would  be  derived  altogether  from  the  goods, 
and  consequently  a  vessel  without  goods  might  be  refused  a 
passage,  notwithstanding  the  express  provision  that  she  shall 
be  entitled  to  go  through.  An  interpretivtion  of  the  statute 
which  would  lead  to  this  result,  and  render  different  sections, 
inconsistent  with  each  other,  cannot  be  the  true  one.  The 
error  consists  in  treating  words,  which  were  intended  as  a 
limitation  of  the  powers  of  the  corporation,  as  a  restriction 
upon  the  rights  of  the  public.  In  the  opinion  of  the  court, 
the  words  in  question  were  intended  to  guard  against  the 
exaction  of  other  or  higher  tolls  than  those  given  by  the 
law,  and  not  to  restrict  the  right  of  passage.  The  clause  in 
question  declares  that  the  canal  shall  be  free  for  all  goods, 
commodities,  and  produce  whatever,  upon  payment  of  the 
toll  imposed  by  law ;  meaning  obviously,  that  no  other  or 
higher  toll  should  be  demanded.  They  were  not  intended 
to  restrict  the  provision  immediately  preceding,  that  the 
canal  should  be  a  highway,  but  more  effectually  to  secure  the 
right  of  the  public  by  restricting  the  toll  to  be  demanded  to 
the  toll  imposed  by  the  act.  They  were  introduced  like  the 
provision  in  the  charter  from  Pennsylvania  hereinbefore 
mentioned,  which  prohibits  the  company  from  exercising  any 
powers  but  such  as  are  set  forth  in  the  charter,  or  necessarily 
incident  to  a  corporation.  Neither  of  these  provisions  was 
necessary,  but  they  were  introduced  as  measures  of  precau- 
tion, to  guard  against  strained  and  forced  inferences,  which 
the  desire  of  gain  might  induce  the  corporation  to  make,  in- 
jurious to  the  rights  of  the  public,  and  contrary  to  the  inten- 
tion of  the  Legislature.  The  right  claimed  by  this  corpora- 
tion, therefore,  can  find  no  justification  in  the  language  and 
provisions  of  the  sections  relied  on  in  the  argument.  It  can 
find  as  little  support  from  the  general  and  known  usages  of 
trade  and  travel,  at  the  time  it  was  incorporated* 
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It  is  true  that,  when  these  charters  were  granted,  travel- 
ling by  water  was  inconsiderable  and  unimportant  compared 
with  what  it  now  is,  and  nobody  anticipated  the  immense  in- 
crease which  the  hivention  of  steam  navigation  has  pro- 
duced. But  it  is  equally  true,  that,  in  every  country  where 
traffic  and  trade  have  been  carried  on  by  water,  it  has  been 
the  custom  of  *  vessels  engaged  in  the  transportation  r«ioo 
of  merchandise  to  carry  passengers,  and  to  have  ves-  ^ 
sels  thus  enffaged  fitted  in  many  instances  with  better  accom- 
modations than  othei's,  in  order  to  induce  travellers  to  take 
passage  in  them,  and  thereby  increase  the  profits  of  the  nav- 
igation in  which  they  were  engaged.  In  Maryland,  with  its 
broad  bay,  its  great  number  of  navigable  tide  water  rivers  in- 
terrupting travel  by  land,  its  numerous  villages  and  towns  on 
their  banks,  and  its  commercial  metropolis  seated  at  the  head 
of  the  bay,  it  cannot  be  doubted  that  this  usage  prevailed  ex- 
tensively, and  that  vessels  engaged  in  the  transportation  of 
produce  or  merchandise,  or  returning  empty  from  market, 
habitually  carried  passengers,  from  whom  thej'  received  a 
compensation.  And  a  large  portion  of  tlie  members  of  the 
Legislature  who  voted  on  this  charter,  and  who  represented 
the  counties  on  the  Eastern  Shore  of  Maryland,  must  have 
been  in  the  habit  of  coming  to  the  seat  of  government  by 
water,  and  as  passengers  on  board  of  a  vessel,  engaged  either 
in  the  transportation  of  merchandise,  or  merely  in  the  trans- 
portation of  passengers.  The  Legislature,  therefore,  in  in- 
corporating this  company,  certainly  acted  with  a  full  knowl- 
edge of  this  usage,  and  the  general  custom  of  travelling  by 
water.  Can  it,  then,  be  supposed,  that,  in  opening  this  new 
communication,  they  meant  to  authorize  the  company  to  in- 
terdict the  passage  of  its  citizens  as  passengers  through  the 
canal?  that,  without  any  imaginable  motive,  they  should  de- 
prive the  public  of  the  cheapest  and  most  convenient  mode 
of  passing  from  the  Chesapeake  Bay  to  the  city  of  Philadel- 
phia? and  that,  while  they  took  so  much  pains  to  make  the 
canal  a  highway  for  property  from  any  part  of  the  United 
States,  they  yet  authorized  the  company  to  shut  it  against 
persons,  although  those  persons  were  citizens  of  their  own 
State?  We  see  nothing  in  the  law  that  can  justify  the  court 
in  imputing  to  the  Legislature  such  an  object.  It  would  be 
so  utterly  inconsistent  with  the  policy  of  the  States,  and 
such  an  unnecessary  and  uncalled  for  interference  with  the 
habits,  usages,  and  convenience  of  their  citizens,  that  such 
an  intention  ought  not  to  be  inferred  from  obscure  or  doubt- 
ful words.  But  we  see  nothing  that  can  be  regarded  as 
doubtful  or  obscure,  in  relation  to  this  subject ;  on  the  con- 
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trary,  it  is  clear  that  every  vessel  suited  to  the  navigation  of 
the  canal  is  authorized  to  pass  through,  upon  the  payment  of 
the  toll  imposed  by  law.  There  is  none  imposed  by  law  on 
])ersons  or  passengers.  And  there  is  no  distinction  in  the 
charters  between  vessels  with  or  without  passengers. 

It  is  very  possible,  indeed,  if  the  improvements  in  steam 
navigation  could  have  been  foreseen,  and  the  great  increase 
*1M1  ^f  *t^*vel  and  intercourse  it  would  produce,  that  the 
J  Legislatures  of  the  States  might  in  some  form  or  other 
have  allowed  a  toll  with  reference  to  passengers,  as  a  com- 
pensation for  the  facilities  afforded  by  the  canal.  But  it  is 
not  the  province  of  this  court  to  enlarge  the  powers  of  a  cor- 
poration beyond  the  limitations  of  the  charter,  because  cir- 
cumstances have  changed.  Our  province  is  to  expound  the 
law  as  it  stands,  not  to  determine  whether  larger  powers 
would  not  have  been  given  if  the  Legislature  had  anticipated 
events  which  have  since  happened.  Besides,  the  question  we 
are  now  discussing  is  not  whether  the  company  is  entitled  to 
demand  toll  from  passengei's  or  not,  but  whether  it  may  refuse 
them  passage  through  the  canal.  We  have  already  shown,  in 
a  previous  part  of  this  opinion,  that,  upon  well-settled  princi- 
ples for  the  construction  of  charters,  as  established  by  the  de- 
cisions of  this  court,  and  uniformly  acted  on,  the  company  are 
not  entitled  to  take  toll  from  passengers.  And  not  being 
authorized  to  receive  toll,  we  are  now  inquiring  whether  it 
may  deny  them  the  riglit  to  pass  through.  The  unexpected 
increase  of  travel  would  certainly  be  no  reason  for  clothing 
it  with  this  power.  It  would  rather  be  a  reason  for  withhold- 
ing it.  For  whatever  ground  there  might  be  in  the  present 
state  of  things  to  induce  the  Legislatures  of  the  States  to 
allow  some  toll  on  account  of  passengei's,  it  can  be  no  reason 
for  denying  them  the  liberty  to  pass;  since  the  increased 
number  of  travellers  would  make  the  refusal  more  exten- 
sively felt  than  at  the  time  the  charters  were  granted. 

The  word  "  empty  "  in  the  ninth  clause  of  the  charter,  here- 
inbefore set  out,  has  been  commented  on  and  some  stress  laid 
upon  it.  It  is  said  that  the  right  of  passage  is  given  only  to 
vessels  with  commodities  on  board,  or  empty  vessels;  and 
that,  as  a  vessel  full  of  passengers  cannot  be  said  to  be  empty, 
the  right  of  passage  is  not  given.  Certainly  a  vessel  full  of 
passengers  cannot  be  said  to  be  empty  of  passengers.  But 
the  charter  does  not  speak  of  a  vessel  empty  of  passengers, 
but  empty  of  goods ;  that  is,  without  cargo.  Looking  at  the 
word  as  it  stands  in  the  law,  and  the  provision  with  which  it 
is  associated,  its  true  sense  cannot  be  mistaken.  The  section 
declares  tliat  every  vessel,  not  having  commodities  on  board 
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sufficient  to  pay  the  toll  of  four  dollars,  shall  pay  so  much  as, 
with  the  coinniodities  ou  board,  will  yield  that  sum,  and 
everj"  empty  boat  or  vessel  shall  pay  four  dollars.  The  word 
"empty,"  as  here  used,  evidently  means  without  cargo.  The 
law  is  speaking  of  cargo,  and  of  cargo  only,  and  not  of  persons 
or  passengers.  In  its  broadest  sense,  a  vessel  is  not  perfectly 
empty  when  she  has  a  crew  on  board,  or  ballast,  or  the  ordi- 
nary supplies  for  the  crew.  *But  we  cannot  take  out  r«-|QA 
of  a  statute  a  single  word  susceptible  of  different  mean-  *- 
ings,  and  expound  it  without  reference  to  the  context,  and 
without  any  regard  to  the  subject-matter  of  which  the  legis- 
Lature  is  speaking,  or  to  the  provisions  and  language  with 
which  it  is  associated.  The  rules  for  the  construction  of 
statutes  in  this  respect  are  familiar  and  well  established,  and 
cannot  at  this  day  need  argument  or  illustration.  The  mean- 
ing of  the  word,  when  it  is  susceptible  of  different  interpreta- 
tions, must  be  determined  from  the  context,  and  the  subject- 
matter  of  which  the  law-makers  are  speaking.  If  a  different 
rule  were  adopted,  the  court  would  in  most  cases  defeat  the 
intention  of  the  legislature,  instead  of  performing  its  legiti- 
mate office  of  carrjing  it  into  execution.  In  the  case  before 
the  court,  the  word  "  empty  "  must  be  separated  from  the 
context,  and  applied  to  a  subject  of  which  tlie  Legislature  is 
not  speaking,  and  which  does  not  appear  to  have  been  in  its 
mind  at  the  time  ;  that  is,  to  passengere  instead  of  merchan- 
dise, in  order  to  deduce  an  argument  from  it  in  support  of  the 
power  claimed  by  the  corporation. 

Besides,  the  corporation  does  not  place  its  defence,  nor 
does  it  claim  the  right  to  refuse  a  passage  to  the  vessel,  upon 
that  ground.  The  right  it  insists  upon  in  its  answer  and 
resolutions  is,  the  absolute  and  unqualified  right  to  refuse  a 
passage  to  a  Vessel  with  pjissengers,  whether  she  has  a  cargo 
or  not,  and  whether  slie  has  a  single  passenger  or  a  multi- 
tude. And  this,  indeed,  is  the  true  and  only  question  that 
can  be  in  controversy.  For  there  is  no  justification  whatever 
to  be  found  in  the  law  for  taking  a  distinction  between  a 
single  passenger  and  many  pjussengers,  or  between  psissengera 
in  a  vessel  full  of  cargo,  and  a  vessel  entirely  without  cargo 
and  engaged  in  the  passenger  trade.  If  a  j>assage  through 
may  be  refused  in  one  of  these  cases,  it  may  be  in  all.  Nor 
does  the  company  claiu)  that  tliere  is  any  distinction  between 
passenger  vessels  and  vessels  intended  for  the  transportation 
of  goods.  For  it  admits,  in  its  correspondence  with  the  com- 
plainant, that  his  vessel,  although  described  as  a  passenger 
vessel,  would  be  entitled  to  pass,  provided  he  first  landed  his 
passengers,  or  would  inxy  the  toll  on  them  demanded  b}^  the 
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company.  The  right  it  claims  relates  only  to  persons  on 
board,  and  not  to  the  character,  or  pursuits,  or  objects  of  the 
vessel. 

Indeed,  if  the  right  claimed  by  the  company  turned  upon 
the  construction  of  the  word  "  empty,"  and  the  meaning  sug- 
gested in  the  argument  could  be  maintained,  the  dispute 
would  be  of  very  little  importance,  hi  point  of  emolument, 
either  to  the  corporation  or  the  navigator.  For  almost  every 
*lQn  '^^^^^  engaged  in  *the  transportation  of  passengera 
J  would  usually,  upon  this  line  of  navigation,  have  on 
board  some  article  liable  to  toll.  And  if  she  had  any  cargo, 
however  small,  she  would  not  pass  as  an  empty  vessel,  but  as 
a  vessel  with  commodities  on  board,  and  be  liable  as  such  to 

Eay  so  much  as  would  make  up  the  amount  to  toll  imposed 
y  law.  If  the  power  of  the  company  to  prohibit,  therefore, 
is  confined  to  vessels  entirely  without  cargo,  it  would  be  of 
no  great  importance  to  them.  But  there  is  so  little  founda- 
tion in  reason,  in  policy,  or  in  the  language  of  the  law,  for 
making  a  distinction  between  a  vessel  with  a  single  box  or 
bale  of  goods,  and  one  without  any,  that  no  one,  we  presume, 
will  seriously  contend  for  it.  Certainly  the  company  relies 
upon  no  such  distinction.  It  claims  the  right  against  all 
passenger  vessels,  whether  they  have  cargo  on  board  or  are 
empty  of  cargo. 

Nor  do  we  think  that  any  force  can  be  given  to  the  argu- 
ment, that  the  transportation  of  passengers  might  require  so 
much  of  the  water  of  the  canal  as  to  destroy  its  usefulness 
in  the  transportation  of  produce.  The  supply  demanded  for 
a  vessel  with  cargo  would  not  be  enhanced  by  the  passengers 
on  board.  Nor  would  she  be  entitled  to  increase  her  speed 
on  that  account,  so  as  to  injure  the  banks  of  the  canal.  Nor 
can  the  scarcity  or  abundance  of  water  influence  the  con- 
struction of  the  charter.  But  a  conclusive  answer  to  this 
argument  is,  that  no  such  objection  appears  in  the  record. 
There  is  no  evidence  upon  the  subject,  and  the  company,  in 
its  answer  to  the  complainant's  application,  suggests  no  diffi- 
culty in  the  supply  of  water,  nor  that  there  is  hazard  of  inter- 
ruption to  the  transportation  of  produce  on  the  canal,  or 
danger  to  its  banks.  Indeed,  they  give  the  complainant  to 
understand,  that  they  are  entirely  able  to  comply  with  his 
proposal,  and  say  that  they  will  pass  his  boat  through  if  he 
will  land  his  passengers  or  pay  toll  upon  them.  They  refuse 
upon  the  ground  that  they  are  entitled  to  toll,  and  place 
their  defence  on  no  other. 

There  is  nothing  in  the  record  to  show  when  this  right  was 
first  claimed  by  the  company,  nor  whether  it  is  a  new  one 
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recently  thought  of,  or  one  which  the  company  claimed  and 
exercised  from  the  time  the  canal  went  into  operation. 
Evidently,  it  was  not  the  construction  given  to  the  charters, 
either  by  the  Legislature  or  the  corporation,  while  the  work 
was  in  the  course  of  construction.  For  while  it  was  in  prog- 
ress, subscriptions  to  the  stock  were  proposed  by  Maryland 
and  Pennsylvania,  by  laws  reciting  the  advantages  which 
this  canal  would  afford  to  the  United  States,  in  transporting 
inland  its  armies  and  munitions  of  war.  These  recitals  show 
that  persons  as  well  as  *property  were  to  pass  through,  r-^^  qo 
and  that  it  was  expected  to  be  a  convenience  for  the  '• 
transportation  of  persons,  as  well  as  of  property. 

Upon  the  whole,  therefore,  whether  we  look  to  the  obvious 
policy  of  the  compact  between  the  States,  under  which  this 
work  was  constructed,  as  indicated  by  their  respective  char- 
ters, or  to  the  general  and  established  usages  of  inland  navi- 
gation at  the  time  the  charters  were  granted,  or  to  the  lan- 
guage of  the  several  acts  which  define  the  powers  of  the  cor- 
poration, we  see  no  ground  for  maintaining  the  right  now 
claimed.  And  this  decision  would  be  the  same  if  the  rule  of 
construction  in  relation  to  corporations  was  reversed,  and 
every  intendment  was  to  be  made  in  favor  of  the  corporation 
and  against  the  public.  For  if  we  gave  to  the  charters  the 
most  liberal  interpretation  in  favor  of  the  company,  yet  there 
is  nothing  in  them  which  even  upon  this  principle  could,  in 
the  judgment  of  this  court,  bear  the  construction  insisted  on 
by  the  canal  company,  nor  confer  the  powers  which  it  claims 
to  exercise. 

But  the  rule  of  construction  in  cases  of  this  description,  as 
recognized  by  this  court  in  the  case  of  the  Charles  River 
Bridge  v.  The  Warren  Bridge^  is  this, — that  any  ambiguity 
in  the  terms  of  the  grant  must  operate  against  the  corpora- 
tion and  in  favor  of  the  public,  and  the  corporation  can  claim 
nothing  that  is  not  clearly  given  by  the  law.  We  do  not 
mean  to  say  that  the  charter  is  to  receive  a  strained  and  un- 
reasonable interpretation,  contrary  to  the  obvious  intention  of 
the  grant.  It  must  be  fairly  examined  and  considered,  and 
reasonably  and  justly  expounded.  But  if,  upon  such  an  ex- 
amination, there  is  doubt  or  ambiguity  in  its  terms,  and  the 
power  claimed  is  not  clearly  given,  it  cannot  be  exercised. 
The  rights  of  the  public  are  never  presumed  to  be  surrendered 
to  a  corporation,  unless  the  intention  to  surrender  clearly  ap- 
pears in  the  law. 

The  questions  before  us  are  of  high  importance  to  the  com- 
munity, and  they  are  emphatically  (questions  between  the 
rights  of  the  public  and  the  powers  of  the  corporation.     The 
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privilege  of  making  this  canal,  and  of  receiving  tolls  upon  it, 
was  granted  by  the  States  without  any  compensation  to  the 
public  but  the  convenience  it  was  expected  to  aflFord.  The 
States,  as  well  as  the  United  States,  have  contributed  to  the 
expense  of  its  construction.  And  the  court  is  called  upon  to 
decide  whether  the  States  who  chartered  this  company  have 
authorized  it  to  exact  any  amount  of  toll  it  may  think  proper 
from  their  own  citizens,  as  well  as  others,  for  the  privilege  of 
passing  over  it ;  or  may,  if  such  be  its  interest  or  policy,  re- 
fuse altogether  the  permission  to  pass. 

*1Q^1       *^^  ^^^  opinion  of  the  court,  the  charters  do  not  con- 
J  fer  either  of  these  powers  upon  the  corporation,  and 
we  shall  certify  accordingly  to  the  Circuit  Court. 

Mr.  Justice  McLEAN,  Mr.  Justice  NELSON,  and  Mr. 
Justice  WOODBURY  dissented. 

Mr.  Justice  MoLEAN. 

This,  like  all  otlier  and  similar  corporations,  has  its  rights 
and  privileges  defined  in  its  charter,  and  also  the  duties  im- 
posed upon  it.  The  eleventh  section  provides,  "that  the 
said  canal  and  the  works  to  be  erected  thereon  in  virtue  of 
this  act,  when  completed,  shall  for  ever  thereafter  be  esteemed 
and  taken  to  be  navigable  as  a  public  highway,  free  for  the 
transporation  of  all  goods,  commodities,  or  produce  whatsoever, 
on  papnent  of  the  toll  imposed  by  this  act "  ;  "  and  no  toll  or 
tax  for  the  use  of  the  water  of  the  said  canal,  and  the  works 
thereon  erected,  shall  at  any  time  hereafter  be  imposed  by  all 
or  either  of  the  said  States." 

By  the  ninth  section,  a  great  number  of  articles  are  speci- 
fied, for  which  the  company  is  authorized  to  charge  certain 
rates  of  toll,  "  and  for  every  gross  hundred  weight  of  all 
other  commodities  or  packages  ten  cents,  and  for  all  other 
commodities  the  same  proportion,  agreeable  to  the  articles 
herein  enumerated ;  and  every  boat  or  vessel,  which  has  not 
commodities  on  board  to  pay  the  sum  of  four  dollars,  shall 
pay  so  much  as,  with  the  commodities  on  board,  will  yield 
that  sum ;  and  every  empty  boat  or  vessel  four  dollars,  ex- 
cept an  empty  boat  or  vessel  returning,  whose  load  has  already 
paid  the  tolls  affixed,  in  which  case  she  shall  repass  toll-free, 
provided  such  boat  or  vessel  shall  return  within  fouiteen 
days  after  paying  said  tolls. 

And  the  tenth  section  declares,  "In  case  of  refusal  or 
neglect  to  pay  the  toll  at  the  time  of  offering  to  pass  a  vessel 
through  the  canal,  the  collector  shall  have  the  right  to  refuse 
a  passage." 
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The  defendant  claims  the  right  to  run  a  line  of  packet- 
boats  for  passengei*s,  to  connect  with  steamboats  at  the  ter- 
mini of  the  canal ;  and  the  following  questions  are  stated  for 
our  decision. 

First,  is  the  canal  company  entitled  to  charge  the  compen- 
sation or  toll  mentioned  in  the  proceedings,  for  passenger  on 
board  the  complainant's  boats  passing  through  the  canal  ? 

Second,  ^^  Has  the  coipplainant  a  right  to  navigate  the  canal 
for  the  tranportation  of  passengers,  witli  passenger  boats,  pay- 
ing or  offering  to  pay  toll  upon  the  boats  as  empty  boats,  or 
upon  commodities  on  board,  but  without  toll  or  compensation 
for  passengers  ?  " 

*I  think  the  first  question  must  be  considered  in  the  r«-i  94 
negative,  that  the  company  have  not  the  right  to  tax  ^ 
passengers  one  dollar  each,  or  any  other  sum,  for  passing  in  a 
boat  on  the  canal.  They  have  no  special  authority  to  tax 
passengers  in  the  act  of  incorporation,  and,  consequently,  they 
cannot  exercise  any  powers  as  a  corporation  except  those  which 
are  given  in  the  act. 

I  answer  the  second  question  also  in  the  negative,  that  the 
complainant  in  the  Circuit  Court  has  "no  right  to  navigate 
tlie  canal  for  the  transportation  of  passengers,  with  passenger 
boats,  paying  toll  as  for  empty  boats."  The  charter  does  not 
require  this  of  the  company,  and  the  public  can  make  no 
exactions  upon  the  company,  as  accommodation,  which  the 
law  does  not  impose  upon  them  as  a  duty.  The  rights  of  the 
public  and  of  the  company  must  be  determined  by  a  con- 
struction of  the  charter. 

What  rights  are  reserved  in  the  charter  to  the  public? 
The  eleventh  section,  above  cited,  declares  the  canal  shall 
"  be  taken  to  be  navigable  as  a  public  highway,  free  for  the 
transportation  of  all  goods,  commodities,  or  produce  whatso- 
ever, on  payment  of  the  tolls  imposed."  The  right  of  the 
public  then  is,  to  use  the  canal  for  the  purposes  stated,  "  on 
paying  the  tolls  imposed."  Does  the  right  extend  beyond 
this?  It  does  not,  in  my  judgment,  if  the  section  be  con- 
a^trued  by  any  known  rule  of  construction. 

This  was  the  contract  made  with  the  company  by  the  pub- 
lic. And  is  it  not  as  binding  on  the  one  party  as  tlie  other  ? 
The  right  on  both  sides  is  founded  in  contract.  The  c«>m- 
pany  agreed  to  construct  the  work,  and  keep  it  in  repair,  on 
the  conditions  stated.  Can  these  conditions  be  changed  at 
the  will  of  either  party  ?  If  the  public  can  make  exactions 
bej'ond  the  charter,  there  is  an  end  to  chartered  rights. 

The  right  of  transportation  on  this  canal  is  given  to  the 
public,  on  the  payment  of  toll,  and  without  the  payment  <of 
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toll  there  is  no  such  right.  A  boat  returning  empty,  "  whose 
load  has  already  paid  the  tolls,"  is  not  charged.  But  an  empty 
boat,  under  other  circumstances,  is  charged  four  dollars.  If 
it  have  commodities  on  board  which  pay  less  than  four  dollars, 
the  boat  shall  be  required  to  make  up  that  sum.  And  here 
is  the  whole  extent  of  the  right  of  the  company  to  exact 
toll,  and  of  the  right  of  the  public  to  use  the  canal. 

The  conveyance  of  passengers  was  not  provided  for  in  the 
charter.  The  transportation  of  the  commodities  specified, 
and  the  passage  of  empty  boats,  were  the  only  obligations,  in 
this  respect,  imposed  on  the  company.  But  a  majority  of  my 
*1^S1  *^r®^^^'®'^  have  implied  a  right  in  the  defendant  to 
J  transport  passengers  without  the  payment  of  toll. 
The  baggage  of  the  passengers,  if  they  have  any,  may  be 
charged  as  commodities,  but  the  owners  of  the  baggage  are 
as  nothing ;  they  are  nonentities  while  on  board  the  packet 
passenger  boats  on  this  canal ;  in  fact,  within  the  meaning  of 
the  charter,  the  boats  are  empty.  This  would  seem  to  me  to 
be  rather  a  strained  construction.  I  cannot  persuade  myself 
that  the  law-makers,  when  they  authorized  a  tax  of  four  dol- 
lars on  an  empty  boat,  intended  to  include  a  boat  full  of 
passengers. 

We  Know  that  passenger  boats  afford  a  better  profit  than 
freight  boats ;  and  every  one  knows,  from  the  more  rapid 
movement  of  the  former,  they  do  more  injury  to  the  embank- 
ments of  a  canal  than  freight  boats. 

But  it  is  asked  in  the  argument,  if  a  freight  boat  can  be 
refused  a  passage  if  it  have  one  passenger  on  board.  Every 
boat  must  have  hands  on  board  of  it  to  take  care  of  the  cargo 
and  navigate  the  boat.  And  it  is  presumed  that  a  strict 
inquiry  is  rarely,  if  ever,  made,  as  to  a  single  passenger  on 
board.  But  I  submit  that  this  is  no  test  of  the  principle  in- 
volved. The  right  asserted  is  to  run  a  line  of  packets  exclu- 
sively for  the  accommodation  of  passengers.  This  will  impose 
a  duty,  and  a  most  onerous  one,  on  the  company,  which,  I 
think,  is  not  within  their  charter. 

If  a  canal-boat  must  be  construed  and  taxed  as  empty, 
which  is  not  laden  with  the  commodities  specified,  I  know 
not  how  deeply  it  may  affect  our  internal  navigation.  All 
these  questions  are  of  great  importance,  and  should  not  be 
infiuenced  by  presumed  notions  of  policy.  They  are  mat- 
ters of  right,  as  they  may  affect  corporations,  arising  under 
contract. 

Should  the  transportation  of  passengers  be  desirable  to  the 
company,  they  could,  no  doubt,  by  application  to  the  legisla- 
tive power,  obtain  a  modification  of  their  charter,  in  this 
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respect,  that  shall  be  just  to  them  and  advantageous  to  the 
public.  But  as  the  present  charter  imposes  no  obligation  on 
the  company  to  transport  passengers  on  the  canal,  and  does 
not  authorize  them  to  charge  a  toll  for  such  a  service,  this 
court  have  no  power  to  require  from  them  such  a  duty.  It  is 
not  our  province  to  make  contracts,  but  to  construe  them. 
But  this  maxim,  univei-sally  admitted,  could  give  no  security 
to  chartered  rights,  if,  by  judicial  construction,  they  may  be 
made  to  include  a  service  not  expressed  nor  fairly  implied. 

It  is  well  settled,  that,  where  the  law  does  not  authorize 
toll,  it  cannot  be  charged.  This  is  admitted  and  sustained  by 
a  majority  of  the  court ;  and  this  necessarily,  I  think,  exon- 
erates the  *company,  where  there  is  no  express  provi-  r«-|Q^ 
sion  in  tlie  charter,  from  doing  that  for  which  they  can  *- 
receive  no  compensation.  It  is  an  inference  as  unsound  in 
logic  as  it  is  in  law,  that  the  transportation  of  passengers, 
though  not  required  by  the  charter,  must  be  permitted  by 
this  company,  without  charge,  as  they  have  no  power  to  tax 
them.  And  this,  it  seems,  is  the  only  duty  required  from  the 
company  without  compensation. 


OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Delaware,  and  on  the  points  or  questions  on  which 
the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  were  certified  to  this  court  for  its  opinion,  agreeably 
to  the  act  of  Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court, — 1st.  That  the  canal  companv  is  not 
entitled  to  charge  the  compensation  or  toll  mentioned  in  the 
proceedings  for  passengers  on  board  the  complainant's  boats 
l>assing  through  the  canal;  and  2d.  That  the  complainant 
has  a  right  to  navigate  the  canal  for  the  transportation  of 
pjissengera  with  passenger  boats,  without  paying  any  toll  on 
the  passengers  on  board,  upon  his  paying  or  offering  to  pay 
the  toll  prescribed  by  law  upon  the  commodities  on  board, — 
or  the  toll  prescribed  by  law  on  a  vessel  or  boat  when  it  is 
empty  of  commodities.  Whereupon  it  is  now  here  ordered 
and  decreed,  that  it  be  so  certified  to  the  said  Circuit  Court. 
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William  Neves  and  James  C.  Neves,  Appellants,  v. 
William  F.  Scott  and  Richard  Rowbll.* 

■ 

The  rule  formerly,  with  regard  to  the  enforcement  of  marriage  articles  which 
created  executory  trusts,  was  this ;  namely,  that  chancery  would  interfere 
only  in  fay  or  of  one  of  the  parties  to  the  instrument  or  the  issue,  or  one 
claiming  through  them ;  and  not  in  favor  of  remote  heirs  or  strangers, 
though  included  within  the  scope  of  the  provisions  of  the  articles.  They 
were  regarded  as  volunteers. 

But  this  rule  has  in  modern  times  been  much  relaxed,  and  may  now  be  stated 
thus :  that  if,  from  the  circumstances  under  which  tiie  marriage  articles 
were  entered  into  by  the  parties,  or  as  collected  from  the  face  of  the  instru- 
ment itself,  it  appears  to  have  been  intended  that  the  collateral  relatives,  in 
a  given  event,  should  take  the  estate,  and  a  proper  limitation  to  that  effect 
is  contained  in  them,  a  court  of  equity  will  enforce  the  trust  for  their  bene- 
fit.* 

The  following  articles  show  an  intention  by  the  parties  to  include  the  collat- 
eral relatives : — 

**  Articles  of  agreement  made  and  entered  into  this  17th  day  of  February,  in 
the  year  1810,  between  John  Neves  and  Catharine  Jewell,  widow  and  relict 

«1071  ^^  ^'^^  ^^^^  ^Thomas  Jewell,  (deceased,)  all  of  the  State  and  county 
-I  aforesaid,  are  as  follows,  viz. : — 

**  Whereas  a  marriage  is  shortly  to  be  had  and  solemnized  between  the  said 
John  Neves  and  the  said  Catharine  Jewell,  widow,  as  aforesaid,  are  as  fol- 
lows, to  wit : — that  all  property,  both  real  and  personal,  which  is  now,  or 
may  hereafter  become,  the  right  of  the  said  John  and  Catharine,  shall  remain 
in  common  between  them,  the  said  husband  and  wife,  during  their  natural 
lives,  and  should  the  said  Catharine  become  the  longest  liver,  the  property 
to  continue  hers  so  long  as  she  shall  live,  and  at  her  death  the  estate  to  be 
divided  between  the  heirs  of  her,  said  Catharine,  and  the  heirs  of  the  said 
John,  share  and  share  alike,  agreeable  to  the  distribution  laws  of  tliid  State 
made  and  provided.  Aud,  on  the  other  hand,  should  the  said  John  become 
the  longest  liver,  the  property  to  remain  in  the  manner  and  form  as  abore." 

Moreover,  these  articles  are  an  executed  trust,  not  contemplating  any  future 
act,  but  intended  as  a  final  and  complete  settlement.' 

Property  acquired  by  cither  party  after  the  marriage  must  follow  the  same 
direction  which  is  given  by  the  settlement  to  property  held  l)efore  the  mar- 
riage, if  there  is  a  clause  to  that  effect  in  the  same. 


This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Georgia.  It  was  the  case  of  a  bill 
filed  upon  the  equity  side  of  that  court  by  William  Neves,  a 
citizen  of  Alabama,  and  James  C.  Neves,  a  citizen  o^  Missis- 
sippi, against  Scott  and  Unwell,  citizens  of  Georgia. 

The  facts  were  these. 

In  the  year  1810,  John  Neves  and  Catharine  Jewell,  widow 
of  Thomas  Jewell,  deceased,  in  contemplation  of  a  marriage 
shortly  to  take  place  between  them,  executed  the  following 
articles  of  agreement. 


»  Further  decision,  13  How.,  268.  «  Cited.  Walker  v.  JTa/itcr,  9  Wall., 

>  Limited.     Tn'plett   et    al.  v.  Ro-  753.     See  Adams  v.  Adams,  21  Wall., 

Maine's  Adm.,  33  (Sratt.  (Va.),  650.  196. 
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"  Gheorgia,  Baldwin  County. 

"  Articles  of  agreement  made  and  entered  into  this  17th  day 
of  February,  in  the  year  1810,  between  John  Neves  and 
Catharine  Jewell,  widow  and  relict  of  the  late  Thomas  Jewell, 
(deceased,)  all  of  the  State  and  county  aforesaid,  are  as  fol- 
lows, viz.: — 

"  Whereas  a  marriage  is  shortly  to  be  had  and  solemnized 
between  the  said  John  Neves  and  the  said  Catharine  Jewell, 
widow,  as  aforesaid,  are  as  follows,  to  wit : — that  all  the  prop- 
erty, both  real  and  personal,  which  is  now  or  may  hereafter 
become  the  right  of  the  said  John  and  Catharine,  shall  remain 
in  common  between  them,  the  said  husband  and  wife,  during 
their  natural  lives,  and  should  the  said  Catharine  become  the 
longest  liver,  the  property  to  continue  here  so  long  as  she 
shall  live,  and  at  her  death  the  estate  to  be  divided  between 
the  heirs  of  the  said  Catharine  and  the  heirs  of  the  said  John, 
share  and  share  alike,  agreeable  to  the  distribution  laws  of 
this  State  made  and  provided.  And,  on  the  other  hand, 
should  the  said  John  become  the  longest  liver,  the  property 
to  remain  in  the  manner  and  form  as  above. 

"In  witness  whereof,  the  said  John  and  Catharine  hath 
*hereunto  set  their  hands  and  alBxed  their  seals  the  r^^  go 
day  and  year  above  written.  *- 

"John  Neves,  [l.  s.] 

her 
Catharine  X  Jewell,     [l.  s.] 
mark 

"Test:    Cornelius  Murphy,. 
Jesse  Ward." 

The  marriage  took  place  soon  afterwards. 

In  October,  1828,  John  Neves  made  a  will,  and  shortly 
theresifter  died.  By  this  will  he  directed  commissioners  to 
be  appointed  who  should  divide  his  whole  estate,  both  real 
and  personal,  equally  between  his  wife,  Catharine  Neves,  and 
George  W.  Rowell,  to  whom  he  devised  his  half;  and 
appointed  Captain  Richard  Rowell  and  Myles  Greene  his 
executors. 

In  a  codicil,  the  testator  directed  that  certain  real  and  per- 
sonal property  should  be  sold  for  the  payment  of  his  debts. 

Greene  declined  to  act  as  executor,  but  Richard  Rowell 
took  out  letters  testamentary,  and  was  proceeding  to  sell  the 
proj>erty  named  in  the  will,  wlien  Catharine  filed  a  bill  against 
iuni  in. the  Superior  Court  of  B.aldwin  County,  and  obtained 
on  injunction  upon  him  to   stay  further   proceedings.     She 
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produced  the  agreement  above  mentioned,  alleged  that,  under 
it,  she  was  entitled  to  the  whole  of  the  real  and  [lersonal  estate 
during  her  natural  life,  and  offered  to  give  security  for  the 
j)ayment  of  all  his  debts.  The  result  of  this  suit  was,  that 
Rowell  was  allowed  the  expenses  which  he  had  incurred 
whilst  acting  as  executor,  and  Catharine  gave  bond,  with 
security,  for  the  payment  of  the  debts  of  the  estate. 

In  1835,  Catharine  intermarried  with  William  F.  Scott,  and 
died  in  September,  1844. 

In  February,  1845,  William  Neves,  and  James  C.  Neves, 
the  brother  and  nephew  of  John  Neves,  filed  their  bill  in  the 
Circuit  Court.  The  bill  stated  the  above  facts  ;  ciUeged  that, 
after  the  marriage  between  Catharine  and  Scott,  all  the  prop- 
erty remained  in  their  joint  possession  until  her  death;  that 
Scott  was  insolvent,  and  had  used  a  Large  amount  of  the 
money  and  proceeds  of  the  estate  in  payment  of  his  debts ; 
stated,  as  an  estoppel,  the  former  judgment  of  a  court  in 
(ieorgia  sustaining  Catharine's  right  upon  tlie  ground  of  the 
validity  of  the  marriage  settlement;  cliarged  waste,  and 
prayed  for  a  discovery,  and  decree  that  they,  the  complain- 
ants, might  be  put  into  possession  of  one  half  of  all  the  prop- 
erty which  was  owned  by  John  Neves  and  Catharine  Neves. 
They  also  made  Richard  Rowell  a  defendant. 
*iQQi  *^^  April,  1845,  the  defendants  both  demurred  to 
^^^J  the  bill. 

In  April,  1846,  the  Circuit  Court,  then  holden  by  John  C. 
Nicoll,  the  District  Judge, sustained  the  demurrer,  from  which 
decree  the  complainants  appealed  to  this  court. 

It  was  argued  by  Mr.  Walker  and  Mr.  Johnson  (Attorney- 
General),  for  the  a2)pellants,  and  a  printed  argument  was 
filed  by  Mr.  Stephens^  for  the  appellees. 

The  counsel  for  the  appellants  divided  the  argument  into 
two  branches. 

I.  That  the  articles  amounted  to  a  marriage  settlement; 
that  they  went  into  effect  as  such  ;  and  no  further  act  or  con- 
veyance was  stipulated,  or  intended  to  be  executed  by  the 
jjarties.  In  support  of  tliis  construction  the  authorities  relied 
on  were  Atherly,  121-123,  151;  2  Vern.,  702-706;  3  Ves., 
387,  397 ;  12  Ves.,  218 ;  9  Sim.,  195 ;  3  Myl.  &  K.,  197 ;  7 
Pet.,  393. 

This  is  a  complete  settlement. 

1st.  Because  (if  the  reasoning  of  our  opponents  be  adopted) 
it  will  frustrate  a  specific  provision  of  the  instrument  in  favor 
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of  the  complaiuauts,  and  thus  defeat  the  intention  of  the  par- 
ties. 

2d.  It  is  under  seal,  which  is  usual  in  deeds,  but  not  in 
mere  articles. 

3d.  It  is  attested  by  several  witnesses. 

4th.  It  is  not  mere  minutes,  or  heads  agreed  upon  by  the 
parties  for  a  future  settlement,  but  a  complete  settlement  of 
itself. 

5th.  It  neither  directs  nor  contemplates  any  future  act  or 
further  instrument  to  complete  the  settlement,  but  purports 
to  be  itself  a  final  settlement. 

6th.  The  words  used  are  such  as  operate  of  themselves  to 
transfer  the  property.  It  is  not  what  the  settlements  shall 
be,  but  what  by  the  instrument  they  are.  From  and  after 
the  marriage,  the  property,  by  virtue  of  the  instrument  itself, 
is  to  ^^  remain  in  common  between  them,  the  said  husband  and 
wife,"  during  their  natural  lives.  This  went  into  effect  at 
once,  as  a  legal  estate  upon  the  marriage ;  so,  also,  on  the 
death  of  the  husband  before  the  wife.  **  The  property  to  con- 
tinue hers  so  long  as  she  shall  live."  This  was  a  life  estate, 
vesting  in  her  by  law  on  the  death  of  the  husband ;  so,  also, 
the  subsequent  grant  to  the  heirs.  They  are  all  estates  vested 
in  law  by  the  instrument  itself,  and  no  future  act  or  convey- 
ance was  ever  made  or  contemplated. 

If  the  case  were  doubtful,  it  may  be  interpreted  by  the  acts 
*and  declarations  of  the  parties.  These  acts  and  dec-  r*oc){) 
larations  show  that  the  instrument  was  underetood  by  *- 
all  parties  to  be  a  complete  settlement.  Barstow  v.  Kilvington^ 
5  Ves.,  592  and  note  to  ed.  of  1844,  p,  602;  Pvlteney  v.  Dar- 
lington,  1  Bro.  Ch.,  223,  236,  239 ;  Randal  v.  Randal,  2  l\ 
Wms.  464,  467 ;  2  Sugden  on  Vendors  (9th  ed.),  170. 

(It  was  then  argued  that  the  acts  of  the  parties  in  the 
prior  suit,  mentioned  in  the  statement  of  this  case,  confirmed 
the  validity  of  the  instrument  as  a  marriage  settlement.) 

II.  But  admitting,  for  the  sake  of  argument,  that  the  in- 
strument must  be  regarded  as  mere  articles,  they  are  valid, 
and  operate  in  favor  of  the  complainants  in  this  case,  for  the 
following  reasons : — 

1st.  Because,  even  if  voluntary  and  executory,  they  are 
under  seal,  and  not  a  nudum  pactum  ;  they  would  operate  as 
a  bond,  or  covenant,  on  which  damages  could  be  recovered 
at  law;  and  therefore  are  founded  on  a  consideration  which 
entitles  them  to  be  enforced  in  equity. 

2d.  If  not  available  as  a  sealed  instrument,  to  entitle  com- 
plainants to  a  decree  for  the  land,  they  do  authorize  us  to 
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ask  for  a  decree  for  the  personal  property,  including  the 
slaves. 

3d.  Because  near  relatives,  such  as  brothers  and  nephews, 
being  the  heirs  of  one  of  the  parties,  are  not  volunteers. 

4th.  Because  the  complainants  claim  as  heirs  through  one 
in  whose  favor  the  contract  was  made,  and  are  also  specially 
provided  for  in  the  contract,  and  come  within  the  influence 
of  the  marriage  consideration,  as  the  nearest  relations  and 
lieirs  of  the  husband,  one  of  the*  parties  to  the  contract. 

5th.  Because  the  marriage  contract,  besides  the  considera- 
tion of  marriage,  was  founded  on  an  additional  valuable  con- 
sideration, namely,  the  grant  of  the  husband's  property  to 
the  wife,  in  common  with  the  husband,  during  their  joint 
lives, — the  whole  to  her  as  survivor  during  her  life,  and  the 
joint  property  on  her  death  to  the  heirs  of  both ;  which  bene- 
fit the  wife  received  in  full,  constituting  a  purchase  by  the 
husband  of  the  interest  in  exchange  of  the  wife's  property  for 
himself  and  his  heirs. 

Independent  of  the  marriage,  the  wife  has  received,  under 
the  contract,  a  full  and  valuable  consideration  in  an  amount 
of  property  of  the  husband  greater  than  her  own ;  and  it  is 
admitted,  even  by  the  District  Judge,  in  his  adverse  decision 
as  filed,  that  the  contract  was  founded  ^'  on  the  consideration 
of  marriage  and  other  considerations." 

And  a  very  slight  consideration,  in  addition  to  the  mar- 
riage, and  even  a  meritorious  consideration  (not  valuable), 
*20n  ^^^  enable  *  volunteers  to  recover.  Some  of  these 
J  cases  of  slight  considerations  occur  in  executory 
agreements;  some  in  covenants  not  contained  in  a  settle- 
ment; others  in  additional  covenants  contained  in  a  settle- 
ment, but  sustained  as  covenants  by  a  decree  of  specific  i)er- 
formance,  and  not  as  deeds  or  a  settlement.  Atherly,  145, 
and  8  Watts  &  S.  (Pa.),  413 ;  s.  c,  1  Hare  &  Wallace,  67 ; 
1  Lev.,  150 ;  Hardr.,  398 ;  2  Younge  &  Coll.  Ch.,  451. 

6th.  If,  as  in  this  case,  the  articles  have  been  executed,  in 
part,  at  the  instance  of  Mr.  and  Mrs.  Scott,  securing  them, 
by  decree  against  the  legatee,  an  estate  in  the  property  which 
they  could  only  have  taken  under  the  articles,  it  establishes 
the  articles,  and,  in  the  language  of  Atherly,  "  If  a  bill  for  a 
specific  performance  is  brought  by  the  issue,  the  court  will 
direct  the  articles  to  be  executed  in  toto^  and  consequently 
the  settlement  will  contain  limitations  in  favor  of  the  volun- 
teers," &c.  The  rule  is  the  same  as  to  the  wife,  the  very 
party  to  the  contract.  The  author  adds  in  a  note,  "  It  may 
be  proper  to  state,  that  where  the  court  executes  articles  at 
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all,  it  always  executes  them  in  toto^  and  not  partially." 
Atherly,  126. 

Here,  at  the  instance  of  the  husband,  Scott,  and  wife,  the 
will,  which  would  have  carried  the  property  to  Rowell  but 
for  the  articles,  is  set  aside,  and  carried  into  execution  in 
favor  of  Scott  and  wife.  The  court  thus  having  established 
the  articles,  and  executed  them  in  part,  they  must  be  exe- 
cuted in  toto.  And  if  one  court  executes  the  articles  in  part, 
another  court,  carrying  out  the  intention  of  the  first,  will,  at 
the  proper  time,  direct  the  execution  in  toto. 

The  verdict  of  the  jury  (which,  under  the  laws  of  Georgia, 
became  a  judgment  in  the  case  of  Catharine  Neves  v.  Richard 
Rowell)  was  in  these  words : — 

^^Bill  in  Equity  and  for  Injunction. 

"We,  the  jury,  find  for  the  complainant  a  life  estate  in  the 
property,  agreeably  to  the  provisions  of  the  marriage  con- 
tract, leaving  all  other  persons  to  contest  their  rights  at  her 
death." 

Here  the  marriage  contract  was  executed  in  favor  of  the 
wife,  and  to  the  extent  of  the  provision  in  the  contract  for 
her,  namely,  "  a  life  estate  in  the  property,  agreeably  to  the 
provisions  of  the  marriage  contract."  All  other  parties  were 
left  "  to  contest  their  rights  at  her  death."  But  how  contest 
them?  Why,  surely,  "agreeably  to  the  provisions  of  the 
marriage  contract " ;  the  court  simply  leaving  open,  necessa- 
rily, who  then  would  be  the  heirs  of  Catharine  Neves  and 
John  Neves.  If  this  were  not  so,  Catharine  Neves  muat  have 
taken  more  *than  a  life  estate,  at  least  as  regards  what  r»oAQ 
was  her  own  property  before  the  marriage.  Now,  '• 
surely,  nothing  could  be  more  inequitable  and  unjust  than 
that  the  wife  should  take  at  her  own  instance  a  life  estate  in 
the  whole  property  (including  that  of  her  husband),  and  ex- 
cluding during  her  life  all  his  heirs  or  legatees,  and  then, 
when  the  wife,  after  the  death  of  her  husband  (Neves),  hav- 
ing enjoyed  and  had  decreed  to  her  a  life  estate  in  her  hus- 
band's property  as  well  as  her  own,  her  heirs  now  claim  both 
properties.  But  under  the  decree  the  wife  took  but  "a  life 
estate,"  even  in  what  had  been  her  own  property  before  the 
marriage ;  the  wife  then  being  limited  to  a  life  estate,  by  the 
decree  affirming  the  marriage  contract,  how  can  her  husband, 
Scott,  claim  any  [)orti()n  of  this  property  as  her  heir,  when 
she  had  but  a  life  estate,  terminating  with  her  life,  and  not 
an  inheritance  ?     The  limitation,  then,  of  a  life  estate  to  the 
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wife  under  the  decree  is  conclusive  against  any  one  claiming 
merely  as  her  heir. 

Again,  Scott,  the  second  husband,  is  a  stranger  to  the  mar- 
riage contract ;  he  is  a  pure  volunteer,  and  he  can  claim  as 
heir  nothing  of  the  property  of  Neves,  independent  of  the 
contract;  and  if  he  claim  under  it  as  heir,  it  must  be  in 
accordance  with  its  provisions,  jointly  with  the  heirs  of  John 
Neves. 

The  estate  granted  to  John  Neves's  heirs  is  not  an  ulterior 
limitation,  but  a  fee  simple  absolute,  after  the  expiration  of  a 
life  estate. 

If  it  be  an  actual  settlement,  no  question  exists  but  that  it 
will  prevail  even  in  favor  of  volunteers.     Atherly,  144. 

As  to  the  first  and  second  points, — Fonblanque's  Eq.,  p. 
343,  note  A,  book  1,  chap.  5,  sec.  1 ;  Turner  v.  Benoin^  Har- 
dres,  200;  Clough  v.  Lambert,  10  Sim.,  174,  177-179;  1  Eq. 
Cas.  Abr.,  84 ;  Wiseman  v.  Roper,  1  Reps,  in  Chan.,  168 ; 
Randal  v.  Randal,  2  P.  Wms.,  464,  466,  467;  Beard  v. 
NvZal^  1  Vern.,  427 ;  Bow/hton  v.  Boughton^  1  Atk.,  625 ; 
Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.,  211,  221  ;  Bunn  v. 
Winthrop,  1  Johns.  (N.  Y.)  Ch.,  329,  336 ;  Atherly,  81. 

As  to  the  third  and  fourth  points  of  brief, — Lechmere  v. 
Earl  of  Carlisle,  3  P.  Wms.,  211 ;  Vernon  v.  Vernon,  2  Id., 
593,  599 ;  s.  c,  1  Bio.  P.  C,  267,  268 ;  Wiseman  v.  Roper,  1 
Reps,  in  Chan.,  158;  1  Wils.,  124,  305;  Chaplin  v.  Horner^ 
1  P.  Wms.,  484 ;  Jenkyns  v.  Keymish,  Hardres,  395,  397 ;  1 
Chan.  Reps.,  275;  1  Cas.  in  Chan.,  103;  1  Lev.,  150,  237; 
Lancey  v.  Fairchild,  2  Vern.,  101 ;  Knight  v.  Atkyn%,  Id.,  20; 
Warwick  v.  Q-errard,  Id.,  8 ;  Bailey  v.  Wright,  18  Ves.,  49 ; 
Watt  y.  Watt,  3  Ves.,  244 ;  Symons  v.  Ryfter,  2  Vern.,  227 ; 
1  Eq.  Cas,  Abr.,  17  ;  Davenport  v.  Bishop,  2  Younge  &  Coll. 
♦90^1  *C'h.,  451 ;  Sleeker,  v.  Bingham,  3  Paige  (N.  Y.),  246 ; 
^""^J  Allen  v.  Rumph,  2  Hill  (S.  C.)  Ch.,  3;  Talbot  v. 
Archer,  3  Hen.  &  M.  (Va.),  399,  410,  411 ;  Watts  v.  Bullas, 
1  P.  Wms.,  60 ;  Atherly,  n.  1,  p.  127,  n.  1,  p.  397,  398,  401, 
n.  1;  Colmanv.  Sarel,  3  Bro.  C.  C,  12;  2  Kent,  Com.  (3d 
ed.),  172;  Pulvertoft  v.  Fulvertoft,  18  Ves.,  84,  92;  2  Sugd. 
on  Vend.,  162-166. 

As  to  fifth  point  of  brief, — Lingen  v.  Souray,  1  Eq.  Cas. 
Abr.,  175 ;  Osgood  v.  Osgood,  2  P.  Wms.,  245,  254 ;  Stephens 
V.  Trueman,  1  Ves.  Sr.,  73 ;  Atherly,  145-148  (and  cases 
there  cited),  w.  2,  p.  125,  n.  1,  p.  147,  160-164,  172,  177,  178, 
186,  n.  1,  301,  n.  1,  336,  347,  n.  1,  358,  ?i.  2 ;  2  Kent,  Com. 
(3d  ed.),  173,  174 ;  2  Sugd.  on  Vend.  (9th  ed.),  166-168 ;  1 
Hare  &  Wall.  Lead,  ("as.,  67 ;  Daffy  v.  Lis.  Co,,  8  Watts  & 
S.  (Pa.),  413,  432-435. 
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The  argument  on  the  part  of  the  defendants  also  con- 
sidered the  two  points  separately,  viz. : — 

1.  That  this  was  not  a  marriage  settlement. 

2.  That  the  complainants  were  mere  volunteers. 

1.  To  show  that  this  was  not  a  final  settlement,  but  only 
an  executory  contract,  the  authority  relied  on  was  2  Story, 
Eq.  Jur.  (3d  ed.),  §  383. 

The  court  below,  in  its  decisions  upon  the  demurrers,  used 
this  language  in  reference  to  this  paper: — "That  the  instru- 
ment under  which  the  plaintiffs  ask  the  interposition  of  the 
court  constitutes  an  executory,  and  not  an  executed  agree- 
ment, can  scarcel}'  admit  of  a  doubt.  It  is  in  terms  an  execu- 
tory, and  not  an  executed  agreement,  and  of  the  most 
informal  character.  It  transfers  no  ])roperty,  passes  no  es- 
tate, declares  no  trustees,  and  contains  no  word  of  direct  and 
immediate  conveyance,  and  nothing  to  indicate  that  it  was  a 
complete  and  actual  settlement.  It  relates,  not  merely  to 
property  in  possession,  but  to  that  which  might  be  acquired 
in  future,  and  the  greater  part  of  that  which  is  the  subject  of 
the  plaintiff's  bill  was  subsequently  acquired  either  by  pur- 
chase or  descent,  and  could  not  be  the  subject  of  an  executed 
contract.  The  title  of  the  plaintiff,  therefore,  rests  entirely 
in  covenant." 

2.  We  will  suppose  the  point  to  be  settled,  that  this  instru- 
ment is  mere  articles,  and  not  a  legal,  executed  settlement ; 
and  that  brings  us  to  the  main  proposition,  namely,  that 
equity  will  not  interfere,  in  any  manner,  to  aid  a  volunteer 
claiming  under  marriage  articles.  Atherly  on  Marriage  Set- 
tlements (27  Law  Lib.),  marg.  jiages  126,  127-161 ;  <1  Story, 
Eq.  Jur.  (3d  ed.),  §  433  ;  2  Story,  Eq.  Jur.,  §§  793,  a,  ^^^^. 
973,  986,  987,  and  note ;  Illlisoii  v.  Ulllson,  6  Ves.,  L  ""** 
662 ;  2  Kent,  Com.  (3d  ed.),  172,  173 ;  Colman  v.  Sarel,  1 
Ves.,  60. 

It  is  useless  to  multiply  authorities  to  sustain  a  position, 
which,  as  a  general  principle,  is  undeniable.  We  are  aware 
that  a  class  of  cases  may  be  found,  in  which  it  is  said  that 
equity  will  enforce  articles,  at  the  instance  of  a  person  "  who 
claims  through  one  who  was  himself  within  the  influence  of 
the  marriage  consideration,  though  he  himself  should  not  be 
within  it."  But  when  these  cjvses  are  examined,  it  will  be 
found  that  the  i)erson  claiming  in  tlie  cases  advexied  to  really 
claimed  as  the  heir  of  the  party  within  the  range  of  the  mar- 
riage articles,  and  representing  him,  and  as  taking  the  interest 
which  the  ancestor  had  himself  derived  by  and  through  the 
deed  or  articles;  and  not  to  enforce  any  claim  which  had 
vested  in  the  collateral  heir  as  such.     For  exam])le,  where  by 
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the  articles  the  fee  is  vested  in  the  husband,  his  collateral  heir 
niiglit  bring  his  bill  to  enforce  this  claim  of  the  husband, 
which  he,  the  collateral  heir  had  inherited. 

But  the  claim  of  plaintiff's  is  urged  by  them  ufwn  a  very 
different  view.  They  are  not  setting  up  these  articles  to  eu- 
fijrce  any  claim  of  John  Neves,  the  husband ;  but,  on  the  con- 
trary, they  expressly  dechire  that  his  claim  was  limited  to  a 
life  interest,  and  could  not  endure  beyond  that.  They  deny 
his  right  to  make  a  will  thereof,  which  could  affect  their 
"  vested  rights  "  under  the  *'  settlement."  They  claim,  there- 
fore, in  their  own  right,  not  as  coming  in,  in  the  estate  of  the 
first  taker,  "  but  as  taking  originally,  in  the  capacity  of  pur- 
chasers." They  do  not  say,  we  are  heirs  of  the  husband,  John 
Neves,  and  as  such  heirs  representing  the  interest  or  estate 
secured  to  him  by  these  articles,  but  we  claim  by  and  through 
the  instrument,  as  representing  ourselves,  and  as  answering 
to  the  description  of  the  persons  who  were  to  take  one  half 
upon  the  death  of  the  survivor  of  John  and  Catharine  Neves. 
And  we  say  that,  despite  .lohn  Neves's  will,  even  if  it  has  been 
fairly  made,  we  are  entitled  to  this  half,  because  the  articles 
linuted  his  interest  to  his  life,  and  then  we,  and  not  he,  bad 
the  right  to  the  remainder. 

Such  is  the  language  which  complainants  use,  and  if  they 
have  stated  their  own  case  correctly  they  are  mere  volunteera, 
not  within  the  consideration  of  the  marriage  settlement,  who 
are  seeking  for  themselves,  and  in  their  own  right,  to  enforce 
marriage  articles, — an  aid  which,  we  respectfully  say,  has 
never  been  awarded.  It  has  been  correctly  said  by  the  court 
below,  in  commenting  upon  the  cases  cited  there  in  behalf  of 
*20^1  *P'*i"^iff*^i  ^hat  this  view  is  sustained  by  the  very  au- 
J  thorities  which  were  invoked  to  invalidate  it.  The 
court  below  has  classified  the  various  authorities  adduced  by 
the  plaintiff^s  counsel  under  three  heads,  and,  as  it  would  be 
a  vain  task  for  us  to  attempt  to  make  more  lucid  such  classi- 
fication, we  will  adopt  it  as  a  part  of  our  argument. 

1.  The  first  class  refer  to  the  established  principle  in  equity, 
that  what  ought  to  be  done  shall  be  considered  as  done, — a 
rule  so  powerful  as  to  alter  the  nature  of  things,  and  make 
money  land,  and  land  money.  "  Thus,  money  articled  to  be 
laid  out  in  land  shall  be  taken  as  land,  and  descend  to  the 
heir."  Lechmere  v.  Lord  Carlisle^  3  P.  Wms.,  215 ;  Babing- 
ton  v.  Q-reenwood^  1  P.  Wms.,  532. 

"  If,  therefore,  it  be  agreed  by  mjirriage  articles  that  money 

shall  be  laid  out  in  lands,  to  be  settled,  for  example,  to  the 

husband  for  life,  remainder  to  the  sons  of  the  marriage  in  tail, 

remainder  to  the  daughtei-s,  remainder  to  the  heirs  of  the  hus- 
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band  for  ever,  (which,  under  the  operation  of  tlie  rule  in  Shel- 
ley'%  case^  gives  the  whole  fee  to  the  husband,)  equity  will, 
at  the  instance  of  the  proper  party,  one  who  claims  through 
the  husband,  and  not  as  purchaser,  in  his  own  right,  con- 
sider this  money  as  land,  and  treat  the  investment  as  actually 
made  in  the  lifetime  of  the  husband,  and  regard  him  as  seized 
in  his  lifetime  of  an  estate  in  fee  devolving  by  descent  upon 
such  person  as  claims  through  him  as  heir."  The  court  below 
says,  that  to  this  class  may  be  referred  Kettlehy  v.  Atwood,, 
2  Veni.,  298,  471 ;  Lancey  v.  Fairchild,  Id.,  101 ;  Knight  v. 
Atkyns^  Id.,  20 ;  Edwards  v.  Countess  of  Warwick^  2  P.  Wms., 
171 ;  4  Bro.  P.  C,  494 ;  3  Atk.,  447 ;  Lechmere  v.  Earl  of 
Carlisle,  3  P.  Wms.,  211  ;  Cases  Tem[).  Talbot,  80 ;  Atherly, 
126,  127,  398 ;  2  Powell  on  Contr.,  104. 

It  must  be  very  manifest,  that  the  case  at  bar  .has  no  man- 
ner of  applicability  to  the  principle  inv(»lved  in  these  cases. 

2.  The  second  chiss  of  cases  referred  U\  by  the  coui-t  below 
apply,  "where  the  settlement  is  made  through  the  instrumen- 
tality of  a  party  whose  concurrence  is  necesstary  to  the  validity 
of  the  settlement,  and  who  insists  upon  a  provision  in  favor 
of  a  person ;  for  instance,  a  younger  child,  a  collateral  relation 
of  the  husband,  who  would  not  come  within  the  consideration 
of  marriage.  Such  person  is  held  not  to  be  a  mere  volunteer, 
but  as  falling  within  the  range  of  the  consideration  of  the 
agreement."  Sucli  are  the  cases  of  Os</ood  v.  Strode,  2  P. 
Wms.,  245 ;  Goring  v.  Nash,  3  Atk.,  18G ;  to  which  may  be 
julded  Roe  e,  d.  Hamerto7i  v.  Whitton^  2  Wils.,  366.  But  these 
very  cases  themselves  est4il)lish  (as  is  remarked  by  the  court 
below)  *that  the  marriage  consideration  alone  will  not  rnoQ/- 
support  the  limitation  to  a  brother  or  sister,  and  are  ^ 
therefore  adverse  to  the  claim  of  the  present  plaintiffs,  inas- 
much as  there  is  no  pretence  to  say,  that  they  come  within 
the  range  of  the  exception  carved  out  in  the  decisions  last 
referred  to. 

3.  The  third  class  of  cases  referred  to  by  the  court  below, 
in  sustaining  the  demurrers,  are  based  upon  the  ground  upon 
whicli  Lord  King  principally  rested  his  decree  in  the  case  of 
Vernon  v.  Vernon,  2  P.  Wms.,  594;  (see  also  3  Atk.,  190; 
Stephens  v.  Trueman,  1  Ves.,  74 ;  Wilhams  v.  Codington,  Id., 
613,  arguendo;)  namely,  that  an  action  might  have  been 
brought  in  the  name  of  the  trustees,  for  the  recovery  of  dam- 
ages for  the  non-i)erformance  of  the  covenant,  and  therefore, 
to  avoid  the  circuity  of  bringing  such  an  <action,  and  after- 
wards of  applying  to  equity  to  have  tlie  damages  invested  in 
land,  and  settled  according  to  the  terms  of  tlie  articles,  and 
also  because  a  court  of  law  has  no  means  of  apportioning  the 
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damages,  according  to  the  respective  rights  of  the  parties, 
equity  would  enforce  the  specific  execution  of  the  covenant. 
"  But  such  a  ground,"  says  the  court  below,  ''  is  treated  as 
forming  an  exception  to  the  general  rule,  (1  Ves.,  74,)  and 
leaves  this,  and  other  cases  where  the  same  ground  does  not 
exist,  subject  to  the  operation  of  the  general  rule." 

Indeed,  as  Mr.  Atherly  observes  (p.  140,  Law  Library  edi- 
tion), "it  does  not  very  clearly  appear  on  what  ground  Loi*d 
King  founded  his  decree  "  ;  but  unless  it  be  founded  on  the 
above  suggestion  as  to  the  right  of  the  trustees  to  recover 
damages,  or  as  a  kind  of  satisfaction  or  recompense  to  the 
brothers  for  the  disappointment  they  might  experience  from 
the  rules  of  law  giving  the  settler  an  absolute  interest  in  a 
sum  of  money  which  had  been  bequeathed  to  the  settler  by 
another  brother,  and  which  was  bequeathed  over  to  the 
brothers  claiming  under  the  articles,  if  he,  the  settler,  died 
without  issue,  it  cannot  be  considered  as  sufficient  authority 
to  break  down  the  well-established  general  rule. 

The  decision  of  Lord  King  was,  it  is  true,  affirmed  by  the 
House  of  Lords  (4  Bro.  P.  C,  26,)  but,  as  Mr.  Atherly  says, 
(p.  141,)  there  seems  reason  to  suppose  that  they  might  be 
materially  influenced  by  a  circumstance,  which  Lord  King 
does  not  appear  to  have  adverted  to,  or  even  to  have  been  ac- 
quainted with ;  namely,  "  that  the  settler's  father  (who  was  a 
party  to  the  articles)  insisted  that  the  lands  agreed  to  be 
purchased  should  be  limited  in  remainder  to  his  two  younger 
sons  (the  plaintiffs),  and  afterwards  declared  that  it  should 
never  have  been  a  match  if  the  intended  wife  and  her  friends, 
as  well  as  the  settler,  had  not  agreed  to  it." 
*2071  *l^ord  King's  decree  acquires  no  additional  weight, 
J  therefore,  by  the  affirmance  of  the  Lords,  if  they  were 
influenced  by  this  new  feature,  as  is  extremely  probable; 
but  the  case  resolves  it  into  the  principle  recognized  in  the 
second  class  of  cases,  and  is  no  authority  to  sustain  the 
argument  of  the  plaintiffs  counsel. 

The  general  rule  remains,  therefore,  unassailed, — the  ex- 
ceptions do  but  prove  it, — and  the  very  cases  which  establish 
these  exceptions  affirm,  in  express  language,  or  by  necessary 
implication,  the  general  principle,  that  a  mere  volunteer  can 
have  no  assistance  from  a  court  of  equity,  at  his  instance,  to 
enforce  an  executory  contract.  As  our  case  cannot  be 
brought  within  the  range  of  any  of  these  exceptions,  we  have 
the  full  protection  of  this  well-established  rule. 

Mr.  Justice  NELSON  dolivei\3d  the  opinion  of  the  court. 
This  is  an  appeal  fn»in  a  (huiriie  of  the  (circuit  Couit  of  the 
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United  States  held  in  and  for  the  District  of  the  State  of 
Georgia. 

The  bill  was  filed  by  the  complainants  in  the  court  below, 
to  obtain  the  possession  of  the  undivided  half  of  an  estate, 
embraced  in  a  marriage  settlement  between  John  Neves  and 
Catharine  Jewell,  entered  into  in  contemplation  of  marriage, 
and  which  shortly  afterwards  took  place. 

Each  of  the  parties,  being  the  owner  and  in  possession  of 
considerable  estates  at  the  time,  entered  into  the  following 
agreement : — 

"Articles  of  agreement  made  and  entered  into  this  17th  of 
February,  1810,  between  Jolin  Neves  and  Catharine  Jewell, 
widow,  and  relict  of  the  late  Thomas  Jewell,  (deceased,)  all 
of  the  State  and  county  aforesaid  as  follows: 

"  Whereas  a  marriage  is  shortly  to  be  had  and  solemnized 
between  the  said  John  Neves  and  the  said  Catharine  Jewell, 
as  aforesaid,  are,  as  follows,  to  wit : — that  all  the  property, 
both  real  and  personal,  which  is  now,  or  may  hereafter 
become,  the  right  of  the  said  John  and  Catharine,  shall  re- 
main in  common  between  them,  the  said  husband  and  wife, 
during  their  natural  lives ;  and  should  the  said  Catharine 
become  the  longest  liver,  the  property  to  continue  hers  so 
long  as  she  shall  live ;  and  at  her  death  the  estate  to  be  divi- 
ded between  the  heirs  of  her,  said  Catharine,  and  the  heirs 
of  the  said  John,  share  and  share  alike,  agreeable  to  the  dis- 
tribution laws  of  this  State  made  and  provided.  And,  on 
the  other  hand,  should  the  said  John  become  the  longest 
liver,  the  property  to  remain  in  the  manner  and  form  as 
above." 

*The  parties  after  the  marriage  held  and  enjoyed  r«208 
their  respective  estates  in  common,  during  their  joint  ■- 
lives,  and  until  the  death  of  John  in  1828;  and  after  his 
death  the  same  remained  in  the  possession  and  enjoyment  of 
Catharine,  the  survivor,  until  her  decease  in  1844 ;  since 
which  time,  it  has  been  in  the  possession  and  under  the 
control  of  William  F.  Scott,  her  second  husband,  and  one 
of  the  defendants.  The  other  defendant  is  the  executor 
under  the  will  of  John  Neves,  the  husband. 

The  complainants  are  the  brother  and  nephew,  and  only 
surviving  heirs,  of  John  Neves ;  and  claim  a  moiety  of  the 
estate,  according  to  the  terms  of  the  marriage  settlement. 
And  the  questions  presented  in  the  case  are  upon  the  eflfect 
to  be  given  to  this  instrument. 

The  argument,  on  the  part  of  the  defendants,  is,  that  the 
deed  is  to  be  regarded  in  the  light  of  marriage  articles,  cre- 
ating executory  trusts  to  be  carried  into  execution  at  some 
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future  day  by  an  instrument  that  would  operate  to  vest  the 
estates  according  to  the  stipulations  in  the  articles.  And 
that,  as  the  agreement  is  founded  upon  the  consideration  of 
marriage,  and  other  considerations  moving  only  between  the 
parties,  the  complainants,  being  the  collateral  relatives  of 
John  Neves,  do  not,  according  to  the  rules  of  equity  appli- 
cable to  this  species  of  contract,  come  within  the  reach  and 
influence  of  the  considerations,  so  as  to  entitle  them  to  the 
interposition  of  a  court  of  chancery  to  enforce  the  execution 
of  the  trusts.  That  where  the  trust  is  executory,  and  rests 
merely  in  covenant,  the  court  will  interpose  only  in  favor  of 
one  of  the  parties  to  the  instrument  or  the  issue,  or  one 
claiming  through  them  ;  and  not  in  favor  of  remote  heirs  or 
strangers,  though  included  within  the  scope  of  the  provisions 
of  the  articles.  (Fonbl.,  book  6,  ch.  6,  §  8 ;  Atherly  on  Set- 
tlements, oh.  6,  p.  125 ;  2  Story,  Eq.,  §§  986,  987 ;  2  Kent, 
Com.,  173.) 

Upon  this  ground,  the  court  below  sustained  the  demurrer 
to  the  bill,  and  denied  the  prayer  of  the  complainants. 

The  numerous  cases  to  be  found  in  the  books,  several  of 
which  were  referred  to  in  the  argument  on  this  subject,  are 
by  no  means  uniform  or  consistent ,  and  the  general  rule  as 
stated,  aikl  upon  which  the  case  below  turned,  has  been  made 
the  subject  of  so  many  exceptions  and  qualifications,  that  it 
can  scarcely,  at  this  day,  be  regarded  as  authority.  (  Vernon 
V.  Vernon^  2  P.  Wms.,  694 ;  Edwards  v.  CoufUess  of  Warwick^ 
Id.,  171;  Osgood  v.  Strode^  Id.,  245;  Ithell  v.  Beane,  I  Ves. 
Sr.,  216 ;  8.  c,  1  Dick.,  132 ;  Stephens  v.  Trueman^  1  Ves., 
73,  74 ;  Pulvertoft  v.  Pvlvertoft,  18  Ves.,  90 ;  2  Kent,  Com., 
172,  178 ;  Atherly,  146-148.) 

*209T  *The  case  of  Vernon  v.  Vernon  is  a  direct  authority 
^  in  support  of  the  limitation  in  question  ;  and  the  other 
cases  to  which  I  have  referred  are  distinguishable  only  upon 
very  technical  and  refined  reasoning,  hardly  reconcilable  with 
a  common-sense  administration  of  justice.  The  principle  is, 
that,  in  order  to  bring  collateral  relatives  within  the  reach  and 
influence  of  the  consideration,  there  must  be  something  over 
and  above  that  flowing  from  the  immediate  parties  to  the 
marriage  articles,  from  which  it  can  be  inferred  that  relatives 
beyond  the  issue  were  intended  to  be  provided  for ;  and  that, 
if  the  provision  in  their  behalf  had  not  been  agreed  to,  the 
superadded  consideration  would  not  have  been  given. 

That,  for  any  thing  short  of  this,  they  will  be  regarded  as 
volunteers,  in  whose  favor  a  court  of  ecjuity  will  not  inter- 
pose against  the  settler,  or  any  one  claiming  under  him. 

But  while  the  rule  seems  generally  to  have  been  adhered  to 
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in  the  form  in  which  it  is  stated,  it  lias  been  practically  dis- 
regarded ;  as  the  slightest  degi'ee  of  valuable  consideration 
imaginable  is  seized  hold  of  to  give  effect  to  the  limitation. 

And  it  need  not  be  made  to  appear  that  these  slight  con- 
siderations were  intended  to  support  the  provision  for  the 
distiint  relatives,  it  being  assumed  by  the  court  as  a  pre- 
sumption of  law. 

The  Lord  Chancellor  in  Stephens  v.  T}rueman  observed, 
*^  The  old  rule  was,  and  is  now,  (although  of  late  not  so 
strictly  adhered  to,)  that  none  can  come  here  for  a  specific 
j)erformance,  who  do  not  come  under  the  consideration  of 
the  agreement ;  as  that  it  shall  not  be  for  the  benefit  of  col- 
lateral branches  in  marriage  articles ;  but,  ius  agreements  are 
entire,  and  the  several  branches  may  have  been  in  view,  the 
court  has  in  later  cases  laid  hold  of  any  circumstances  to  dis- 
tnguish  them  out  of  it,  still  preserving  the  general  rule." 

And  in  Edwards  v.  The  Countess  of  Warwick^  the  doctrine 
is  stated  still  more  strongly,  where  the  Chancellor  observed, 
^Hhat  the  consideration  for  the  pi^ceilent  limitations  on  a 
marriage  settlement  has  been  applied  even  to  the  subsequent 
ones;  as  where,  on  a  consideration  of  marriage,  and  portion, 
land  has  been  settled  on  the  husband  for  life,  and  then  to  the 
wife  for  life,  remainder  to  the  children,  with  remainder  to  a 
brother,  these  considerations  have  extended  to  the  brother ; 
and  the  reason  is,  because  it  may  be  very  well  intended,  that 
the  husband,  or  liis  parents,  would  not  have  come  into  the 
settlement,  unless  all  the  piirties  thei^to  had  agreed  to  the 
limitation  to  the  brother." 

The  result  of  all  the  cases,  I  think,  will  show,  that  if,  from 
*the  circumstances  under  which  the  marriage  articles  r^oin 
were  entered  into  by  the  parties,  or  as  collected  fi-om  ^ 
the  face  of  the  instrument  itself,  it  appears  to  have  been 
intemled  that  the  collateral  relatives,  in  a  given  event,  should 
take  the  esUtte,  and  a  proper  limitation  to  that  effect  is  con- 
tained in  them,  a  court  of  equity  will  enforce  the  trust  for 
their  benefit. 

They  will  not  be  regarded  as  volunteers  outside  of  the 
deed,  but  as  coming  fairly  within  the  influence  of  the  consid- 
erations u[K)n  which  it  is  founded ;  the  consideration  will  ex- 
tend through  all  the  limitations  for  the  benefit  of  the  remotest 
persons  provided  for  consistent  with  law. 

The  provisions  in  the  deed  before  us  are  very  peculiar,  and 
different  from  any  that  have  come  under  my  observatiim  in 
an  examination  of  the  cases  ;  s^nd,  of  themselves,  would,  prob- 
ably, be  sufficient  to  distinguish  it  from  all  of  them  in  which 
the  general  rule  has  been  applied. 
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The  collateral  relatives  of  the  parties  to  the  instrument 
seem,  not  only  to  have  been  within  their  contemplation  at 
the  time,  but  to  have  been  the  direct  and  special  objects  of 
their  bounty. 

None  of  the  limitations  are  in  favor  of  the  issue  of  the  mar- 
riage, eo  nomine^  usually  found  in  these  instruments ;  but  are 
ill  favor  of  the  several  heirs  of  each  of  the  parties,  as  a  class, 
the  estate  to  be  divided  equally  between  tlie  two.  The  set- 
tlement seems  to  negative  the  expectation  of  issue,  and  seeks 
at  once  to  provide  for  the  collateral  relatives ;  as  the  peculiar 
phraseology  would  hardly  have  occured  to  the  most  inexperi- 
enced draughtsman,  if  he  had  had  in  his  mind  at  the  time  the 
issue  of  the  marriage. 

It  is  true,  the  children  or  grandchildren  coming  within  the 
description  of  the  limitation  to  the  heirs  of  each  of  the  par- 
ties, being  the  heirs  of  both,  would,  if  they  survived  the 
Earents,  take  tlie  estate  to  the  exclusion  of  the  collateral 
ranches ;  but  this  would  seem  to  be  an  accident,  rather  than 
a  result  to  be  derived  from  the  frame  of  the  limitation,  as 
that  looks  directly  to  a  provision  for  the  separate  and  sev- 
eral heirs  of  each  of  the  parties,  and  to  an  equal  division  of 
the  estate  between  them. 

Each  of  the  parties  appears  to  have  been  in  the  possession 
of  considerable  estates  (which  was  the  largest  is  not  stated) ; 
and,  on  the  event  of  the  marriage,  both  were  to  become  com- 
mon property  during  their  joint  lives,  and  the  life  of  the  sur- 
vivor ;  and,  instead  of  providing  for  the  return  of  the  sepa- 
rate estate  of  each,  on  the  termination  of  the  lives,  into  the 
channel  from  which  it  was  diverted  by  the  marriage  contract, 
they  agree  that  the  joint  estate  shall  be  divided  equally,  and 
that  each  moiety  shall  take  that  direction  and  be  distributed 
in  their  respective  families. 

#01 1-1  *'l^o  refuse  to  carry  into  execution  this  arrangement, 
J  therefore,  would  be,  in  effect,  to  overthrow  the  settle- 
ment ;  and  defeat,  not  only  the  manifest  intent,  but  the  lead- 
ing design,  of  the  parties  entering  into  it.  None  of  the  cases 
relied  on,  I  think,  go  this  length. 

But,  without  jHirsuing  this  branch  of  the  case  farther,  or 
placing  our  decision  upon  it,  there  is  another  ground,  unem- 
barrassed by  conflicting  authorities  or  refined  distinctions, 
which  the  court  are  of  opinion  is  decisive  of  the  questions 
involved  in  favor  of  the  complainants.  And  that  is,  that  the 
deed  in  question  is  a  marriage  settlement,  complete  in  itself, 
— an  executed  trust,  which  requires  only  to  be  obeyed,  and 
fulfilled  by  those  standing  in  the  relation  of  trustees,  for  the 
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benefit  of  the  cestui  que  trusts^  according  to  the  provisions  of 
the  settlement. 

The  defendants  are  not  called  upon  to  make  a  settlement 
of  the  estate,  under  the  direction  of  the  court,  from  imperfect 
and  incomplete  marriage  articles,  and  which  might  or  might 
not  be  subject  to  the  objections  stated. 

The  settlement  has  been  made  by  the  parties  themselves : 
and  the  only  question  is,  whether  the  defendants  shall  be 
Compelled  to  carry  it  into  execution. 

The  distinction  between  trusts  executed  and  executory  is 
this : — a  trust  executed  is  where  the  party  has  given  com- 
jilete  directions  for  settling  his  estate,  with  perfect  limita- 
tions ;  an  executory  trust,  where  the  directions  are  incom- 
])lete,  and  are  rather  minutes,  or  instructions  for  the 
settlement.     (1  Madd.  Ch.,  558 ;  2  Story,  Eq.,  §  983.) 

The  former,  as  observed  by  Lord  Eldon,  in  one  sense  of 
the  word,  is  a  trust  executory ;  that  is,  he  observes,  if  A.  B. 
is  a  trustee  for  C.  D.,  or  for  C.  D.  and  others,  that,  in  this 
sense,  is  executor}-,  that  C.  D.,  or  C.  D.  and  the  other  persons, 
may  call  upon  A.  B.  to  make  a  conveyance,  and  execute  the 
trust :  but  tliese  are  cases  where  the  testator  has  clearly 
decided  what  the  trust  is  to  be ;  and  as  equity  follows  the 
law  where  the  testator  has  left  nothing  to  be  done,  but  has 
himself  expressed  it,  there  the  effect  must  be  the  same 
whether  the  estate  is  equitable  or  legal.  (Jervoise  v.  The 
Diike  of  Northumberland^  1  Jac.  &  W.,  550.)  The  remarks 
were  made  for  a  different  purpose  than  the  one  in  view  here ; 
but  they  afford  a  clear  illustration  of  the  distinction  stated. 

Now,  the  only  plausible  ground  for  contending  that  this 
instrument  imports  but  mere  articles,  as  contradistinguished 
from  a  marriage  settlement,  is,  that  in  the  caption  it  begins, 
"  Articles  of  agreement,"  &c. ;  but  it  is  to  be  observed,  that 
the  deed  *is  drawn  up  somewhat  unskilfully,  and  r«2i2 
without  much  regard  to  form ;  and  that  the  draughts-  ^ 
man  had  not  probably  in  his  mind,  if  even  he  was  aware  of, 
the  technical  or  leg«al  distinction  between  the  two  instru- 
ments ;  and  besides,  and  what  is  more  material  to  the  pur- 
pose, we  must  look  to  the  body  of  the  instrument,  its 
provisions  and  tenor,  and  to  the  intent  of  the  parties,  as  col- 
lected from  the  whole,  in  order  to  determine  its  character  and 
effect. 

Courts  will  endeavour,  as  much  as  possible,  to  give  effect 
to  marriage  agreements  according  to  the  understanding  of 
the  parties ;  and  where  they  evidently  considered  the  instru- 
ment in  the  light  of  a  final  and  complete  settlement,  not  con- 
templating any  futui*e  act,  it  will   be  so  regarded ;  and   in 
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order  to  effectuate  their  intent,  one  part  of  the  instrument 
even  will  be  taken  as  a  complete  settlement,  of  the  estate 
comprised  in  it,  and  another  pai*t  as  mere  articles. 

In  the  case  before  us,  every  portion  of  the  estate  is  defi- 
nitely settled,  both  in  respect  to  the  amount  of  the  interest, 
and  the  particular  persons  who  are  to  take ;  the  limitations 
leave  no  part  undisposed  of;  estates  for  life,  and  in  remain- 
der in  the  property,  are  limited  with  all  the  formality  re- 
(juired  to  enable  a  court  of  equity  to  carry  the  trust  into 
execution,  according  to  the  intent  of  the  settlers.  There  is 
nothing  in  the  instrument  contemplating  any  further  act  to 
be  done  by  them. 

The  practical  construction,  also,  accords  with  that  derived 
from  their  language.  The  estate  was  possessed  and  enjoyed 
under  it,  by  both  or  one  of  them,  from  1810  to  1844,  a  period 
of  thirty-four  years. 

If  a  third  person  had  been  interposed,  as  trustee  of  the  es- 
tates, with  the  limitation  as  found  in  the  instrument,  no  one 
could,  for  a  moment,  have  doubted  but  that  the  settlement 
would  have  been  final  and  complete ;  and  yet  it  has  long 
been  settled,  that  equal  effect  will  be  given  to  it  in  equity, 
when  made  only  between  the  parties  themselves ;  each  one 
will  be  regarded,  so  far  as  may  be  necessary  to  effectuate 
their  intent,  as  holding  their  several  estates  as  trustees  for 
the  uses  of  the  settlement.  (2  Story,  Eq.,  §  1880 ;  Fonbl., 
book  1,  ch.  2,  §  6,  w.  w;  2  Kent,  Com.,  162, 163 ;  9  Ves.,  876, 
388 ;  8  Johns.  (N.  Y.)  Ch.,  540.)  There  can  be  no  objection 
to  the  execution  of  the  trust  on  this  ground. 

It  appears  from  the  bill,  that  portions  of  the  estate  in  the 
possession  of  the  defendants  were  acquired  by  the  parties  to 
the  settlement,  subsequent  to  its  execution,  and  it  is  sup- 
posed that  this  consideration  is  material  in  determining  its 
character ;  and  that  if  it  should  be  i*egarded  as  a  settlement, 
*21S1  ^  ^^^  mere  ^articles,  these  subsequent  acquisitions 
J  would  not  be  bound  by  it.     But  this  is  a  mistake. 

The  instrument  provides  for  subsequently  acquired  prop- 
erty by  either  of  the  parties,  as  well  as  the  present  and  in 
such  cases  there  is  no  doubt  but  that  it  follows  the  limita- 
tions of  the  settlement,  the  same  as  the  property  then  in 
possession.  (10  Ves.,  574,  579 ;  9  Id.,  96,  96 ;  7  Id.,  294 ;  6 
Id.,  408,  n.,  Boston  ed.) 

Looking,  then,  at  the  instrument  as  complete  in  its  direc- 
tions and  limitations  in  the  settlement  of  the  estate,  and  as 
presenting  the  case  of  an  executed  trust,  the  difficulty  set 
up  against  the  complainants  when  claiming  under  maiTiage 
articles  disappears;  for,  being  the  beneficial  owners,  and 
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vested  with  the  equitable  title,  a  court  of  equity  will  inter- 

t)ose,  and  compel  the  trustee,  or  any  one  standing  in  that  re- 
ation  to  the  estate,  to  vest  theiu  with  the  legal  title. 

We  are  of  opinion,  therefore,  that  tlie  court  below  erred 
in  giving  judgment  in  favor  of  the  defendants  on  the  de- 
murrer to  the  bill,  and  that  the  decree  should  be  reversed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Georgia,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  for  further  proceedings  to  be  had 
therein,  in  conformity  to  the  opinion  of  this  court. 


••mf 


Robert  M.  Withers,  Plaintiff  in  erbob,  v.  William 
B.  Gbebne,  Administbatob  of  Richabd  May,  de- 
ceased. 

The  laws  of  Alabama  place  sealed  instrumeDU,  commonly  called  sin^i^le  bills, 
upon  the  footing  of  promissory  notes,  by  allowing  the  defendant  to  im- 
peach or  go  into  their  consideration ;  and  also  permit  their  assignment,  so 
that  the  assignee  can  sue  in  his  own  name.  But  in  such  suit,  the  defendant 
shall  be  allowed  tiie  benefit  of  all  payments,  discfmnts,  and  set-offs,  made, 
had,  or  possessed  against  the  same,  previous  to  notice  of  the  assignment. 

The  construction  of  this  latter  clause  is,  that  where  an  assignee  sues,  the  de- 
fendant is  not  limited  to  showing  payments  or  set-offs  made  before  notice 
of  the  assignment,  but  may  also  prove  a  total  or  partial  failure  of  the  con- 
sideration for  which  the  writing  was  executed.^ 

*Proof  of  a  partial  failure  of  the  consideration  may  be  giren  in  evidence  r«2i4 
in  mitigation  of  damages.^  ^ 

The  English  and  American  cases  upon  this  point  examined,  showing  a  relax- 

^  All  contracts  for  payment  of  non-negotiable  chase  m  action,  in  order 
money  in  the  hands  of  the  assignee,  to  protect  himself  against  a  payment 
except  instruments  governed  by  the  by  the  debtor  to  the  original  creditor, 
commercial  law,  are  subject  to  all  to  notify  the  former  of*  the  assign- 
payments,  discounts,  and  set-offs  made  ment ;  the  burden  of  proving  notice 
or  had  prior  to  notice  of  assignment,  prior  to  payment,  in  an  action  upon 
and  to  any  defences  against  the  as-  the  demand,  where  such  a  payment  is 
signor  or  indorser,  which  could  have  establislied,  is  upon  the  plaintiff, 
been  made.  Cwk  v.  Citizens  Mut.  Ins.  Keermms  v.  Kllsicorth^  04  N.  Y.,  169. 
(Jo,  63  Ala.,  87.  '^  Followku.     Winder  v.  CaldweU 

It  is  the  duty  of  an  assignee  of  a  14  How.,  444. 
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atUm  of  the  old  rale,  and  allowing  a  defendant  to  obtain  jnatioe  in  this  way, 
instead  of  driiing  him  to  a  cross  action  for  damages.' 

'riins,  where  the  obligor  of  a  single  bill  was  saed  by  an  assignee,  and  pleaded 
that  the  bill  was  given  for  the  pnrchase  of  horses  which  were  not  as  soaod 
nor  of  as  high  a  pedigree  as  had  been  represented  bj  the  seller,  such  a  plea 
was  admissible.* 

It  is  not  a  sufficient  objection  to  the  plea,  that  it  omits  a  disclaimer  of  the  con- 
tract, and  a  profTer  to  retom  the  property.  If  the  defendant  looked  only  to 
a  mitigation  of  damages,  he  was  not  bound  to  do  cither,  and  therefore  was 
not  bound  to  make  such  an  arerment  in  his  plea. 

Nor  is  it  a  sufficient  objection  to  the  plea,  that  it  avers  that  the  obligation  was 
obtained  from  him  by  fraudulent  representations,  or  that  it  concludes  with 
a  general  prayer  for  judgment.  Pleas  in  bar  are  not  to  receive  a  narrow 
and  merely  technical  construction,  but  are  to  be  construed  according  to  their 
entire  subjec^matter. 

In  this  respect  there  is  a  difference  between  pleas  in  bar  and  pleas  in  abatement 


This  cause  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Alabama. 

It  was  an  action  of  debt  brought  in  the  District  Court  of 
the  United  States  for  the  Middle  District  of  Alabama,  by 
May,  assignee,  on  a  single  bill,  under  seal,  for  the  payment  of 
three  thousand  dollars,  executed  by  R.  W.  Withers  to  A.  B. 
Newsom,  a  citizen  of  Tennessee,  and  by  him  assigned  to  the 
jilaintilf.  Pending  the  suit  May  died,  and  Greene  qualified 
and  revived  in  his  name  as  administrator. 

After  some  pleas  which  were  withdrawn,  the  defendant 
filed  the  following : — 

"  And  for  a  further  plea  in  this  behalf,  said  defendant,  by 
leave,  &c.,  says,  onerari  non^  because  he  says  that  heretofore, 


•  Followed.  Van  Buren  v.  Diqges, 
11  How.,  401,  476.  Cited.  Lyon  v. 
liertrnm,  20  Id.,  164. 

Whenever  compensation  or  an 
equivalent  is  claimed  by  a  party  in 
return  for  the  perforinanoe  of  condi- 
tions for  which  such  compensation  or 
equivalent  lias  been  stipulated,  the 
person  so  claiming  is  bound  to  show 
a  fulfllnient  in  good  faith  of  those 
conditions;  and  the  party  against 
whom  the  claim  shall  be  made  shall 
be  permitted  to  repel  it  by  proof  of 
an  entire  failure  to  perform  or  of  an 
imperfect  or  unfaithful  performance ; 
or  by  ])roof  of  injurious  consequences 
resulting  fnmi  cither  of  the  delin- 
quencies ;  and  shall  not  be  driven  ex- 
clusively to  his  cross  action.  Van 
Jhtren  v.  />»V/Vf's,  sufmi. 

Although  it  is  true,  as  a  general 
rule,  that  unliquidated  damages  can- 
not bo  the  subject  of  set-off,  >et  it  is 
000 


well  settled  that  a  total  or  partial 
failure  of  consideration,  acts  of  non- 
feasance or  misfeasance,  immediately 
connected  with  the  cause  of  action, 
or  any  equitable  defence  arising  out 
of  the  same  transaction,  may  be  given 
in  evidence  in  mitigation  of  damages, 
or  recouped;  not  strictly  by  way  of 
defalcation  or  set-off,  but  for  the  pur- 
pose of  defeating  the  plaintiff's  action 
in  whole  or  in  part,  and  to  avoid  cir- 
cuity of  action.  Winder  v.  Caldwell, 
supra. 

*  Cited.  Citi/ of  Afemphis  y.  Brown, 
1  Flipp.,  226 ;  Buchtel  v.  Mason  Lum- 
fjer  Co.,  Id.,  050. 

The  defendant  may  give  in  evi- 
dence, in  mitigation  of  damages  in 
assumpsit  for  goods  sold  and  deliv- 
ered, that  the  goods  were  inferior  in 
quality  to  what  they  were  represented 
to  be  at  the  sale.  Miller  v.  Smith,  1 
Mason,  437. 
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to  wit,  on  the  day  of  ,  in  the  year  1839,  said  de- 

fendant, at  the  instance  and  request  of  one  A.  B.  Newsom, 
the  payee  of  the  sealed  note  or  writing  obligatory  in  the 
plaintiffs  declaration  mentioned,  purchased  of  the  said  New- 
som two  certain  fillies,  that  is  to  say,  one  dark  brown  filly, 
said  to  have  been  foaled  in  the  spring  of  the  year  1886,  and 
one  sorrel  filly,  said  to  have  been  foaled  the  22d  day  of  June, 
in  the  year  1837,  at  and  for  a  large  sum  of  money,  to  wit,  the 
sum  of  four  thousand  dollars,  to  be  paid  by  the  said  defend- 
ant to  the  said  Newsom  ;  for  the  payment  of  which  said  sum, 
in  part,  defendant  gave  to  the  said  Newson  the  said  sealed 
note  or  writing  obligatory,  in  the  said  plaintiffs  declaration 
described,  and  said  defendant  avers  that  said  sealed  note  was 
given  for  and  upon  no  other  consideration  whatsoever.  And 
said  defendant  further  avers,  that  the  said  Newsom  falsely 
and  fraudulently  represented  to  said  defendant,  that  the  said 
fillies  were  raised  by  himself,  and  that  the  said  fillies  were 
sound,  and  that  the  said  fillies  had  *certain  pedigrees,  n^cy*  c 
that  is  to  say, — (the  pedigrees  are  set  forth  in  the  '- 
plea,  but  they  are  here  omitted,) — ^all  which  said  represen- 
tations as  to  the  soundness  of  the  said  fillies,  as  to  the  fact 
that  they  were  raised  by  the  said  Newsom,  and  as  to  their 
pedigrees,  were  false  and  untrue,  and  known  to  be  false 
and  untrue  by  the  said  Newsom,  and  were  so  made,  as  afore- 
said, by  the  said  Newsom  to  deceive  and  defraud  the  said 
defendant. 

"And  said  defendant  further  says,  that  he,  relying  upon 
the  said  false  and  fraudulent  re^jresentations  of  the  said  New- 
som, and  believing  the  same  to  be  true,  made  the  said  pur- 
chase of  the  said  fillies.  And  said  defendant  further  says, 
that  said  fillies  were  purchased  by  him  as  aforesaid  for  their 
blood,  and  for  the  turf,  and  that  otherwise  they  were  wholly 
worthless  to  the  said  defendant.  And  said  defendant  further 
says,  that  the  said  Newsom  was  before,  and  at,  and  hath  been 
ever  since,  and  still  is,  a  citizen  of  the  State  of  Tennessee, 
residing  three  hundred  miles  or  more  from  the  residence  of 
said  defendant,  who  then  resided,  and  still  resides,  in  the 
County  of  Greene,  in  this  State;  and  that  said  Newsom 
brought  the  said  fillies  from  Tennessee  to  the  residence  of 
said  defendant,  in  Greene  County,  and  then  sold  them  to  said 
defendant  as  aforesaid. 

"And  said  defendant  further  saith,  that  he  did  not  dis- 
cover the  extent  of  the  unsoundness  of  the  said  fillies  until  a 
long  time  after  said  purchase,  to  wit,  the  fall  after  the  said 
purchase,  when  they  were  being  ti*ained  for  the  turf,  and  that 
he  did  not  learn  that  the  pedigrees  were  false  until  a  long 
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to  answer  where  he  has  made  fraudulent  representations  con- 
cerning them,  which  amounts  to  a  warranty  in  law.  Seixas 
V.  Wood^  2  Cai.  (N.  Y.),  48.  In  the  English  cases,  where  tlie 
right  to  defend  or  to  recover  back  money  paid  under  contracts 
has  been  denied,  it  is  conceded  that ^ the  vendee  may  sue  on 
the  warranty  or  for  the  deceit.  The  leaduig  case  of  Hunt  v. 
Silk,  5  East,  449. 

In  Alabama  the  rule  has  been  established,  under  their  stat- 
ute, that,  where  ^^  fraud  enters  into  the  transaction,  it  is  com- 
petent for  the  defendant,  on  proof  of  it,  to  show  a  defect  in 
the  consideration  in  diminution  of  damages.*'  And  that, 
^^  wherever  a  defendant  can  maintain  a  cross  action  for  dam- 
ages, on  account  of  a  defect  in  pei*sonal  property  purchased 
by  him,  or  for  a  non-compliance  by  the  plaintiff  with  his  part 
of  the  contract,  the  former  may,  in  defence  to  an  action  upon 
his  note,  made  in  consequence  of  such  purchase  or  contract, 
claim  a  deduction  corresponding  with  the  injury  sustained." 
Peden  v.  Moore,  1  Stew.  &  P.  (Ala.),  71 ;  3  Stew.  (Ala.), 
98. 

In  the  case  of  Peden  v.  Moore,  the  court  below  refused  to 
instruct  the  jury,  that,  if  they  believed  that  the  consideration 
of  the  note  had  failed  to  the  full  amount,  except  what  had 
been  paid,  they  should  give  a  verdict  for  the  defendant ;  and 
♦2181  ^^'®*^  *that,  unless  a  total  failure  of  consideration  was 
J  proved,  they  should  find  for  the  plaintiflf.  The  decision 
was  reversed,  and  the  rule  established,  that  a  partial  failure 
of  consideration  was  admissible  in  defence.  Sec,  also,  Barrett 
V.  Stanton  and  Pollard,  2  Ala.,  181.  The  case  of  Peden  and 
Moore^  it  is  submitted,  must  rule  this. 

The  defendant  Withers,  in  an  action  against  Newsom,  on 
proof  of  the  facts  stated,  would  be  entitled  to  recover  dam- 
ages for  the  fraud  practised.  Such  a  suit  may  be  maintained 
without  any  offer  to  return  the  goods  sold.  Fielder  v.  Star- 
kin,  1  H.  BL,  17 ;  Patteshall  v.  Tranter,  3  Ad.  &  Ell.,  106  ; 
Caswell  v.  Coare,  1  Taunt.,  566 ;  2  Kent,  Com.,  480,  n. 

In  an  action  by  payee  against  the  maker  of  a  note,  it  is  com- 
petent for  the  maker,  in  reduction  of  damages,  to  prove  that 
the  sale  was  effected  by  means  of  false  representations  on  tlic 
part  of  the  payee,  although  the  chattel  has  not  been  returned 
or  tendered  to  him.  Harrington  v.  Stratton,  22  Pick.  (Mass.), 
610 ;  Parish  v.  Stone,  14  Id.,  198 ;  McAllister  v.  Jteab,  4 
Wend.  (N.  Y.),  483 ;  Spalding  v.  Vandercock,  2  Id.,  431 ; 
Burton  v.  Stetoart,  3  Id.,  236 ;  Miller  v.  Smith,  1  Mason,  437. 

It  is  stated  by  Chief  Justice  Mansfield,  in  1  Taunton,  that 
the  rule  which  allows  f  and  or  breach  of  warranty  to  be  given 
in  evidence  in  mitigation  of  damages,  arises  from  the  desire 
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to  avoid  circuity  of  action.  Under  the  statute  of  Alabama, 
and  the  rule  established  in  Peden  v.  Moore^  the  defence  in 
this  case  is  admissible  a  fortiori.  In  Mississi])|)i,  where  there 
is  a  similar  statute,  the  same  rule  prevails.  Harman  v.  San- 
derson,  6  Sm.  &  M.,  41,  42. 

The  modern  English  cases  have  greatly  relaxed  the  ancient 
rule  on  the  subject  of  rescission  of  contracts  for  sales  of  per- 
sonal property.  Poulton  v.  Lattimore^  9  Barn.  &  C,  269 ; 
Steward  v.  Coesvelt^  1  Carr.  &  P.,  23 ;  Percival  v.  Bldke^  2 
Carr.  &  P.,  514 ;  Chit,  on  Cont.,  463,  743,  ed.  1848. 

In  the  case  of  Parish  v.  Stone^  14  Pick.  (Mass.),  198,  and 
Marrington  v.  Stratton^  22  Id.,  516,  and  in  Peden  v.  Moore^ 
the  English  cases  are  reviewed,  and  I  submit  that  it  is  clearly 
shown  that  the  technical  reasons  on  which  the  decisions  were 
founded  cannot  be  justified,  and  do  not  apply,  where  the  au- 
thority to  make  the  defence  is  given,  as  here  by  the  statute. 
If  it  sliall  be  held  that  the  worthlessness  of  the  fillies  sold  to 
the  defendant  does  not  constitute  a  total  failure  of  considera- 
tion, because  they  were,  or  might  have  been,  of  value,  for  the 
plough  or  otherwise,  to  the  vendor,  and  it  shall  also  be  held 
that  the  excuse  offered  by  the  vendee  for  his  failure  to  return 
is  insufficient,  he  is  still  entitled  to  an  abatement.  Beecker 
and  *  Beecker  v.  Vrooman^  13  Johns.  (N.  Y.),  302,  r«oiQ 
303,  and  cases  cited ;  Lewia  v.  Cosgrave^  2  Taunt.,  2,  ^ 
3.  In  this  case  the  court  held,  that,  "  as  it  was  ctearly  a  fraud, 
and  a  man  cannot  recover  the  price  of  goods  sold  under  a 
fraud,  a  new  trial  should  be  granted."  Any  defence  which 
in  England  may  be  made  in  assumpsit  for  the  price  of  the 
goods  sold  may  be  made  in  Alabama,  under  her  statute,  in  a 
suit  on  a  sealed  bill,  for  the  purchase-money. 

The  utmost  effect,  therefore,  which  can  be  given  to  the 
failure  to  offer  to  return  is,  that  the  defendant  cannot  rescind 
the  contract  in  totOy  avoid  the  payment  of  the  note  in  suit, 
and  recover  back  the  money  paid,  if  the  property  be  of  any 
value.  But  he  is  entitled  to  such  abatement  in  mitigation  of 
damages,  if  sued  in  iissumpsit,  or  by  virtue  of  his  special  plea, 
if  sued  in  debt,  as  the  price  exceeded  the  fair  value  of  the 
goods  sold. 

And  this,  conclusion  entirely  conforms  to  the  principle  on 
which  the  duty  to  return  is  founded,  to  put  the  parties,  as 
near  as  may  be,  in  statu  quo.  It  avoids  circuity  of  action, 
and  gives  to  the  plaintiff  a  fair  value  for  his  property,  fraud u 
lently  sold  at  a  price  extravagantly  beyond  it.  The  sum 
already  paid  would,  without  doubt,  have  been  decided  by  the 
jury,  if  submitted  to  them,  to  be  rather  more  than  a  fair 
price  for  the  property  sokl,  on  the  facts  admitted  in  this  case. 
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Mr.  Bayly,,  for  the  defendant  in  error,  contended  that  the 
defendant  ought  to  have  returned  or  offered  to  return  the 
property,  and  that  this  should  have  been  done  immediately 
upon  the  discovery  of  the  fraud.  12  Wheat.,  183 ;  2  Kent, 
(\nn.,  480  ;  1  Campb.,  190  ;  4  Mass.,  402;  15  Id.,  319.  He 
who  would  rescind  a  contract  must  put  the  other  party  in 
as  good  a  situation  as  he  was  before ;  otherwise  he  cannot  do 
it.  Chit,  on  Contr  ,  276  ;  Hunt  v,  Silk^  5  East,  449 ;  Conner 
V.  Henderson,,  16  Mass.,  314. 

Many  other  authorities  might  be  added  to  the  same  effect, 
but,  on  a  subject  on  which  the  cases  are  so  numerous  and  so 
entirely  uniform,  it  will  be  sufficient  to  give  a  reference  to  a 
few  of  them,  without  citing  them  at  large.  See  Pulsifer  v. 
Hotchkiss,  12  Oonn.,  234  ;  Masson  v.  Bovet^  1  Den.  (N.  Y.), 
69 ;  Ooolidge  v  Brigham,  1  Met.  (Mass.),  547  ;  People  v. 
Niagara  C.  P.,  12  Wend.  (N.  Y.),  246  ;  Bamett  v.  Stanton, 
2  Ala.,  181,  195  ;  Minor  v.  Kelly,  5  Mon.  (Ky.),  272. 

Moreover,  this  ought  not  to  have  been  a  plea  in  bar  of  the 
whole  action.  The  question  what  the  fillies  were  worth  was 
one  for  the  jury  to  decide.  In  the  cases  cited  by  the  opposite 
counsel,  the  plea  went  merely  to  the  diminution  of  damages, 
instead  of  being  in  bar  of  the  whole  claim. 

*2201  *^^*  Justice  DANIEL  delivered  the  opinion  of  the 
-'  court.  • 

This  cause,  from  the  District  Court  of  the  United  States 
for  tho  Middle  District  of  Alabama,  is  brought  here  under 
the  act  of  (Congress  of  8th  August,  1846,  ch.  104. 

The  plaintiff  in  error  was  sued  in  the  court  below,  upon  a 
single  bill  for  tlie  sum  of  $3,000,  executed  by  him  on  the 
16th  of  February,  1839,  payable  on  the  1st  of  January  ensu- 
ing, to  A.  B.  Newsom  or  order,  and  which  was  assigned  by 
Newsom  to  May,  the  testator  of  the  defendant. 

What  were  the  grounds  of  defence  first  assumed  by  the 
defendant  does  not  appear,  and  it  is  immaterial  now  to  inquire. 
The  pleas  first  filed  were  by  consent  of  parties  withdrawn,  and 
by  leave  of  court  the  defendant  filed  a  special  plea,  averring 
that  the  note  sued  on  was  given  by  him  for  a  part  of  the  price 
of  two  fillies  purchased  by  him  of  Newsom  for  $4,000 ;  that 
Newsom  falsely  and  fraudulently  represented  to  the  defendant 
that  these  fillies  were  reared  by  himself ;  that  they  were  sound 
and  of  a  high  pedigree  (as  is  set  forth  in  the  plea)  ;  that  the 
defendant,  desiring  to  possess  these  fillies  for  their  blood  and 
for  the  turf,  and  induced  and  deceived  by  tlie  false  representa- 
tions of  Newsom,  paid  him  the  sum  of  $1,000  in  cash,  and 
'  \ecuted  the  note  in  question  for  the  residue  of  the  purchase- 
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money;  that  the  representjitions  of  Newsom  as  to  the  fillies 
having  been  reared  hy  him,  of  their  soundness,  and  of  their 
pedigree,  were  all  untrue,  and  all  known  to  be  untrue  by  New- 
som at  the  time  of  the  sale ;  that  the  defendant  did  not  ascer- 
tain either  the  extent  of  the  unsoundness  of  these  fillies,  or 
the  falsehood  of  the  pretended  pedigree,  until  during  the 
autumn  and  winter  of  the  year  1839  ;  that  the  said  Newsom 
at  the  time  of  the  sale  resided,  and  has  continued  to  reside,  in 
a  different  State,  and  more  than  three  hundred  miles  from 
the  defendant ;  that  from  the  time  of  discovery  by  the  de- 
fendant of  the  unsoundness  of  the  fillies,  and  of  the  falsehoi»d 
of  their  pedigree,  up  to  the  time  of  their  death,  which 
happened  without  any  fault  of  the  defendant  or  his  servants, 
in  the  spring  of  1840,  he,  the  defendant,  was  willing  and 
ready,  and  desirous,  of  returning  the  fillies  to  the  said  New- 
som, but  never  had  an  opportunity  of  so  doing.  The  plea 
concludes  with  stating,  that  the  note  or  writing  obligatory 
was  obtained  from  him  by  Newsom  by  his  false  and  fraud- 
ulent representations,  and  is  therefore  void ;  and  with  a 
prayer  whether  defendant  should  be  charged  with  the  debt. 
To  this  plea  there  was  a  demurrer  by  the  plaintiff  below, 
and  the  judgment  of  the  court  below  sustaining  the  demurrer, 
brought  hither  by  a  writ  of  error,  this  court  is  called  on  to 
examine. 

^Although  the  legal  principles  and  inquiries  in-  r«ooi 
volved  in  this  cause  are  to  a  great  extent  local  in  ^ 
their  character  and  operation,  it  will  be  found  to  embrace 
rules,  both  with  respect  to  pleading  and  to  the  interpretation 
of  contracts,  extending  in  some  respects  beyond  the  influence 
of  merely  local  jurisprudence.  The  contract  in  question 
hjiving  been  made  within  the  State  of  Alabama,  and  designed 
to  be  performed  within  that  State,  the  h'x  loci  contractus  must 
justly  be  understood  as  entering  into  and  controlling  the  effect 
of  its  stipulations,  and  having  been  sued  upon  within  the 
same  St^ite,  the  lex  fori  must,  in  a  degree,  regulate  the  mode 
of  its  enforcement. 

By  a  statute  of  Alabama  (see  Aikin,  Dig.,  p.  283,  §  138), 
it  is  enacted,  '*that,  whensoever  any  suit  is  dej)ending  in  any 
of  the  courts  founded  on  any  writing  under  the  seal  of  the 
person  to  be  charged  therewith,  it  shall  be  lawful  for  the 
defendant  or  defendants  therein,  by  a  special  j)lea,  to  im- 
peach or  go  into  the  consideration  of  such  bond,  in  the  same 
manner  as  if  the  said  writing  had  not  been  sealed.'*  By 
another  statutory  provision  of  the  same  State  it  is  declared 
(see  Aikin,  Dig.,  p.  328,  §  6),  "that  all  bonds,  obligations, 
bills  single,  promissory  notes,  and  other  writings,  for  the  pay- 
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ment  of  money  or  any  other  thing,  may  be  assigned  by  in- 
dorsement, whether  the  same  be  made  payable  to  the  order 
or  assigns  or  the  obligee  or  payee  or  not ;  and  the  assignee 
may  sue  in  his  own  name,  and  maintain  any  action  which  the 
obligee  or  payee  might  have  maintained  thereon  previous  to 
assignment,  and  in  all  actions  to  be  commenced  and  sued 
upon  any  such  assigned  bond,  obligation,  bill  single,  promis- 
sory note,  or  other  writing  aforesaid,  the  defendant  shall  be 
allowed  the  benefit  of  all  payments,  discounts,  and  set-offs, 
made,  had,  or  possessed  against  the  same,  previous  to  notice  of 
the  assignment,  in  the  same  manner  as  if  the  same  had  been 
sued  and  prosecuted  by  the  obligee  or  payee  therein."  By 
the  enactment  herein  first  cited,  it  is  obvious  that  specialties 
are  divested  of  any  force  or  solemnity  at  any  time  ascribed  to 
them  by  reason  of  their  having  a  seal  annexed,  and  are  placed, 
with  respect  to  all  inquiries  which  may  be  instituted  into  the 
validity  of  their  consideration,  precisely  upon  the  footing  of 
parol  agreements.  With  respect  to  the  construction  of  the 
second  provision  (§  6)  of  the  statute  above  cited,  the  ques- 
tion has  been  suggested,  whether  the  right  conferred  by  the 
first  enactment,  to  inquire  into  the  consideration  of  contracts 
in  contests  between  the  original  parties,  is  extended,  bj'  the 
correct  meaning  of  the  statute,  to  the  defence  allowed  to 
obligors  at  the  suit  of  assignees,  or  whether  obligors  in  as- 
signed bonds,  notes,  &c.,  are  not  restricted  in  their  defence 
*2221  ^^  *transactions  posterior  in  date  to  the  writing  itself, 
-*  and  forming  no  necessary  part  of  the  original  consider- 
ation, the  language  of  the  statute,  as  already  quoted,  being 
this: — "shall  be  allowed  the  benefit  of  all  payments,  dis- 
counts, and  set-offs,  made,  had,  or  possessed  against  the  same" 
(i.  «.,  against  the  bonds)  "  previous  to  notice  of  assignment, 
in  the  same  manner  as  if  the  same  had  been  sued  aud  prose- 
cuted by  the  obligee  therein." 

In  construing  these  provisions  of  the  Alabama  statute  as 
being  in  pari  materia^  we  cannot  regard  them  as  changing  the 
rights  of  the  parties  arising  out  of  the  contract  itself,  nor  as 
cr)nferring  new  rights  on  others  not  inherent  in  such  original 
obligations,  but  we  regard  them  rather  as  securing  those  rights, 
except  so  far  as  they  may  have  been  legally  and  justly  trans- 
ferred. There  could  be  no  doubt  of  the  right  to  impeach  the 
consideration,  or  the  right  to  claim  the  benefit  of  payments, 
set-offs,  or  discounts,  on  the  part  of  the  obligor  as  against  his 
obligee.  The  statute  was  not  designed  to  take  from  the 
obligor  any  of  these  rights,  but  merely  to  deny  to  him  the 
claim  to  discharge  his  obligation  by  payments,  &c.,  to  the 
original  obligee,  after  he  knew  the  obligation  to  have  been 
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transferred  to  another.  Neither  did  the  statute  create  in  the 
assignee  any  new  right  varying  the  character  of  the  contract 
itself.  It  conferred  on  him  merely  the  rights  to  take  by 
assignment,  and  to  sue  in  his  own  name, — in  effect,  the 
power  to  acquire  in  the  mode  prescribed  an  equitable  title, 
and  to  prosecute  that  title  in  a  court  of  law.  Contracts  at 
common  law,  to  which  this  simple  power  of  assignment  is 
extended  by  statute,  differ  essentially  from  those  wnich  arise 
out  of  and  are  governed  by  the  law  merchant,  or  from  such 
as  are  placed  on  the  footing  of  the  law  merchant  by  express 
legislative  enactment.  We  conclude,  then,  that,  in  a  case 
like  the  present,  the  obligor  would  have  the  right  to  impeach 
the  consideration  for  which  the  writing  was  given,  or  to  show 
its  discharge  by  payments  or  setoffs  made  or  existing  at  any 
time  before  notice  of  assignment,  or  by  discounts  to  prove 
either  a  total  or  partial  failure  of  the  consideration  for  which 
the  writing  was  executed,  accordingly  as  the  truth  of  the 
case  would  warrant  either  defence.  This  interpretation  of 
the  law  we  consider  as  accordant,  not  only  with  the  language 
and  the  rational  meaning  of  the  statute,  but  as  sustained  by 
the  decisions  of  the  courts  in  the  State  whose  peculiar  policy 
we  are  discussing,  and  by  decisions  in  other  States  upon  stat- 
utes containing  provisions  similar  to  those  in  the  statute  of 
Alabama.  Recurring  to  the  latter  statute  itself,  its  terms 
declare  that  whensoever,  that  is,  in  every  case,  in  which  suits 
shall  be  instituted  founded  on  any  writing  under  seal,  the 
•person  to  be  charged  therewith,  comprehending  every  r^oog 
and  any  person,  whether  he  sustains  a  relation  to  an  ^ 
assignee  or  to  any  other  person,  may  impeach  the  considera- 
tion of  the  bond  or  other  writing  (Aikin,  Dig.,  p.  288,  §  188), 
and  then  proceed  with  respect  to  the  rights  and  powers  of 
the  assignee  to  provide,  that  he  may  sue  in  his  own  name, 
and  may  maintain  any  action  which  the  obligee  or  payee 
might  have  maintained  thereon,  previous  to  assignment 
(Aikin,  Dig.,  p.  328,  §  6)  ;  he  has  the  same  rights  ana  reme- 
dies which  pertained  to  the  obligee  or  payee,  and  none  other. 
And  first,  with  respect  to  the  defence  as  against  the  as- 
signee, founded  on  the  total  failure  of  consideration,  it  has 
been  ruled  under  the  statute  of  Alabama,  in  the  case  of 
Clements  v.  Loggins^  2  Ala.,  614,  that,  when  the  payee  of  a 
note  is  inquired  of  by  one  wishing  to  purchase  it,  whether  he 
has  any  defence  against  it,  and  answers  that  he  has  none,  he 
does  not  thereby  preclude  himself  from  making  any  defence 
against  the  note  growing  out  of  the  original  transaction,  of 
which  he  had  uo  knowledge  at  the  time.  And  it  will  be 
found  that  the  example  put  by  the  court  in  this  case  (see  p. 
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619)  is  one  of  total  failure  of  consideration.  Yet  this  defence 
could  never  be  permitted  if  it  is  to  be  sought  for  within  a 
narrow  interpretation  of  the  words  payments^  set-offs^  and 
discounts^ — such  a  one  as  would  not  embrace  the  true  char- 
acter of  the  transaction.  Again,  in  the  case  of  Wilson  v.  Jor- 
dan^ in  3  Stew.  &  P.  (Ala.),  it  is  said  by  the  court,  on  p.  98, 
— "  The  decisions  of  this  court  have  gone  far  to  abolish  the 
distinction  with  us  between  the  effect  of  a  partial  and  total 
failure  of  consideration  " ;  and  again,  the  court  uses  this  lan- 
guage : — "  Nor  do  we  feel  the  least  dissatisfaction  with  our 
former  decisions,  so  far  as  they  tend  to  place  partial  and  total 
failure  of  consideration  on  the  same  footing,  instead  of  driv- 
ing the  parties  to  circuity  of  action."  The  doctrines  ruled 
by  the  Supreme  Court  of  Alabama  are  closely  coincident 
with  those  of  the  courts  of  other  States,  in  the  construction 
of  statutes  similar  to  that  of  the  former  State.  Thus,  in  the 
case  of  Clements  v.  Loggins^  2  Ala.,  514,  as  late  as  1841,  the 
court,  by  way  of  illustration,  refer  to  the  cases  of  Bucknsr  v. 
Stvhblefield^  1  Wash.  (Va.),  296,  and  of  Hoomes  v.  Smock^  Id., 
390,  decided  by  the  Court  of  Appeals  upon  the  Virginia  stat- 
ute, a  law  more  restrictive  in  its  terms  than  is  the  Alabama 
statute,  as  the  former  speaks  only  of  just  discounts  against 
the  obligee,  being  silent  as  to  payment  and  set-oflf,  (see  3 
Stat,  at  L.,  379;  4  Id.,  275 ;  6  Id.,  87 ;  12  Id.,  358,  and  Acts 
of  1795,  and  of  January,  1820,)  and  both  the  cases  thus  re- 
ferred to  are  instances  of  entire  want  of  consideration,  the 
writings  assigned  having  been  void  db  initio, 
*2241  *'^  seems  proper  in  this  place  to  advert  to  an  opin- 
J  ion  of  the  Supreme  Court  of  Virginia,  in  one  of  the 
earlier  cases  before  them  under  the  statute,  with  respect  to 
any  change  which  that  statute  might  have  been  supposed  to 
produce  in  the  relative  situations  of  parties  to  contracts  made 
assignable  thereby.  In  the  case  of  Norton  v.  Rose^  in  1796, 
reported  in  2  Wash.  (Va.),  the  law  (on  page  248)  is  thus  ex- 
pounded by  Roane,  Justice,  with  the  concurrence  of  the  whole 
court: — "It  was  not  intended  to  abridge  the  rights  of  the 
obligor,  or  to  enlarge  those  of  the  assignee  beyond  that  of 
suing  in  his  own  name  ;  and  since  it  is  clear  that,  prior  to  this 
law,  an  original  equity  attached  to  the  bond  followed  it  into 
the  hands  of  the  assignee,  this  law  does  not  expressly,  nor  by 
implication,  destroy  that  principle."  The  same  doctrine  was 
ruled  in  Pennsylvania,  as  early  as  the  year  1776,  in  the  case 
of  Wheeler  v.  Hughes^  repoi-ted  in  1  DalL,  27.  In  Pennsyl- 
vania, bonds,  bills,  and  promissory  notes  were  by  act  of  As- 
sembly made  Jissignable,  as  promissory  notes  in  England  under 
the  8d  and  4th  of  Anne,  but  as  the  statute  of  Pennsylvania 
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omitted  to  declare  that  those  writings  "  should  be  placed  upon 
the  footing  of  bills  of  exchange,"  it  was  therefore  decided  that 
the  assignee  of  such  writing  stood  in  the  same  place  as  his 
obligee  or  payee,  so  as  to  let  in  every  defalcation  which  the 
obligor  had  against  him  before  notice  of  the  assignment,  and 
that  the  only  intent  of  the  act  of  Assembly  was  to  enable  the 
assignee  to  sue  in  his  own  name,  and  to  prevent  the  obligee 
from  releasing  after  notice  of  assignment.  This  doctrine  has 
been  frequently  reaffirmed  in  the  same  State,  as  will  be  seen 
in  2  Dall.,  45 ;  6  Serg.  &  R.,  175,  and  16  Id.,  20. 

Turning  next  to  a  class  of  cases  founded  on  what  has  been 
denominated  the  partial  failure  of  consideration,  althongh  in- 
volving bad  faith,  breach  of  warranty,  false  and  deceitful  war- 
ranties, false  representations  in  the  procuring  of  contracts, 
such  as  might  in  particular  aspects  extend  to  the  entire  rescis- 
sion of  contracts,  it  will  be  seen  that  the  Supreme  Court  of 
Alabama  have,  in  the  construction  of  their  statute,  ruled  that 
a  defence  founded  on  either  or  on  all  of  the  facts  here  enu- 
merated shall  be  admissible  in  diminution  of  damages.  And 
in  allowing  this  mode  of  defence,  which  seems  to  fall  more 
strictly  within  the  import  of  the  terms  set-offs  and  discountu 
than  objections  aimed  at  the  total  abrogation  of  contracts  can 
do,  the  courts  of  Alabama  have  acted  in  accordance  with  those 
of  other  States  in  construing  statutes  similar  to  their  own, 
consistently,  too,  with  the  principles  of  reason  and  justice 
adopted  by  modern  tribunals  when  acting  apart  from  statu- 
toiy  provisions.  The  case  of  Moorehead  v.  Qayle^  reported 
in  2  Stew.  &  P.  (Ala.),  224,  was  *an  action  by  the  as-  r«2o/r 
signee  against  the  maker  of  a  promissory  note,  given  '- 
for  the  price  of  a  slave  warranted  sound.  The  defence  set  up 
was  the  unsoundness  of  the  slave  at  the  time  of  the  contract, 
as  evinced  by  his  early  death  and  by  other  circumstances. 
The  court  in  this  case  sjiy,  that,  if  it  had  been  necessary  to 
offer  to  return  the  slave  to  permit  this  defence,  yet  by  the 
early  and  sudden  death  of  the  slave  the  vendee  would,  under 
the  circumstances,  have  been  excused  from  making  the  offer ; 
and  in  considering  the  right  of  the  vendee  to  avail  himself  of 
the  defence,  either  of  a  total  or  partial  failure  of  consideration, 
the  court  are  led  to  compare  the  principle  enunciated  in  the 
case  of  Thornton  v.  Wynn^  in  12  Wheat.,  183,  with  the  doc- 
trine as  laid  down  in  the  State  of  Alabama  under  her  laws, 
and  with  respect  to  the  rule  of  Thornton  v.  Wynn  remark  as 
follows : — **  It  was  the  most  rigid  that  has  anywhere  prevailed 
against  relief  by  way  of  defence  to  the  action  at  law.  It  was 
doubtless  a(io])ted  as  a  part  of  the  system  which  has  been  ex- 
ploded in  this  State  and  in  many  States  of  the  Union,  as  well 

238 


226  SUPBEMK  COURT. 

Withers  v.  Greene. 

as  in  several  of  the  English  courts,  that  a  partial  failure  of 
consideration  is  not  a  defence  to  an  action  at  law,  brought 
to  recover  the  price  of  the  article  sold,  but  that  in  such 
cases  the  vendee  must  resort  to  his  cross  action,  which  rem- 
edy, on  account  of  its  dilatory  nature  and  circuitous  form, 
is  by  this  court  and  many  otbei*s  of  high  authority  deemed 
inconsistent  with  justice,  and  the  more  correct  rules  of  mod- 
ern practice." 

The  earlier  case  of  Peden  v.  Moore^  reported  in  1  Stew.  & 
Port.  (Ala.),  71,  furnishes  a  still  more  full  exposition,  by  the 
Supreme  Court  of  Alabama,  of  the  rules  of  decision  deducible 
from  the  law  of  that  State.  The  action  in  Peden  v.  Moore 
was  brought  to  recover  the  amount  of  a  promissory  note. 
The  defence  pleaded  was  failure  of  consideration,  payment, 
and  set-oflF; — whether  total  or  partial  failure  of  consideration 
does  not  appear  in  the  form  of  the  pleading,  and  it  would 
seem  that,  so  far  as  the  form  of  pleading  was  involved,  the 
fact  of  the  failure  being  total  or  partial  was  deemed  immate- 
rial by  the  courts,  and  was  a  question  of  proof,  inasmuch  as 
the  court  below  regarded  as  allowable,  and  even  as  indispen- 
sable, proof  of  total  failure,  whilst  the  Supreme  Court  decided 
that  proof  of  partial  failure  was  admissible,  and  that  the  ex- 
clusion of  such  proof  in  that  case  was  error  in  the  inferior 
court.  The  defendant  below  moved  the  court  to  instruct  the 
jury,  that,  if  they  believed  the  consideration  had  failed,  ex- 
cept to  the  amount  which  had  been  paid,  they  should  find 
a  verdict  for  the  defendant.  This  the  court  refused,  but  in- 
structed the  jury,  that,  unless  a  total  failure  of  consideration 
*2261  ^^^  proved,  they  should  find  a  verdict  for  *the  plaintiff. 
J  In  reviewing  the  opinion  of  the  court  below,  the  Su- 
preme Court  of  Alabama  say, — "  It  is  our  policy  to  avoid  cir- 
cuity of  action,  that  litigation  may  be  stopped  in  the  germ, 
before  it  is  {)ermitted  to  put  forth  its  branches.  This  idea 
is  most  strikingly  illustrated  by  our  statutes  providing  for 
arbitration  and  setoff,  as  well  as  by  the  decisions  of  our 
courts.  Now,  to  permit  a  defendant  to  allege  in  diminution 
of  a  sum  sought  to  be  recovered  by  breach  of  his  contract, 
that  the  consideration  which  induced  the  contract  on  his  part 
has  partially  failed,  would  have  the  effect  of  making  one  ac- 
tion subserve  the  purpose  of  two,  and  upon  the  score  of  con- 
venience it  must  be  unimportant  to  the  plaintiff  whether  his 
recovery  is  diminished,  or  whether,  after  having  recovered 
the  entire  sum,  he  is  compelled  to  refund  a  portion  of  it ;  or, 
if  important,  the  importance  would  consist  in  ending  litiga- 
tion, and  avoiding  the  costs  of  the  defendant's  action.  And 
surely  it  would  be  more  compatible  with  justice,  to  t>ermit 
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a  party  to  retain  that  which  ex  equo  et  bono  cannot  be  de- 
manded of  him,  and  which  by  law  he  may  recover  back ;  and 
more  especially,  when  none  of  the  great  principles  of  right  or 
the  landmarks  of  property  would  be  disturbed.  Perhaps  it 
may  be  said,  that  the  inquiry'  is  too  complex  for  the  determi- 
nation of  an  ordinary  jury.  Not  so.  There  would  be  no  more 
difficulty  in  ascertaining  the  sum  to  be  deducted  from  the 
defendant's  indebtedness,  than  in  admeasuring  the  quantum 
of  the  damages  sustained  in  an  action  for  a  false  warranty,  or 
for  a  deceit.  In  either  case,  the  jury  will  naturally  inquire 
the  sum  which  was  agreed  to  be  j)aid,  and  to  what  extent  the 
consideratifsn  is  deficient ;  so  that  the  obstacles  to  the  achieve- 
ment of  justice  will  not  be  greater  in  the  one  instance  than 
in  the  other.  We  are  entirely  aware  of  the  decisions  which 
inhibit  the  defence  even  of  a  total  failure  where  there  is  a  war- 
ranty on  which  the  defendant  may  have  his  remedy.  These 
decisions  doubtless  proceed  upon  the  principle,  that  the  war- 
runty  is  a  subsisting  contract,  and  the  damages  sustained  by 
its  breach  unliquidated.  We  consider  them,  however,  so  far 
shaken,  if  not  overruled,  as  to  leave  the  question  open  for  ex- 
amination. Upon  authority,  both  in  point  of  respectability 
and  numbers,  it  is  clearly  provable  that,  where  fraud  enters 
into  the  transaction,  it  is  competent  for  the  defendant,  upon 
j)roof  of  it,  to  show  a  defect  in  the  consideration  in.  diminu- 
tion of  damages.  This  qualified  admission  of  the  defence 
originated  from  the  rule,  that  fraud  avoids  the  contract  ab 
initio.  In  point  of  justice,  we  can  discover  no  suilicient  rea- 
son for  pei-mitting  the  defence  to  be  set  up  where  there  is  a 
fraud  in  the  transaction,  and  in  denying  it  when  there  is  a 
false  warranty  *  unaccompanied  by  fraud.  In  either  r«227 
case,  it  is  the  duty  of  the  jury  to  graduate  the  plain-  *■ 
tiffs  recovery  by  the  injury  which  the  defendant  has  sus- 
tained ;  for  the  old  common-law  notion,  that  fraud  so  vitiated 
every  contract  which  partook  of  it  as  not  to  allow  of  a  recov- 
ery, though  it  but  partially  impaired  the  benefit  which  the 
defendant  expected  to  derive,  has  been  exploded  ;  more  recent 
authority  only  allowing  it  to  go  in  reduction  of  damages.  The 
cases  of  Poulton  v.  Lattimore^  9  Barn.  &  C,  269,  of  Oermame 
V.  Burton^  4  Stark.,  32,  and  Miller  v.  Smithy  1  Mason,  437,  are 
cases  in  which  the  defendant  had  the  plaintiffs  warranty,  yet 
this  circumstance  is  not  considered  by  the  courts  which  de- 
cided them  as  interposing  an  obstacle  to  the  defence ! "  Tlie 
court,  in  conclusion,  with  respect  to  this  defence,  remark, — 
"  Believing,  therefore,  that  the  greater  benefit  would  result 
from  its  toleration,  we  are  of  opinion,  that  wherever  a  de- 
fendant can  nuiintAin  a  cross  action  for  damages  on  account 
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of  a  defect  in  personal  property  purchased  by  him,  or  of  a  non- 
compliance by  the  plaintiff  with  his  part  of  the  contract,  he 
may,  in  defence  to  an  action  upon  his  note  made  in  conse- 
quence of  such  purchase  or  contract,  claim  a  deduction  cor- 
responding with  the  injury  he  has  sustained." 

These  copious  extracts  from  the  opinions  of  the  Supreme 
Court  of  Alabama  are  thought  to  be  warranted,  not  only  on 
account  of  the  intrinsic  force  of  the  reasoning  they  contain, 
but  still  more  so,  perha])s,  from  the  fact  that  tliey  present  the 
best  and  most  authoritative  interpretation  of  the  statutes  they 
are  meant  to  expound,  as  well  as  of  the  policy  in  which  those 
statutes  have  had  their  origin.  But  beyond  the  influence  anil 
effect  of  these  decisions  as  expositions  of  local  law,  they  may 
be  regarded  as  coincident  with  the  doctrines  promulged  by 
the  highest  tribunals  of  a  portion  at  least  of  the  States  of  the 
Union,  and  as  not  conflicting,  in  principle  at  least,  with  some 
of  the  later  opinions  of  the  English  bench.  By  the  earlier 
English  decisions  the  following  principles  appear  to  have 
been  inflexibly  ruled,  viz. : — That  whenever  a  contract  was 
tainted  by  fraud,  it  never  could,  if  this  were  shown,  be  made 
the  foundation  of  a  recovery  to  any  extent,  but  must  be  set 
aside  in  toto.  That  in  all  instances  wherein  a  party  was  in- 
jured either  by  a  partial  failure  of  consideration  for  the 
contract,  or  by  the  non-fulfilment  of  the  contract,  or  of  a 
warranty,  the  person  so  injured  could  not  defend  himself,  in 
an  action  on  the  contract,  by  proving  these  facts,  but  could 
find  redress  only  in  a  cross  action  against  the  plaintiff.  These 
rules  of  the  common-law  courts  appear  to  have  yielded  mate- 
rially to  the  influence  of  common  sense  and  common  con- 
*2281  '^®'^^®'^^®'  "^^  example  of  this  may  be  *perceived  in 
J  the  permission  given  in  cases  where  a  recovery  is 
sought  upon  the  principle  of  quantum  meruit^  to  set  up  as  a 
defence  that  the  plaintiff  has  unfairly,  or  injuriously,  or  im- 
perfectly fulfilled  his  obligations  towards  the  defendant,  and 
that  he  should  in  such  cases  recover  so  far  only  as  he  could 
I)rove  a  meritorious  performance  ;  admitting,  in  these  instances 
at  least,  the  defence  founded  on  discount  or  on  a  partial  fail- 
ure of  consideration,  or  a  dishonest  performance.  See  the 
cases  of  Bant  en  v.  Butter^  7  East,  479 ;  of  Famsworth  v.  6r<ir- 
rard^  1  Campb.,  38 ;  of  Denew  v.  Daverell^  3  Id.,  451 ;  of 
Poulton  V.  Lattimore^  9  Barn.  &  C,  269.  In  the  case  of 
King  V.  Boston^  7  East,  481,  on  a  note,  the  plaintiff  had  sold 
a  horse  to  the  defendant,  warranted  sound,  for  twelve  guineas, 
of  which  the  defendant  had  paid  three.  In  fact,  the  horse 
was  not  sound,  and,  the  defendant  refusing  to  pay  more,  this 
action  was  brought  for  the  value  of  the  horse  to  recover  the 
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difference.  It  was  proved  that  the  horse  at  the  time  of  the 
sale  was  not  worth  more  than  £1  11».  6 J.,  and  that  the  de- 
fendant had  sold  him  for  £1  10s.  Lord  Kenyon  held  that 
the  plaintiff  could  only  recover  the  value,  and  more  having 
been  paid  him  by  the  defendant,  he  non-suited  the  plaintiff. 
Caswell  V.  Coarcy  1  Taunt.,  666,  was  an  action  upon  a  war- 
ranty of  a  horee.  It  was  ruled  in  this  case,  that,  if  the  horse 
is  not  returned,  the  measure  of  damage  is  the  difference  be- 
tween his  true  value  and  the  price  given,  which  may  be  shown. 
Indeed,  the  ground  on  which  the  English  judges  have  restricted 
this  species  of  defence  to  cases  of  quantum  meruit  implies  the 
admission,  that  there  is  nothing  in  the  character  of  the  de- 
fence itself,  with  respect  to  express  undertakings,  that  is  in- 
consistent with  justice  or  with  the  true  obligations  and  duties 
of  the  contracting  parties.  The  objection  is  this, — ^that  if  in 
suits  on  contracts  for  specific  undertakings,  and  for  stipulated 
compensation,  the  defendant  could,  under  the  general  issue, 
be  let  in  to  show  either  failure  of  consideration  or  non-per- 
formance, the  plea  not  disclosing  either  ground,  would  effect 
a  surprise  upon  the  plaintiff;  but  that  where,  as  on  a  quarUum 
meruit^  the  plaintiff*  was  to  show  a  meritorious  cause  of  re- 
covery, he  must  come  prepared  to  encounter  any  and  all 
objections  in  conflict  with  the  position  he  assumes  and  must 
maintain.  With  all  the  respect  due  to  the  learned  men  by 
whom  this  distinction  is  made,  it  may  be  permitted  to  doubt 
whether  it  is  not  perhaps  more  apparent  and  technical  than 
real ;  for  it  may  be  asked,  whether,  in  cases  of  contract  for 
specific  performances  and  for  stipulated  equivalents,  the  plain- 
tiff is  not  equally  bound  to  prove  an  honest  performance, — 
such  a  one  Jis  comes  up  to  the  equivalent  promised  by  the 
*defendant  ?  Indeed,  it  would  seem,  so  far  as  danger  r*ooQ 
of  surprise  is  to  be  apprehended,  that  where  the  rights  *■ 
and  duties  of  parties  were  set  forth  in  the  contract,  and  in 
the  pleadings  founded  upon  the  contract,  there  would  be  less 
danger  of  surprise  than  there  possibly  could  be  in  instances 
where  the  forms  of  proceeding  indicated  neither,  but  where 
every  thing  was  left  open  to  contest  at  the  trial. 

The  remarks  of  some  of  the  English  judges  appear  to  be 
peculiarly  applicable  to  this  view  of  the  subject.  Lawrence, 
J.,  in  Basten  v.  Butter ^  7  East,  484,  speaking  of  the  distinc- 
tion attempted  between  a  quantum  meruit  and  other  forms  of 
action,  says, — "  The  rule  laid  down  by  Mr.  Justice  Buller 
may  be  a  good  one,  if  the  ])laintiff  has  had  no  notice  of  the 
kind  of  defence  intended  to  be  set  up  against  his  demand. 
But  even  there,  if  the  ])laintiff  have  previous  notice  that  the 
defendant  means  to  dispute   the  gcxxhjess  or   value  of  the 
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work  done,  I  think  the  defendant  ought  to  be  let  in  to  his  de- 
fence. For,  after  all,  considering  the  matter  fairly,  if  the 
work  stipulated  for  at  a  certain  price  were  not  properly  exe- 
cuted, the  plaintiff  would  not  have  done  that  which  he  would 
have  engaged  to  do ;  the  doing  of  which  would  be  the  con- 
sideration for  the  defendant's  promise  to  pay,  and  the  foun- 
dation on  which  his  claim  to  the  price  stipulated  for  would 
rest ;  and  therefore,  especially  if  he  should  have  notice  that 
the  defendant  resists  payment  on  that  ground,  he  ought  to 
come  prepared  with  proof  that  the  work  was  properly  done." 
And  Le  Blanc,  Justice,  remarked, — "  I  think  that  in  either 
case  the  plaintiff  must  be  prepared  to  show  that  his  work 
was  properly  done,  if  that  be  disputed,  in  order  to  prove  that 
he  is  entitled  to  his  reward;  otherwise,  he  has  not  performed 
that  which  he  undertook  to  do,  and  the  consideration  fails. 
And  I  think  it  is  competent  to  the  defendant  to  enter  into 
such  a  defence,  as  well  where  the  agreement  is  to  do  the  work 
for  such  a  sum,  as  where  it  is  general  to  do  such  work.  If  a 
man  contracted  with  another  to  build  him  a  house  for  a  cer- 
tain sum,  it  surely  would  not  be  sufficient  for  the  plaintiff  to 
show  that  he  had  put  together  such  a  quantity  of  brick  and 
timber  in  the  shape  of  a  house,  if  it  could  be  shown  that  it 
fell  down  the  next  day ;  but  that  he  had  done  the  stipulated 
work  according  to  his  contract.  And  it  is  open  to  the  de- 
fendant to  prove  that  it  was  executed  in  such  a  manner  as 
to  be  of  no  value  at  all  to  him,  or  not  to  be  of  the  value 
claimed." 

It  would  seem,  then,  to  be  fairly  deducible  from  the  rea- 
soning of  the  English  judges,  from  the  case  of  Basten  v. 
Butter^  in  7  East,  decided  in  1806,  to  that  of  Poulton  v.  Lat- 
timore^  9  Barn.  &  C,  ruled  in  1829,  that  this  defence  would 
*2301  ^^  those  *judges  themselves  be  deemed  permissible, 
J  whenever  it  could  be  alleged  without  danger  of  sur- 
prise, and  consistently  with  safety  to  the  real  rights  of  the 
parties ;  ami  it  appears  to  be  a  deduction  equally  regular, 
that,  where  notice  of  the  defence  was  given,  either  by  plead- 
ing or  by  any  other  effectual  proceeding,  neither  surprise  nor 
any  other  invjision  of  the  rights  of  the  parties  could  occur, 
or  be  reasonably  apprehended.  But  however  the  rule  laid 
down  by  the  courts  in  England  should  be  understood,  it 
has  repeatedly  been  decided  by  learned  and  able  judges  in 
our  own  country,  when  acting,  too,  not  in  virtue  of  a  statu- 
tory license  or  provision,  but  upon  the  principles  of  justice 
and  convenience,  and  with  the  view  of  preventing  litigation 
and  expense,  that  wliere  fraud  has  occurred  in  obtaining  or 
in  the  performance  of  contracts,  or  where  there  has  been  a 
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failure  of  consideration,  total  or  partial,  or  a  breach  of  war- 
ranty, fraudulent  or  otherwise,  all  or  any  of  these  facts  may 
be  relied  on  in  defence  by  a  party,  when  sued  upon  such  con- 
tracts ;  and  that  he  shall  not  be  driven  to  assert  them  either 
for  protection,  or  as  a  ground  for  compensation  in  a  cross  ac- 
tion. Thus,  in  the  case  of  Runyan  v.  Nichols^  11  Johns.  (N. 
Y.),  547,  the  Supreme  Court  of  New  York  decide,  that,  in 
an  aqtion  upon  an  attorney's  bill,  the  defendant  might  give 
evidence  of  neglect  of  duty  on  the  part  of  the  plaintiff,  if 
this  defence  was  set  up  by  plea,  or  after  a  notice  to  the  same 
effect  given  to  the  plaintiff  before  the  trial.  In  Beeeker  v. 
Vro(yman^  13  Johns.  (N.  Y.),  302,  it  was  decided  by  the  same 
court,  that,  in  an  action  for  the  price  of  a  chattel,  the  defend- 
ant may  prove  a  deceit  in  the  sale,  and  that  the  chattel  was 
of  no  value,  and  thus  defeat  the  plaintiff's  action :  or,  if  the 
defect  produce  merely  a  partial  diminution  of  the  value,  he 
may  show  that  in  niitigation  of  damages.  In  the  case  of  Sill 
V.  Rood^  15  Johns.  (N.  Y.),  230,  which  was  an  action  on  a 
promissory  note  given  for  the  price  of  a  chattel,  the  defend- 
ant was  allowed,  under  the  general  issue,  to  show  deceit  in 
the  sale.  And  it  was  holden  further,  that  a  promissory  note 
given  for  the  price  of  a  chattel  represented  to  be  valuable, 
when  in  truth  it  was  of  no  value,  is  without  consideration 
and  void.  In  the  case  of  QratU  v.  Button^  14  Johns.  (N.  Y.), 
377,  the  suit  was  for  the  price  of  work  and  labor,  and  it  was 
rilled  that  the  defendant,  in  order  to  reduce  the  amount  of 
the  plaintiff's  claim,  might  show  that  the  work  was  not  done 
faithfully  and  in  a  workmanlike  manner.  This,  too,  was  the 
case  of  a  contract  for  an  agreed  price.  In  Spalding  v.  Van- 
dercook^  2  Wend.  (N.  Y.),  432,  Chief  Justice  Savage,  in  de- 
livering the  opinion  of  the  court,  says, — "  In  Beeeker  v.  Vroo- 
man^  13  Johns.  (N.  Y.),  302,  it  is  settled  that  deceit  in  a 
sale  of  a  chattel  may  be  shown  in  bar  or  in  mitigation.  The 
doctrine  *of  the  cases  just  cited,  deduced  from  princi-  r«2Sl 
pies  of  justice  and  from  the  beneficial  purpose  of  pre-  ^ 
venting  circuity  of  action,  would  seem  to  apply  with  decisive 
influence  to  subjects  falling  within  the  range  of  a  polity,  by 
which  those  doctrines  were  peculiarly  and  authoritatively 
commended.  We  cannot  doubt,  therefore,  after  a  full  exam- 
ination of  the  questions  on  this  record,  that,  under  the  pro- 
visions of  the  statute  of  Alabama  pleaded  in  this  case,  the 
plaintiff  in  error  had  the  right  to  rely  in  his  defence,  either 
upon  a  fraud  practised  on  him  in  the  formation  of  his  con- 
tract, or  on  a  false  or  fraudulent  warranty,  or  on  a  total  or 
partial  failure  of  the  consideration  on  which  the  contract 
was  entered  into  by  him,  or  on  any  payments,  discounts,  or 
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set-offs,  in  the  language  of  the  statute,  "  made,  had,  or  pos- 
sessed by  him,"  provided  that  the  three  hist  grounds  of  de- 
fence shall  have  come  into  existence,  and  been  justly  belong- 
ing to  the  plaintiff  in  error,  before  he  had  notice  of  the 
assignment  of  his  obligation. 

A  doubt  has  been  suggested  as  to  the  power  of  the  plaintiff 
in  error  to  defend  himself,  by  reason  either  of  fraud  or  of  fail- 
ure of  consideration f — a  doubt  arising,  not  from  any  want  of 
verity  of  the  facts  in  either  of  those  averments,  but  from  the 
form  of  the  pleadings  in  the  cause.  Thus  it  is  said,  that,  if 
he  designed  to  avoid  the  contract  for  fraud,  he  should  have 
averred  his  disclaimer  immediately  on  a  discovery  of  the  fraud, 
and  his  proffer  to  restore  the  property  to  the  defendant  in 
error,  which  it  is  thought  the  plea  has  not  done.  Secondly, 
it  has  been  supposed  that,  if  a  diminution  of  the  price  alone 
was  intended,  the  plea  should  not  have  concluded  with  aver- 
ring that  the  writing  was  procured  by  false  and  fraudulent 
representations,  and  was  therefore  void ;  or  with  a  general 
prayer  for  judgment  whether  the  defendant  below  should  be 
charged,  &c.  With  respect  to  pleas  in  bar,  it  may  be  pre- 
mised, that  they  are  never  construed  with  the  severity  which 
is  applied  in  testing  pleas  that  are  merely  dilatory.  If,  by 
rational  intendment,  they  meet  the  cause  of  action,  or,  in  the 
quaint  phrase  of  the  old  writers,  they  are  certain  to  a  general 
intent,  they  are  deemed  suflBcient.  If  their  structure  merely, 
and  not  their  substance,  is  to  be  assailed,  this  must  be  done 
by  a  special  demurrer ;  a  proceeding  by  no  means  favored,  as 
it  has  rarely  any  real  relation  to  the  merits  of  the  contro- 
versy. The  averments  in  this  plea  with  respect  to  the  readi- 
ness to  return  the  property  are  these  : — Fii-st,  that  the  defen- 
dant below  resided  at  a  greater  dist4ince  than  three  hundred 
miles  from  the  plaintiff,  and  in  a  different  State.  Secondly, 
that,  from  the  time  at  which  the  defendant  below  discovered 
*2321  ^^®  unsoundness  of  the  fillies,  and  the  falsehood  of 
J  *their  pedigree,  he  was  ready  and  willing,  and  desir- 
ous, to  return  them,  and  would  have  returned  them  to  the 
plaintiff,  if  he  had  had  an  opportunity  of  so  doing,  which  he 
had  not.  The  law  requires  of  no  man  that  which  is  unreas- 
onable or  impracticable.  Lex  neminem  cogit  ad  vana  seu  im- 
j)0S9ihilia.  In  this  case,  the  defendant  below  avers  his  want 
of  power  to  rid  himself  of  that  which  he  also  avers  had  been 
fraudulently  imposed  upon  him,  and  the  plaintiff  by  his  de- 
murrer admits  the  fact,  and  the  character  of  the  fact,  as  set 
out  in  the  plea.  But  it  has  been  said,  that  the  defendant  be- 
low might  have  tendered  a  return  of  the  property  bj'  notice 
through  the  post-otGce,  and  was  therefore  bound  to  do  so. 
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It  may  be  inquired,  whether  this  position  does  not  involve  a 
petitio  principii.  Does  not  the  averment  of  absolute  destitu- 
tion of  the  power  to  return  the  property  imply  the  absence 
of  all  the  means  leading  to  that  measure,  and  carry  with  it 
the  necessary  inference  of  ignorance  of  the  locality  of  the 
plaintiff,  or  of  his  post-office  ?  A  letter  directed  to  the  State 
of  Tennessee,  generally,  or  to  some  place  more  than  three 
hundred  miles  trom  the  defendant  below,  and  in  a  different 
State,  might,  and  probably  would,  have  been  as  unavailable 
for  any  practical  purpose  as  a  letter  addressed  to  the  State  of 
New  Hampshire.  The  plaintiff  in  error  has  averred  his  in- 
ability to  return  the  property,  and  the  defendant  in  error  ad- 
mits the  truth  of  the  averment.  But  the  objection  to  this 
issue  in  law  is  properly  applicable  only  to  that  aspect  of  the 
case  which  places  the  rights  of  the  plaintiff  below  exclusively 
on  the  ground  of  a  total  rescission  of  the  contract.  If  the 
purchaser  chose  to  retain  the  property,  and  either  to  sue  upon 
the  warranty  of  pedigree  and  soundness,  or  to  defend  himself 
upon  the  ground  of  difference  between  the  true  and  the  pre- 
tended value  of  the  property,  he  was  bound  neither  to  give 
immediate  notice,  nor  to  tender  a  return  of  the  property ;  he 
would  be  permitted  to  discount  the  difference  between  the 
real  and  the  simulated  value.  But  here  the  difficulty  Jilready 
mentioned  is  suggested,  namely,  that  this  defence  is  inconsis- 
tent with  the  conclusion  of  the  plea,  which  says,  "  and  said 
defendant  saitli,  that  the  said  sealed  note  or  writing  obliga- 
tory was  obtained  from  him  by  the  said  Newsom,  by  false  and 
fraudulent  representations  as  aforesaid,  and  is  therefore  fraud- 
ulent and  void  in  law,  wherefore  said  defendant  prays  judg- 
ment whether  he  ought  to  be  charged  with  said  debt,"  &c. 
This  conclusion  is  said  to  call  for  an  entire  rescission  of  the 
contract,  as  founded  in  fraud,  and  cannot  be  reconciled  with 
the  facts  previously  stated  as  constituting  a  cause  for  partial 
relief. 

We  have  already  said,  that  pleas  in  bar  are  to  receive,  if 
not  *a  liberal,  certainly  not  a  narrow  and  merely  tech-  r  «2qq 
nical  construction ;  and  we  will  further  observe,  that,  '- 
if  the  difficulty  suggested  be  sound,  there  never  could  be  a 
defence  in  mitigation  of  damages,  where  there  should  be  al- 
leged fraud  in  the  inception  of  the  contract,  or  where  there 
should  be  a  false  or  deceitful  warranty,  however  willing  the 
defendant  might  be  to  accept  the  difference  between  the  real 
and  the  pretended  value,  and  however  circumstances  might 
place  it  beyond  his  power  to  return  the  property.  The  in- 
jured party  would  in  all  cases  be  driven  to  repudiate  the 
whole  contract,  or  to  go  without  compensation.     This  course, 
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however,  we  have  seen,  is  in  contravention  of  the  current  of 
decisions  which  admit  of  the  defence  in  mitigation  of  dam- 
ages. But  pleas  in  bar  are  always  construed  according  to 
their  entire  subject  matter,  and  will  be  sustained  accordingly, 
as  taken  altogether,  and  will  not  be  determined  by  a  disjoin- 
ing of  their  members,  or  by  laying  stress  on  what  may  be 
immaterial.  It  seems,  moreover,  that  the  prayer  for  judg- 
ment, or  conclusion  of  such  pleas,  is  not  considered  as  essen- 
tial to  their  validity.  Thus  it  is  stated  by  Chitty,  Vol.  I.,  p. 
658,  speaking  of  pleas  in  bar,  "  that  this  prayer,  before  the 
recent  rule,"  (alluding  to  the  rules  of  pleading  adopted  in 
England  in  the  4th  of  William  IV.,)  "  ought  properly  to  have 
corresponded  with,  and  been  founded  upon,  the  commence- 
ment of  the  plea,  and  the  effect  of  the  matter  contained  in 
the  body  of  it " ;  but,  continues  this  author,  "  as  the  court 
would  ex  officio  give  judgment  in  favor  of  the  defendant  accor- 
ding to  the  substiuice  of  the  plea,  without  reference  to  the 
conclusion,  an  error  with  regard  to  the  prayer  of  judgment  in 
the  concluding  part  of  the  plea  was  not  material,  except  in 
the  case  of  a  plea  in  abatement.  In  the  case  of  The  King  v. 
Shakespeare^  10  Efist,  87,  upon  a  demurrer  to  a  plea  in  abate- 
ment. Lord  Ellenborough  said,--  "Praying  judgment  of  the 
indictment  means  no  more  than  praying  judgment  on  the 
indictment :  and  if  this  were  the  case  of  a  plea  in  bar,  the 
court  would  give  that  judgment  which,  upon  the  whole 
record,  appeared  to  be  the  proper  judgment,  though  not 
prayed  for  by  the  party.  But  in  abatement  the  court  will 
give  no  other  than  the  proper  judgment  prayed  for  by  the 
party,  and  without  the  defendant  prays  a  particular  and 
proper  judgment  in  abatement,  the  court  are  not  bound  to 
give  the  proper  judgment  upon  the  whole  record,  as  they 
would  be  in  the  case  of  pleas  in  bar."  In  Attwood  v.  Davis^  1 
Barn.  &  Aid.,  173,  it  is  said  by  Bayley,  Justice,  that  "there  is  a 
distinction  between  a  plea  in  bar  and  a  plea  in  abatement ;  in 
the  former,  the  party  may  have  a  right  judgment  upon  a 
wrong  prayer,  but  not  in  the  latter."  In  the  case  of  Rowles 
*2341  ^'  Lu^^V'i  *4  Bingh.,  428,  upon  a  writ  of  entry,  it  was 
^  ruled,  that  the  prayer  for  judgment  for  the  messuages 
and  land  in  the  count  did  not  vitiate  the  plea,  notwithstanding 
the  commencement  of  the  plea  applied  only  to  the  messuages 
cind  parcel  of  the  land.  And  in  this  last  case,  The  Kingy. 
Shakespeare  and  Attwood  v.  Davis  are  cited  as  authority. 

But  again,  (and  this  a[)|)ears  to  give  a  conclusive  answer 
to  any  objection  to  the  admission  here  of  proofs  in  diminu- 
tion of  damjiges,)  if  we  must  treat  this  csise  according  to  the 
strictest  rules  of  pleading,  it  might  be  said  that  the  plea  aver- 
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ring  the  note  to  have  been  obtiiined  by  fraud,  which  is  ad- 
mitted by  the  demurrer,  would  be  sufficient  to  entitle  the 
defendant  below  to  a  judgment  on  a  declaration  counting 
merely  on  the  note,  without  regard  to  the  question  of  total  or 
partial  rescission  of  the  original  contract.  And  then,  if  the 
plaintiff  comld  be^ntitled  to  recover  at  all,  it  must  be  on  a 
count  on  the  original  contract,  or  on  a  quantum  valebat  for 
the  thing  sold.  And  this  would  open  the  entire  range  of 
inquiry  as  to  the  character  of  the  contract,  and  as  to  what  in 
truth  constituted  the  quantum  valebat  on  which,  if  on  any 
thing,  the  plaintiff  could  found  himself. 

Upon  this  branch  of  the  case,  we  think  the  matter  averred 
in  the  special  plea  of  the  defendant  below  was  legitimately 
pleaded  under  the  statute,  and  with  sufficient  certainty  and 
perthience  to  authorize  a  defence  on  the  grounds  of  a  false 
and  deceitful  warranty,  or  of  a  partial  failure  of  considera- 
tion, and  that  he  should  have  been  let  in  to  sustain,  if  he 
could,  such  a  defence  before  the  jury.  We  therefore  consider 
the  judgment  of  the  District  Court  to  be  erroneous,  and  do 
adjudge  that  the  same  be  reversed,  and  that  this  cause  be 
remanded  to  that  court,  with  instructions  to  cause  an  issue 
to  be  made  u})  on  the  special  plea  filed  by  the  defendant 
below,  under  the  statute  of  Alabama,  and  a  venire  faeias  to 
be  awarded  to  try  that  issue. 

*Mr.  Justice  NELSON  dissented.  r*B81 

I  am  obliged  to  dissent  from  the  judgment  of  the  ^ 
court  in  this  case.     1  agree  to  the  principles  of  law,  gener- 
ally, as   exp(mnded    in    the  o])inion    delivered;   but  cannot 
agree  to  the  application  that  has  been  given  to  them  in  de- 
ciding the  case. 

The  defence  turns  upon  the  effect  of  the  pleas,  as  there  is 
a  demurrer  to  each  of  them. 

The  first  sets  up  fraud  in  the  sale  of  the  fillies  in  two  par- 
ticulars ;  namely,  first,  in  representing  that  they  were  raised 
by  the  vendor  and  were  sound,  when,  in  fact,  they  were  not 
raised  by  him,  and  were  knowingly  unsound.  Second,  that 
they  were  of  a  particular  pedigree,  which  is  set  forth,  when 
in  fact  they  were  not,  and  that  well  known  to  the  vendor. 
Tlie  plea  further  avers,  that  the  fillies  were  purchased  upon 
the  faith  of  these  representations,  and  then  concludes  that 
the  sealed  note  given  for  the  purchase-money,  was  obtained 
by  fraud,  and  is  void  in  law. 

The  second  plea  is  like  the  first,  with  the  addition  of  an 
attempt  to  acc^uuit  for  the  omission  to  return,  or  to  offer  to 
return,  the  fillies  on  the  discovery  of  the  fraud.     To  this  end 
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it  is  averred,  that  the  vendee  resided  some  three  hundred 
miles  distant;  that  the  defendant  did  not  discover  the  extent 
of  the  unsoundness  until  the  fall  after  the  purchase  (which 
was  made- in  February,  1839,  and  that  he  did  not  learn  their 
pedigrees  till  the  fall  of  1839,  or  winter  of  1839-40;  that 

*f'(*21  ^^^"^  ^^®  ^"^^®  *^^  ^^®  discovery  of  the  fraud  he  was 
J  ready  and  willing,  and  desirous,  to  return  the  fillies,  if 
he  had  had  an  opportunity,  which  he  had  not;  and  that  from 
the  discovery  of  the  fraud  down  to  their  death,  which  hap- 
pened in  the  winter  and  spring  of  1840,  he  was  ready  and 
willing  to  return  them. 

Now,  there  were  two  lines  of  defence  to  this  action  for  the 
purchase-money,  either  of  which  it  was  competent  for  the  de- 
fendant to  avail  himself  of  by  proper  pleadings,  as  has  been 
fully  shown  in  the  opinion  of  my  brother  Daniel,  and  need 
not  be  repeated  ;  namel3%  fii*st,  a  rescindment  of  the  contract 
of  sale,  and,  second,  a  failure  of  consideration  in  whole  or  in 
part.  Either  of  these  grounds  was  available  against  the 
action,  if  fraud  had  been  committed  in  the  sale.  But  they 
8t4ind  on  different  principles,  and  depend  upon  a  different 
state  of  facts. 

As  to  the  first,  the  rescindment,  which,  of  course,  goes  to 
the  whole  cause  of  action,  as  the  contract  is  avoided  altogether, 
it  is  indispensable  that  the  defendant  should  return,  or  tender 
ji  return,  of  the  property,  within  a  reasonable  time  after  the 
discovery  of  the  fraud.  And  in  this  respect  the  law  holds  him 
to  a  strict  compliance  with  the  rule;  he  is  not  permitted  to 
wait,  and  speculate  upon  the  chances  whether  it  would  be 
best  to  return  the  property,  and  avoid  the  contract  entirely, 
or  to  affirm  it,  and  seek  indemnity  by  way  of  damages.  He 
must  make  his  election  at  once. 

Now  which  of  these  grounds  of  defence  has  the  defendant 
sought  to  maintain  by  his  i)leas  ?  Clearly,  a  rescindment  of 
the  contract.  The  first  relies  upon  the  fraud  itself  as  an 
avoidance, — the  second,  the  fraud,  with  an  attempt  to  account 
for  the  omission  of  the  offer  to  return.  The  first  seeks  to 
avoid  the  contract,  and  still  keep  the  i)roperty;  the  second 
superadds  a  willingness  to  return.  Both  are  defective,  for 
want  of  the  element  essential  to  this  line  of  defence,  namely, 
a  return,  or  an  offer  to  return,  the  property.  The  first  omits 
the  averment  entirely,  and  the  averment  in  the  second  is 
altogether  defective. 

The  fillies  were  kept  several  months,  as  is  admitted  in  the 

plea,  after  the  discovery  of  the  fraud  ;  and  as  to  the  distance 

of  the  vendor  from  the  defendant,  and  difficulties  in  his  way 

of  tendering  a  return,  the  answer  is,  the  rule  of  law  imposes 
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all  that  burden  upon  him,  as  a  condition  of  rescindment. 
And  if  he  is  unable  to  comply  with  it,  it  is  his  misfortune,  so 
far,  at  least,  as  it  may  compel  him  to  resort  to  some  other 
ground  of  defence.  Certainly,  it  will  afford  no  reasonable 
ground  for  avoiding  the  contract,  and,  at  the  same  time,  keep- 
ing the  property. 

*A  return,  or  an  offer  to  return,  on  the  discovery  of  r«f*pq 
the  fraud,  is  an  indispensable  element  of  the  rule,  and  '- 
without  which  there  can  be  no  rescindment.     A  willingness 
to  return,  or  a   desire  to  return,  uncommunicated  to   the 
vendor,  will  not  do,  and  has  no  authority  in  the  law. 

The  defence,  then,  must  rest  upon  the  failure  of  consider- 
ation, and  which,  I  agree,  is  available  to  the  defendant, 
whether  it  goes  to  the  whole  or  in  part,  according  to  the  law 
of  Alabama,  as  well  as  the  laws  of  most  of  the  States,  and 
latterly  in  the  English  courts. 

But  the  question  here  is,  not  whether  this  is  a  good  defence 
to  the  action,  but  whether  the  defence  is  that  set  up  by  the 
pleas.  The  only  questions  here  arise  upon  them.  We  are 
confined  to  the  grounds  of  defence  as  there  set  forth,  and  as 
there  to  be  found,  and  to  no  others.  And,  as  I  think  I  have 
already  shown,  these  place  the  defence  upon  the  principle  of 
the  right  to  rescind  the  contract,  to  repudiate  it  altogether, 
denying  any  and  every  obligation  under  it. 

The  other  ground  of  defence  admits  the  contract,  but  seeks 
to  diminish  the  extent  or  amount  of  the  liability  for  the  want 
of,  or  for  a  defect  in,  the  consideration  upon  which  it  is 
founded.  There  is  an  appropriate  plea  for  a  defence  of  this 
description,  and  it  is  settled  in  the  courts  of  Alabama  that, 
under  a  plea  of  failure  of  consideration,  a  partial  failure  may 
be  proved  in  abatement  of  the  purchase-money.  There  are 
several  cases  to  this  effect.  1  Stew.  &  P.  (Ala.),  71,  226, 
242 ;  3  Id.,  98 ;  8  Stew.  (Ala.),  169,  170. 

If  the  defendant  intended  to  rely  upon  a  failure  of  consid- 
eration as  a  ground  of  defence,  there  was  a  plea  at  hand  ac- 
cording to  the  practice  of  the  courts  of  that  State.  He  need 
only  have  put  in  that  plea,  and  given  evidence  of  a  total  or 
paHial  failure.  But  the  truth  is,  this  is  not  the  defence  set 
up,  or  intended  to  be  set  up,  but  one  going  to  the  root  of  the 
contract  itself, — a  rescindment  of  it.  And  what  I  object  is, 
having  failed  to  maintain  his  pleas  in  that  aspect,  for  want  of 
a  sufficient  averment  of  an  offer  to  return  the  property,  that 
they  shall  be  converted  into  pleas  of  failure  of  consideration ; 
thus,  in  effect,  holding  them  good  in  form  for  either  line  of 
defence — an  avoidance  of  the  contract  by  a  return,  or  offer  to 
return,  or  failure  of  consideration — in  all  cases  of  fraud  in  the 
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sale  of  property.  A  plea  defective  as  a  resciiidment  of  the 
contract  in  a  single  particular,  namely,  the  offer  to  return,  is 
transmuted  into  a  good  plea  of  want  of  failure  of  consider- 
ation. 

I  fear  the  decision  will  tend  to  unsettle  principles  and  con- 
found well  established  rules  of  pleading,  so  essential  to  the 
trial  of  causes  understandingly,  and  in  the  orderly  and 
methodical  administration  of  justice. 

For  these  reasons,  I  have  felt  compelled  to  enter  my  dissent 
to  the  judgment  of  the  court. 

284]  ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  C^ourt  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  with  instructions  to  cause 
4iQqr-|  an  issue  to  be  *made  upon  the  special  plea  filed  by  the 
-■  defendant  below,  under  the  statute  of  Alabama,  and 
to  award  a  venire  facias  de  novo  to  try  that  issue. 


>f » 


Hiram  Benner,  Josepw  R.  Browne,  and  Salisbury 
Haley,  Assignbp:s  ob^  Eleazer  P.  Hunt,  Appellants, 
V.  Joseph  Y.  Porter. 

Whilst  Florida  was  a  Territory,  Congress  established  courts  lliere,  in  which 
cases  appropriate  to  Federal  and  State  jurisdictions  were  tried  indiscrimi- 
nately. 

Florida  was  admitted  into  the  Union  as  a  State,  on  the  8d  of  March,  1845. 

The  constitution  of  the  State  provided,  that  all  officers,  civil  and  military,  then 
holding  their  offices  under  the  authority  of  the  United  States,  should  con- 
tinue to  hold  them  until  superseded  under  the  State  constitution .^ 

But  this  article  did  not  continue  the  existence  of  courts  which  had  been 
created,  as  part  of  the  Territorial  government,  by  Congress.* 

In  1846,  the  Legislnture  of  the  State  passed  an  act  for  the  transfer  from  the 
Territorial  to  i      State  courts  of  aU  cases  except  those  cognizable  by  the 

*  See  Calkin  v.  Cocke,  14  How.,  237.  farnna,  16  Fed.  Rep.,  163.     See  Baker 

*  Followed.    McNulti/  v.  fiatt/,  10  v.  Morton,  12  Wall.,  163;  Reynolds  r. 
How.,  78.     Cited.   Forsifth  v.   Ihuted  Unitvd  Suites,  8  Otto,  164;    McCann 
States,  post,  »670 ;    C7/«/o/i   v.   Em/le-  v.  United  States,  2  VVyom.  T.,  2»8. 
brecht,  13  Wall.,  447;  Larkin  v.  Saf- 
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Federal  courts ;  and,  in  1847,  Congress  provided  for  the  transfer  of  these 

to  the  Federal  courts. 
Therefore,  where  tlie  Territorial  court  took  cognizance,  in  1846,  of  a  case  of 

libel,  it  acted  without  any  jurisdiction .• 
The  case  of  Hunt  y.  PcUao,  4  How.,  589,  commented  on  and  explained. 

This  wa^.  an  appeal  from  the  District  Court  of  the  United 
States  for  Florida.* 

It  originated  in  the  Superior  Court  for  the  Southern  Dis- 
trict of  Florida,  in  March,  1846,  and  was  traiisfeired  to  the 
United  States  District  Court  lor  Florida  on  the  14th  of  May, 
1847. 

On  the  24th  of  March,  1846,  Joseph  Y.  Porter  filed  a  libel 
in  ailmiralty  against  the  appellants,  in  the  Superior  Court  for 
the  Southern  District  of  the  Territory  of  Florida,  for  the  pro- 
ceeds of  the  sloop  Texas,  charging  that  he  had  furnished 
supplies  and  stores  to  the  master,  at  the  port  of  Key  West, 
whilst  the  vessel  was  engaged  in  the  business  of  wrecking. 

On  the  22d  of  May,  1846,  the  Superior  Court  gave  judg- 
ment for  the  libellant,  for  the  sura  of  $1,223.02. 

On  the  14th  of  May,  1847,  the  cause  was  transferred  to  the 
District  Court  of  the  United  States,  and  an  appeal  prayed  by 
the  defendants  to  this  court. 

Upon  this  appeal  the  case  came  up. 

It  was  argued  by  Mr,  Westcott  and  Mr.  CHlpifij  for  the 
appellants,  and  by  Mr.  JoneSy  for  the  appellee. 

The  counsel  for  the  appellants  made  three  points,  of  which 
it  is  only  necessary  to  notice  the  first,  as  the  decision  of  the 
court  turned  upon  it. 

*1.  The  first  reason  assigned  for  a  reversal  of  this  r^oog 
decree  is  that  the  Territorial  court,  established  and  ^ 
organized  in  and  for  the  Southern  District  of  Florida,  by  the 
act  of  Congress  of  1828,  so  far  as  it  respects  its  jurisdiction 
of  cases  of  Federal  character,  was  abolished  by  the  admission 
of  Florida  as  a  State,  on  the  3d  of  March,  1846.  Congress 
could  not,  under  the  Constitution,  continue  such  court  after 
Florida  became  a  State.  The  Federal  courts  in  a  State  must 
be  established  and  organized  under  and  in  conformity  to  the 
Constitution.  They  must  be  constitutional  courts.  The 
Territorial  courts  were  not  established  under  the  provisions 
of  the  Federal  Constitution  relating  to  the  judicial  system. 
The  Territorial  judges  were  appointed  for  four  years.  The 
judges  of  the  constitutional  Federal  courts  in  the  States  held 

8  DisTiNniiiAiiKD.    United  States  v.        *  See   Freeborn  ▼.  8nUA,  2  Wall.» 
Mitchie,  17  liow.,  6^34.  IIH. 
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their  offices  during  good  behaviour.  This  court  has  decided 
the  question.  (^American  Insurance  Co.  v.  Canter^  1  Pet., 
511 ;  Sunt  v.  Palao,  4  How.,  589.) 

No  Territorial  statute  was  in  force  in  1845,  investing  any 
tribunal  with  admiralty  jurisdiction.  The  act  referred  to  in 
the  case  in  1  Petei*s  had  long  been  repealed,  and  Congress 
had  exercised  its  right  of  legislation  on  that  subject.  The 
libel  was  filed  in  the  court  as  a  Federal  court,  and  under  the 
general  law  of  admiralty.  Neither  the  convention  of  the 
people  of  Florida  that  formed  the  State  constitution,  nor  the 
Legislature  of  the  State,  possessed  any  power  to  provide  for 
the  continuance  of  the  Territorial  courts,  as  Federal  courts, 
nor  to  interfere  with  cases  exclusively  of  Federal  jurisdiction, 
in  any  wise.  No  provision  of  the  State  constitution,  or  of 
any  act  of  the  State  Legislature,  could  in  any  degree  affect 
such  cases,  even  as  to  their  transfer  to  the  Federal  court 
organized  after  the  State  government  went  into  operation. 
The  State  Legislature  avoided  such  interference  as  to  the 
transfer  of  the  papers  of  "  cases  of  Federal  character  and 
jurisdiction."  (State  Act  of  July,  1845,  §§  8,  11, 12, 13,  and 
14 ;  Thompson's  Digest,  pp.  53,  54,  &c.) 

The  continuance  of  the  Territorial  courts  as  Federal 
courts,  after  the  Territorial  government  ceased  to  exist,  was 
incompatible  with  the  Federal  Constitution.  Those  provis- 
ions of  the  Federal  Constitution  having  reference  to  the 
Federal  judiciary  in  the  States,  then  became  of  force.  Even 
the  consent  of  a  State  could  not  justify  a  departure  from  the 
Constitution. 

It  has  elsewhere  been  contended,  that  the  act  of  Congress 
of  the  3d  of  March,  1845,  admitting  Florida  as  a  State,  and 
the  supplementary  act  of  the  same  day,  for  the  establishment 
of  a  Federal  District  Court  (with  Circuit  jurisdiction)  for 
*9^71  ^^^  whole  *State,  did  not,  ez  vi  termini^  operate  as  a 
J  repeal  of  the  acts  establishing  the  Territorial  courts, 
and  annihilate  those  Territorial  courts  as  Federal  courts;  but 
that  such  abolition  of  the  Territorial  courts  then  in  existence 
was  only  effected  when  the  constitutional  Federal  courts  in 
tlie  State  were  fully  organized.  This  is  the  true  question  in 
this  case,  and  is  fairly  stated.  We  contend  that  the  Territo- 
rial courts,  as  Federal  courts,  were  abolished  the  moment 
Florida  was  admitted  as  a  State.  The  State  constitution 
continued  them  as  State  courts  only.  It  borrowed  them 
from  the  Territorial  organization,  temporarily,  till  the  per- 
manent State  courts  should  be  organized  by  the  Legisla- 
ture, and  the  State  judges  elected,  and  all  the  authority  of 
the  Territorial  judges  to  act  a  day  after  the  admission  of 
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Florida  as  a  State  was  derived  from  the  State  constitution, 
and  from  that  alone. 

In  this  case  the  suit  was  instituted,  and  the  decree  appealed 
from  was  made,  after  the  State  court  were  organized,  and 
after  the  State  Circuit  Judge  for  the  Southern  District  of 
Florida  had  been  chosen,  and  the  State  courts  there  fully 
organized  and  in  operation.  The  jurisdiction  exercised  by 
the  Territorial  judge  was  as  a  Federal  court,  in  a  case  of  ex- 
clusive Federal  jurisdiction  and  character,  and  upon  the 
ground  that  the  Territorial  court,  as  a  Federal  court,  was 
not  abolished  until  the  terra  of  four  years,  for  which  the 
judge  had  been  appointed,  had  expired,  or  until  he  was 
superseded  by  the  appointment  of  another  Federal  judge, 
to  whom  the  jurisdiction  of  the  Territorial  court,  of  a  Fed- 
eral character,  had  been  legally  assigned  by  act  of  Congress. 
A  law  officer  of  the  United  States,  in  1845,  wrote  an  elabo- 
rate opinion  in  favor  of  the  right  of  the  Territorial  judges  to 
continue  to  try  and  decide  cases  of  Federal  character  and 
jurisdiction.  It  was  published  in  the  news[)apers,  and  is  to 
be  found  in  the  Daily  Union  of  the  5th  of  May,  1845,  No.  4, 
Vol.  I.,  which  is  in  court  for  the  use  of  the  counsel  for  the 
appellee,  if  he  desires  to  use  it.  The  United  States  treasury 
officers  continued  to  pay  the  salaries  of  the  Territorial  judi- 
cial (officers  of  Federal  appointment,  it  is  believed,  till  the 
State  Federal  courts  were  organized.  The  printed  opinion 
of  the  former  Solicitor  of  the  Treasury,  referred  to,  will  be 
allowed  to  pass  for  what  it  is  worth,  without  any  comment, 
unless  the  counsel  for  the  appellee  urges  it  as  entitled  to 
consideration.  Nor  is  it  deemed  necessary  to  discuss  the 
question  whether  an  illegal  payment  of  salaries  of  judges  by 
the  treasury  can  revive  and  continue  courts  that  are  by  the 
law  of  the  land  defunct,  and  the  existence  of  which  would  be 
inconsistent  with  the  Constitution.  It  has  been  said,  the 
course  pursued  has  been  sanctioned  by  *Congress,  in  r*oQQ 
the  a])proj)riation  acts  of  1845  and  1846 ;  but  it  is  sub-  ^ 
mitted  that  the  allegation  is  not  sustained  by  a  reference  to 
the  acts ;  and,  besides,  as  before  argued,  the  power  of  Con- 
gress to  continue  the  Territorial  courts,  as  Federal  courts,  in 
the  State,  is  denied.  But  so  far  from  Congress  intending  to 
allow  or  sanction  the  continuance  of  these  Territorial  courts 
as  Federal  courts,  after  the  3d  of  March,  1845,  and  so  far 
from  its  having  psissed  any  law  confirming  the  acts  of  the 
judges,  by  the  act  of  tlie  22d  of  February,  1847,  ch.  17,  the 
question  now  presented  is  expressly  reserved  for  the  decision 
of  this  court.  (See  section  8  of  Siiid  act,  Pamph.  Laws  of 
1847,  p.  24,  ch.  17.) 
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It  has  been  suggested,  that,  if  the  arguments  just  ui^ed  are 
correct,  this  court  will  dismiss  the  appeal  in  this  case  without 
reversing  the  decree,  upon  the  ground  that  the  proceedings 
recited  in  the  record  were  not  the  acts  of  a  court,  were  not 
judicial  proceedings,  but  acts  of  naked,  unwarranted  usurpa- 
tion, utterly  null  and  void,  and  that  no  appeal  can  lie  from 
the  decree,  as  the  decree  of  a  judicial  tribunal.  The  sugges- 
tion is  not  deemed  to  be  of  very  great  importance.  The 
decision  of  this  court  without  a  technical  reversal  of  the 
decree  made  below,  but  declaring  it  to  be  a  nullity  for 
the  reason  stated,  will  be  all-sufficient  for  appellants,  and 
we  are  careless  as  to  the  disposition  of  the  case  here,  conse- 
quent on  such  judgment.  Our  remedy  in  such  case  is  plain. 
If  we  had  paid  the  money  on  a  void  decree,  we  could  recover 
it  back.  All  parties  are  liable  to  us  in  damages ;  even  the 
judge  may  not  be  exempt,  if  the  case  is  so  decided.  But  it 
is  conceived  that,  the  decree  being  rendered  under  color  of 
judicial  authority,  and  the  appeal  being  taken  under  the  eighth 
section  of  the  act  of  Congress  of  February  22, 1847,  ch.  17, 
before  cited,  which  looks  to  the  decision  of  this  question  by 
this  court,  and  provides  the  appeal  in  order  that  it  may  be 
obtained,  it  is  proper  that  the  decree  should  be  formally  re- 
versed and  set  aside,  and  the  case  sent  back  by  the  mandate 
of  this  court  to  the  present  United  States  District  Court  for 
the  Southern  District  of  Florida,  under  the  same  act,  in  order 
that  the  judgment  of  this  court  may  be  entered  of  record  in 
that  court,  into  which  the  proceedings  and  decree  appealed 
from  have  been  transferred  under  that  act. 

The  record  shows  that  the  respondents  made  objection  as 
to  the  jurisdiction  in  the  court  below ;  though,  if  omitted, 
the  decree  would  not  thereby  have  been  legalized. 

On  the  part  of  the  appellee  it  was  contended, — 

1.  That,  upon  principles  of  general  law  recognized  by  the 
common  law,  and  from  a  civil  necessity  operating  under  all 
*2S91  *^^^"S®'^  ^^  sovereignty  and  jurisdiction,  the  tribunals 

-I  established  by  Congress  in  the  Territory  of  Florida 
continued  in  existence,  and  in  the  practical  exercise  of  their 
functions,  until  superseded  by  other  tribunals,  called  into 
actual  existence  and  endued  with  the  practical  functions  of 
judicature. 

2.  That  this  principal  applies,  a  fortiori^  to  the  Superior 
Courts  established  by  Congress  in  the  Territory  for  the  exer- 
cise of  those,  functions  of  judicature  which  the  Constitution 
has  appropriated  exclusively  to  the  judicial  power  of  the 
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United  States  ;  such  as  civil  cases  of  admirality  and  maritime 
jurisdiction,  and  seizures  under  the  revenue  laws,  &c. 

3.  That  there  is  nothing  in  either  of  the  acts  of  Congress 
referred  to  inconsistent  with  the  continued  existence  oi  the 
said  Superior  Courts  in  the  active  exercise  of  their  functions, 
as  instance  courts  of  admiralty,  until  the  District  Court  for 
the  new  District  of  Florida  should  be  called  into  being  and 
activity. 

4.  But,  on  the  contrary,  the  identical  act  of  Congress  (22d 
Feb.,  1847,  ch.  17)  whicli  called  this  identical  appeal  into 
existence, — the  authority  asserted  for  this  court,  actually 
assumed  by  the  court,  and  whereof  the  court  is,  at  this 
moment,  in  the  active  use  and  exercise,  to  review,  in  the 
regular  course  of  api)ellate  jurisdiction,  the  decree  of  the  said 
Superior  Couit  for  tlie  Southern  District  of  Florida, — does 
necessarily  infer  the  existence  of  that  court,  and  its  con- 
tinued possession  of  its  judicial  functions  at  the  time  of  the 
rendition  of  the  decree  in  question.  The  still  subsisting 
relation  between  that  court  and  this,  of  inferior  court  and 
appellate  court,  being  recognized  and  admitted,  to  deny  the 
existence  of  either  court,  or  to  assert  the  utter  extinguish- 
ment of  its  judicial  capacity,  would  be  equally  absurd, 
whether  denied  or  asserted  of  the  inferior  or  of  the  appellate 
court. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  District  Court  of  the  Southern 
District  of  the  State  of  Florida. 

Joseph  Y.  Porter,  the  appellee,  filed  a  libel  in  admiralty, 
on  the  24th  of  March,  1846,  against  the  respondents,  in  the 
Superior  Court  for  the  Southern  District  of  the  Territory  of 
Florida,  for  the  proceeds  of  the  sloop  Texas,  charging  that 
he  had  furnished  supplies  and  stores  to  the  master,  at  the 
port  of  Key  West,  while  she  was  engaged  in  the  business  of 
wrecking  upon  the  Florida  coast,  and  on  the  high  seas. 

The  respondents,  among  other  grounds  of  defence,  denied 
the  jurisdiction  of  the  court.     As  the  conclusion  at  which  we 
*have  arrived,  upon  this  branch  of  the  defence,  dis-  rn^qux 
poses  of  the  case,  it  will  be  unnecessary  to  set  out  the  ^ 
pleadings  at  large,  or  to  refer  more  particularly  to  the  facts. 

The  Territorial  government  of  Florida  was  established  by 
the  act  of  Congress  of  March  30th,  1822,  amended  by  the 
act  of  March  So,  1823,  and  the  judicial  power  vested  in  two 
Superior  Courts,  and  such  inferior  courts  and  justices  of  the 
peace  as  the  Legislative  Council  of  the  Territoiy  might  from 
time  to  time  establish.      One  of  these  courts  was  held  in 
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West,  and  the  other  in  East  Florida,  The  judges  were 
appointed  by  the  President  and  Senate,  for  the  term  of  four 
years,  and  possessed  civil  and  criminal  jurisdiction  within 
their  respective  districts;  and  also  the  same  jurisdiction  in 
all  cases  arising  under  the  laws  and  Constitution  of  the 
United  States,  which  the  acts  of  24th  September,  1789,  and 
7th  March,  1793,  vested  in  the  court  of  the  Kentucky  Dis- 
trict.    3  Stat  at  L.,  654 ;  Ibid.,  750. 

The  number  of  judges  was  afterwards  increased  to  five, 
and  original  and  exclusive  cognizance  of  all  cases  of  admir- 
alty jurisdiction  within  the  Territory  in  terms  conferred 
upon  them.  (Act  of  Cong.,  May  26, 1824,  4  Stat,  at  L.,  45 ; 
Act  of  Cong.,  May  15,  1826,  Id.,  164 ;  Act  of  Cong.,  May  28, 
1828,  Id.,  291 ;  Act  of  Cong.,  July  7,  1838,  6  Stat,  at  L., 
294;  Thompson's  Dig.,  585,  App'x,  where  all  the  acts  of 
Congress  concerning  the  Territory  of  Florida  are  collected.) 

Exclusive  jurisdiction  in  these  cases  was  specifically  con- 
ferred by  the  act  of  May  15,  1826,  probably  on  account  of 
the  case  of  The  American  Insurance  Oo.  and  others  v.  Canter^ 
(1  Pet.,  511,)  in  which  it  was  held  that  the  jurisdiction  was 
not,  as  originally  prescribed,  exclusive,  but  might  be  vested 
by  the  Legislative  Council  of  the  Territory  in  subordinate 
courts.     The  case  arose  in  1825. 

The  court  for  the  Southern  District,  in  which  the  present 
case  arose  and  was  decided,  was  established  by  the  act  of 
Congress  of  May  23d,  1828,  at  Key  West,  and  had  conferred 
upon  it  all  the  jurisdiction  within  the  district  which  belonged 
to  the  other  Superior  Courts  of  the  Territory  ;  besides  a  con- 
siderable enlargement  of  admiralty  powers,  which  became 
necessary  on  account  of  the  numerous  wrecks  usually  hap- 
pening upon  that  coast. 

The  objection  to  the  jurisdiction  taken  by  the  respondents, 
however,  is,  not  that  the  acts  of  Congress  were  insufficient  to 
confer  the  power  exercised  by  the  courts,  but  that  the  acts  had 
been  abrogated  and  the  jurisdiction  superseded  at  the  time  of 
the  rendition  of  the  decree,  by  the  admission  of  the  Territory 
of  Florida,  as  a  State,  into  the  Union,  and  were  no  longer  in 
force.  The  admission  was  on  the  3d  of  March,  1845. 
*24n  *The  suit  was  commenced  on  March  24th,  1846, 
J  and  the  decree  in  favor  of  the  libellant  pronounced  on 
Mav  22d  of  the  same  year.  All  the  proceedings,  therefore, 
took  place  before  the  court  after  the  passage  of  the  act  of 
Congress  admitting  Florida  into  the  Union ;  and  must  be  up- 
held, if  upheld  at  all,  upon  the  ground  that  the  jurisdiction 
still  continued  under  the  Territorial  authority,  notwithsland- 
ing  the  erection  of  the  Territory  into  a  State. 
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The  people  of  the  Territory,  claiming  a  right  to  an  admis- 
sion into  the  Union  under  the  pledge  given  by  the  sixth  arti- 
cle of  the  treaty  with  Spain  of  the  22d  February,  1819,  met 
in  convention  and  adopted  their  constitution,  11th  January, 
1839 ;  but  it  was  not  acted  upon  by  Congress  till  March  3, 
1845.  It  was  then  accepted,  and  the  Territory  admitted,  in 
the  language  of  the  act,  "  into  the  Union  on  an  equal  footing 
with  the  original  States  in  all  respects  whatsoever."  No  con- 
ditions were  annexed,  except  that  she  should  not  interfere 
with  the  disposal  of  the  public  lauds,  nor  levy  any  tax  on  the 
same,  while  they  remained  the  property  of  the  United  States. 

Her  constitution  distributed  the  powers  of  the  government 
into  three  separate  and  distinct  departments,  executive,  legis- 
lative, and  judicial,  and  prescribed  the  organic  law  of  each. 
The  judicial  power  was  vested  in  a  Supreme  Court,  Courts  of 
Chaiicery,  Circuit  Courts,  and  justices  of  the  peace,  and  the 
jurisdiction  of  each  of  them  either  defined,  or  provided  for  by 
imposing  the  duty  upon  the  General  Assembly.  The  State  was 
to  be  divided  into  at  least  four  convenient  circuits,  and  until 
others  were  created  by  the  proper  authority,  were  to  he 
arranged  as  the  Western,  Middle,  Eastern,  and  Southern  Cir- 
cuits, for  each  of  which  a  circuit  judge  was  to  be  appointed. 
And,  in  order  to  avoid  any  inconvenience  or  delay  in  the 
organization  of  the  government,  an  ordinance  was  adopted 
(art.  17  of  the  constitution),  "that  all  laws,  and  parts  of 
laws  now  (then)  in  force,  or  which  may  hereafter  be  passed 
by  the  Governor  and  Legislative  Council  of  the  Tenitory  of 
Florida,  not  repugnant  to  the  provisions  of  this  constitution, 
shall  continue  in  force  until  by  operation  of  their  provisions 
or  limitation,  the  same  shall  cease  to  be  in  force,  or  until  the 
General  Assembly  of  this  State  shall  alter  or  repeal  the 
same";  and  further,  that  "all  officers,  civil  and  military, 
now  holding  their  offices  and  appointments  in  the  Territory 
under  the  authority  of  the  United  States,  or  under  the 
authority  of  the  Territory,  shall  continue  to  hold  and  exer- 
cise their  respective  offices  and  appointments,  until  super- 
seded under  this  constitution." 

It  will  be  seen,  therefore,  under  this  ordinance  of  r^oAo 
the  ^convention,  that,  on  the  admission  of  Florida  as  a  1- 
State  into  the  Union,  the  organization  of  the  government 
under  the  new  constitution  became  complete ;  as  every  de- 
partment became  filled  at  once  by  the  adoption  of  the  Terri- 
torial laws  and  appointment  of  the  Territorial  functionaries 
for  the  time  being. 

The  convention  being  the  fountain  of  all  political  jxiwer, 
from  which  flowed  that  which  was  embodied  in  the  organic 
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law,  were,  of  course,  competent  to  prescribe  the  laws  and 
appoint  the  officers  under  the  constitution,  by  means  whereof 
the  government  could  be  put  into  immediate  operation,  and 
thus  avoid  an  interregnum  that  must  have  intervened,  if  left 
to  an  organization  according  to  the  provisions  of  that  instru- 
ment. This  was  accomplished  by  a  few  lines,  adopting  the 
machinery  of  the  Territorial  government  for  the  time  being, 
and  until  superseded  by  the  agency  and  authority  of  the  con- 
stitution itself. 

After  the  unconditional  admission  of  the  Territory  into 
the  Union  as  a  State,  on  the  3d  of  March,  1845,  with  her  con- 
stitution, and  complete  organization  of  the  government  under 
it,  by  which  the  authority  of  the  Stat«  was  established 
throughout  her  limits,  it  is  difficult  to  see  upon  what  ground 
it  can  be  maintained  that  any  portion  of  the  Territorial  gov- 
ernment or  jurisdiction  remained  still  in  force. 

The  distinction  between  the  Federal  and  State  jurisdic- 
tions, under  the  Constitution  of  the  United  Stales,  has  no 
foundation  in  these  Territorial  governments ;  and  conse- 
quently, no  such  distinction  exists,  either  in  respect  to  the 
jurisdiction  of  their  courts  or  the  subjects  submitted  to  their 
cognizance.  They  are  legislative  governments,  and  their 
courts  legislative  courts.  Congress,  in  the  exercise  of  its 
])ower8  in  the  organization  and  government  of  the  Territo- 
ries, combining  tne  powers  of  both  the  Federal  and  State 
authorities.  There  is  but  one  system  of  government,  or  of 
laws  operating  within  their  limits,  as  neither  is  subject  to  the 
constitutional  provisions  in  respect  to  State  and  Federal 
jurisdiction. 

They  are  not  organized  under  the  Constitution,  nor  sub- 
ject to  its  complex  distribution  of  the  powers  of  government, 
as  the  organic  law ;  but  are  the  creations,  exclusively,  of  the 
legislative  department,  and  subject  to  its  supervision  and 
control.  Whether,  or  not,  there  are  provisions  in  that  instru- 
ment which  extend  to  and  act  upon  these  Territorial  govern- 
ments, it  is  not  now  material  to  examine.  We  are  speaking 
here  of  those  provisions  that  refer  particularly  to  the  distinc- 
tion between  Federal  and  State  jurisdiction. 

We  think  it  clear,  therefore,  that  on  the  unconditional 
#040-1  *admission  of  Florida  into  the  Union  as  a  State,  on 
-I  the  3d  of  March,  1846,  the  Territorial  government 
was  displaced,  abrogated,  every  part  of  it;  and  that  no 
power  of  jurisdiction  existed  within  her  limits,  except  that 
derived  from  the  State  authority,  and  that  by  force  and 
())>eration  of  the  Federal  Constitution  and  laws  of  Congress; 
and,  especially,  m^  jurisdiction  in  Federal  cases  until  Cou- 
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gress  interfered  and  extended  the  judicial  tribunals  of  the 
Union  over  it. 

The  only  pretext  for  a  different  conclusion  is,  that  matters 
of  exclusive  Federal  jurisdiction  within  the  Territory,  which, 
under  our  system,  did  not  and  could  not  pass  under  the  State 
authority,  still  remained ;  and  that  with  it,  to  that  extent, 
and  for  the  purposes  of  Federal  jurisdiction,  the  Territorial 
organization  continued.  But,  in  the  view  we  have  already 
presented,  and  which  need  not  be  repeated,  no  such  distinc- 
tion existed  in  the  Territorial  government.  Matters  of  this 
description  had  been  blended  together  with  those  belonging 
to  State  jurisdiction,  and  were  incorporated  into,  and  became 
part  and  parcel  of,  the  same  system.  The  Federal  causes  of 
action  were  subject  to  the  same  tribunals  as  others,  and  to 
the  same  remedies,  including  writs  of  error,  and  appeals  to 
the  Appellate  Court  of  the  Territory,  and  through  which, 
alone,  cases  could  be  brought  up  for  revision  to  the  Supreme 
Court  of  the  United  States.  This  Appellate  Court  consisted 
of  the  judges  of  the  Superior  Courts  of  the  several  judicial 
districts. 

The  position  taken  in  support  of  the  jurisdiction  assumes 
that  the  admission  of  the  State,  and  consequent  transfer  of 
all  actions  and  causes  of  action  belonging  to  the  State  au- 
thorities, had  the  effect,  not  only  to  separate  the  Federal 
from  the  State  subjects  of  jurisdiction,  but  also  to  remodel 
the  judicial  system  of  the  Territory  itself,  and  adapt  its 
jurisdiction  to  the  trial  of  Federal  causes, — assumptions  that 
need  only  to  be  stated  to  carry  with  them  their  refutation. 
And,  besides,  were  this  admitted,  and  we  could  suppose  that 
the  jurisdiction  of  the  courts  was  left  untouched,  as  it  re- 
spected the  Federal  cases  pending  or  accruing,  nothing  would 
be  gained  in  the  argument  in  favor  of  its  validity. 

The  admission  of  the  State  into  the  Union  brought  the 
Territory  under  the  full  and  complete  operation  of  the  Fed* 
eral  Constitution,  and  the  judicial  power  of  the  Union  could 
be  exercised  only  in  conformity  to  the  provisions  of  that  in- 
strument. By  art.  3,  §  1,  "  The  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court,  and  in  such  in- 
ferior courts  as  Congress  may,  from  time  to  time,  ordain  and 
establish.  The  judges,  both  of  the  supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  behaviour." 

•Congress  must  not  only  ordain  and  establish  infe-  r*oAA 
rior  courts  within  a  State,  and  prescribe  their  jurisdic-  "- 
tion,  but  the  judges  appointed  to  administer  them  must  pos- 
sess the  constitutional  tenure  of  office  before  they  can  be- 
come invested  with  any  portion  of  the  judicial  power  of  the 
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Union.  There  is  no  exception  to  this  rule  in  the  Constitu- 
tion. The  Territorial  courts,  therefore,  were  uot  courts  in 
which  the  judicial  power  conferred  by  the  Constitution  on 
the  Federal  government  could  be  deposited.  They  were  in- 
capcable  of  receiving  it,  as  the  tenure  of  the  incumbents  was 
but  for  four  years.  (1  Pet.,  t546.)  Neither  were  they  or- 
ganized by  Congress  under  the  Constitution,  as  they  were 
invested  with  powers  and  jurisdiction  which  that  body  were 
incapable  of  conferring  upon  a  court  within  the  limits  of  a 
State. 

Another  answer,  also,  to  the  ground  taken,  is,  that  Con- 
gress on  the  same  day  on  which  the  act  passed  admitting 
Florida  as  a  State,  organized  the  State  into  a  judicial  district, 
to  be  called  the  District  of  Florida,  and  ordained  and  estab- 
lished a  District  Court  within  the  same,  and  conferred  upon 
it  the  judicial  powers  belonging  to  the  general  government 
within  the  State.  The  act  also  provided  for  the  appointment 
of  a  judge,  together  with  other  officers  necessary  to  its  com- 
plete and  efficient  organization.  The  laws  of  the  United 
States,  not  locally  inapplicable,  were,  also,  extended  over  the 
State.    Act  of  Congress,  March  3,  1845  (6  Stat,  at  L.,  788.) 

It  is  true,  the  judge  was  not  appointed  to  fill  the  office 
until  the  8th  of  July,  1846,  a  year  and  five  months  after- 
wards; but  the  court  was  established,  and  invested  with 
jurisdiction  over  the  Federal  cases.  The  powers  remained  in 
abeyance  until  the  office  was  constitutionally  filled.  The 
vesting  of  the  judicial  power  did  not  depend  upon  the  ap- 
{)oiutment  of  the  officer  to  administer  it,  as  the  grant  in  the 
constitution  to  Congress  to  ordain  and  establish  inferior 
courts,  and  to  invest  them  with  the  judicial  power  of  the 
Union,  is  complete  in  itself ;  and  they  had  acted  and  estab- 
lished the  court,  and  invested  it  with  the  power,  without  con- 
dition or  qualification. 

Without,  then,  pursuing  the  examination  further,  we  are 
satisfied  that,  in  any  aspect  in  which  the  question  can  be 
viewed,  whether  we  look  at  the  effect  of  the  act  of  Congress 
admitting  the  Territory  of  Florida,  as  a  State,  into  the 
Union,  with  her  constitution  and  organized  government 
under  it,  alone  or  in  connection  with  the  establishment  of  a 
Federal  court  within  her  limits,  her  admission  immediately, 
and  by  constitutional  necessitjs  displaced  the  Territorial 
government,  and  abrogated  all  its  powers  and  jurisdiction. 
*24'il  '^®  State  authority  was  *destructive  of  the  Territo 
J  rial ;  and,  in  connection  with  the  establishment  of  the 
Federal  jurisdiction,  the  organization  of  the  government, 
State  and  Federal,  under  tlie  Constitution  of  the  Union,  be- 
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came  complete  throughout  her  limits.     No  place  was  left 
unoccupied  for  the  Territorial  organization. 

We  have  chosen  to  place  the  decision  upon  the  eflTect  of  the 
admission  of  the  State  with  a  government  already  organized 
under  her  constitution,  and  prepared  to  go  into  immediate  op- 
eration, because  such  is  the  case  presented  on  the  record  ;  but 
we  do  not  hereby  intend  to  imply  or  admit  that  a  diflFerent 
conclusion  would  have  been  reached  if  it  had  been  otherwise, 
and  the  State  had  come  into  the  Union  with  nothing  but  her 
organic  law,  leaving  the  organization  of  her  government  under 
it  to  a  future  period. 

We  conclude,  therefore,  that  the  court  below  possessed  no 
jurisdiction  of  the  case,  and  that  the  decree  must  be  reversed. 

Neither  the  act  of  Congress  admitting  the  Territory  of 
Florida,  as  a  State,  into  the  Union,  nor  the  one  organizing  the 
District  Court  within  it,  made  any  provision  for  the  transfer 
into  the  District  Court  of  the  cases  of  Federal  jurisdiction 
pending  at  the  time  in  the  Territorial  courts.  Those  cases 
were,  tlberefore,  left  in  the  state  in  which  they  stood  at  the 
change  of  government,  until  the  act  of  Congress  of  the  22d 
February,  1847  (Sess.  Laws,  ch.  17).  That  act  provided  for 
a  transfer  to  the  District  Court,  and  also  for  a  review  of  the 
judgments  and  final  decrees  on  writs  of  error,  or  appeal,  as 
the  case  might  be,  in  the  proper  cases,  to  this  court.  It  also 
provided  for  a  review  of  the  judgments  or  final  decrees  that 
had  been  rendered  in  Federal  cases  in  the  Territorial  courts 
after  the  change  of  government,  upon  the  idea  that  this  juris- 
diction still  continued.  And  when  the  District  Court  for  the 
Southern  District  of  the  State  of  Florida  was  established  by 
an  act  of  Congress,  23d  February,  1847  (Sess.  Laws,  ch.  20), 
the  like  transfer  was  made  to  that  court  of  all  cases  pending 
in  that  district,  with  like  power  to  review,  on  writ  of  error  or 
appeal,  judgments  and  final  decrees  rendered  by  the  Terri- 
torial courts  after  the  change  of  government. 

The  case  now  before  us  was  brought  up  for  review  by  virtue 
of  the  authority  of  these  acts,  which  have  removed  the  objec- 
tions that  existed  to  our  jurisdiction  in  the  case  of  Hunt  v. 
Palao  et  aL^  4  How.,  589.  Provision  was  made  by  the  ordi- 
nance of  the  convention  of  Florida  for  the  transfer  of  all 
actions  at  law,  or  suits  in  chancery,  pending  in  the  Territorial 
courts  at  the  time  of  her  admission,  into  such  court  of  the 
State  as  had  jurisdiction  of  the  subject-matter.  In  pursuance 
of  this  *injunction,  the  General  Assembly  of  the  State  r»o4f 
passed  an  act,  22d  July,  1845,  transferring  all  cases  to  *■  '^ 
the  proper  courts  of  the  State,  except  cases  cognizable  by  the 
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Federal  couits.  Acts  of  General  Assembly,  1  Sess.,  p.  9,  §§ 
5,  8,  and  p.  13,  §§  13,  14.) 

The  case  of  Hunt  v.  Palao  et  al.^  already  referred  to,  was 
one  that  had  been  transferred  by  this  act  of  the  General  As- 
sembly, from  the  Tenitoiial  court  in  which  the  judgment  had 
been  rendered,  to  the  Supreme  Court  of  tlie  State ;  and  we 
held,  on  an  application  for  a  writ  of  error,  to  review  the  judg- 
ment, that  we  possessed  no  power  over  it  without  further 
legislation  by  Congress,  for  the  reason  that  the  Territorial 
court  in  which  the  judgment  was  rendered  no  longer  existed  ; 
and  that  the  State  court  to  which  it  had  been  transferred 
could  exercise  no  judicial  power  over  it,  as  the  law  of  the 
State  directing  the  transfer  of  the  record  could  not  make  it 
a  record  of  the  court,  nor  authorize  any  proceedings  upon  it. 

The  subsequent  legislation  of  Congress  respecting  the  trans- 
fer of  these  records  to  the  District  Courts,  to  which  we  have 
referred,  grew  out  of  this  decision.  That  was  a  case  of  Federal 
jurisdiction,  which  the  State  government,  confessedly,  had  no 
power  over  ;  but  the  language  of  the  court  was  general,  and 
applicable  to  all  cases  pending  in  the  Territorial  coui'ts  at  the 
change  of  government. 

We  perceive  no  ground  for  qualifying  the  opinion  expressed 
on  that  occasion,  believing  it  sound  and  incontrovertible ;  but 
it  may  be  proper  to  state  with  a  little  more  fulness  the  effect 
of  it,  as  it  respects  cases  of  State  jurisdiction.  The  Territorial 
courts  were  the  courts  of  the  general  government,  and  the 
records  in  the  custody  of  their  clerks  the  records  of  that  gov- 
ernment ;  and  it  would  seem  to  follow,  necessarily,  from  these 
premises,  that  no  one  could,  legally,  take  the  possession  or 
custody  of  the  same  without  the  assent,  express  or  implied,  of 
Congress.  Such  assent  is  essential,  upon  the  plainest  princi- 
ples, to  an  authorized  change  of  their  custody. 

On  the  admission  of  a  Territorial  government  into  the 
Union  as  a  State,  the  concurrence  of  both  the  Federal  and  State 
governments  would  seem  to  be  required  in  the  transfer  of  the 
records,  in  cases  of  appropriate  State  jurisdiction,  from  the 
old  to  the  new  government.  An  act  of  Congress  would  be 
incapable  of  passing  them  under  the  State  jurisdiction,  as 
would  be  an  act  of  the  Legislature  of  the  State  to  take  the 
records  out  of  the  custody  of  the  Federal  government.  Both 
should  concur. 

The  like  concurrent  legislation  would  also  seem  to  be  re- 
quired in  respect  to  cases  pending  in  this  court  for  review  on 
writs  of  error  or  appeal  from  the  Territorial  courts,  which 
*2471  **Ppr^pr^^^®^y  belonged  to  State  jurisdiction,  to  enable 
-'  us  to  send  down  the  mandate  to  the  i)roper  State  tri- 
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bunal  for  any  further  proceedings  that  might  be  necessary  in 
the  cause.  Otherwise,  Congress  itself  should  specially  pro- 
vide for  the  execution  of  the  mandate. 

We  have  said  that  the  assent  of  Congress  was  essential  to 
the  authorized  transfer  of  the  records  of  the  Territorial  courts, 
in  suits  pending  at  the  time  of  the  change  of  government,  to 
the  custody  of  State  tribunals.  It  is  proper  to  add,  to  avoid 
misconstruction,  that  we  do  not  mean  thereby  to  imply  or 
express  any  opinion  on  the  question,  whether  or  not,  without 
such  assent,  the  State  judicatures  would  acquire  jurisdiction. 
That  is  altogether  a  aifferent  question.  And,  besides,  the 
acts  of  Congress  that  have  been  passed,  in  several  instances, 
on  the  admission  of  a  State,  providing  for  the  transfers  of  the 
Federal  causes  to  the  District  Court,  as  in  the  case  of  the  ad- 
mission of  Florida,  already  referred  to,  and  saying  nothing  at 
the  time  in  respect  to  those  belonging  to  state  authority,  may 
very  well  imply  an  assent  to  the  transfer  of  them  by  the  State 
to  the  appropriate  tribunal.  Even  the  omission  on  the  part 
of  Congress  to  interfere  at  all  in  the  matter  may  be  subject  to 
a  like  implication.  And  a  subsequent  assent  would,  doubtless, 
operate  upon  past  acts  of  transfer  by  the  State  authority. 

It  is  to  be  regretted  that  proper  provision  has  not  always 
been  made  by  Congress,  upon  a  change  of  government,  in 
respect  to  the  pending  business  in  the  Territorial  tribunals, 
so  as  to  remove  all  embarrassment  and  perplexity  on  the 
subject. 

From  the  examination  we  have  given  to  the  legislation  upon 
the  admission  of  several  of  the  new  States  into  the  Union, 
we  have  found  but  few  instances  of  any  provision  having 
been  made  in  respect  to  the  cases  pending  in  the  old  gov- 
ernment ;  and  those  are  limited  to  the  transfer  of  the  Federal 
cases  to  the  District  Court  organized  in  the  new  State.  In 
some  of  the  constitutions  of  the  States,  provision  had  been 
made  for  the  pending  business  of  appropriate  State  jurisdic- 
tion ;  but  not  in  all  of  them.  A  very  slight  attention  to  the 
subject  by  Congress,  at  the  time,  would  remove  all  the  diffi- 
culties that  have  occurred  in  several  of  the  States  recently 
admitted. 

Upon  the  whole,  we  are  satisfied  that  the  Territorial  gov- 
ernment of  Florida  became  superseded  on  the  unconditional 
admission  of  the  Territory  into  the  Union  as  a  State,  on  the 
8d  of  March,  1845,  and  consequently,  that  the  court  below, 
whose  authority  depended  upon  that  government,  had  no  juris- 
diction to  render  the  decree  in  the  case,  and  that  the  decree 
must  be  reversed. 
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♦2481  *^  doubt  was  suggested,  on  the  argument,  as  to  the 
J  proper  dispositiou  ot  the  case  in  the  event  of  our  ar- 
riving at  the  conclusion,  that  the  jurisdiction  of  the  court 
behjw  ceased  at  the  termination  of  the  Territorial  government. 
But  the  acts  of  Congress  of  February  22  and  23,  1847  (Sess. 
Laws,  ch.  17,  §  8,  and  ch.  20,  §  7),  which  provided,  specially, 
for  a  review  of  this  class  of  cases  in  this  court,  have  also  pro- 
vided for  the  execution  of  any  judgment  that  may  be  given 
in  them,  by  directing  that  the  mandate  shall  be  issued  to  the 
District  Court  of  the  State  into  which  the  same  acts  had 
already  transferred  the  records. 

The  case,  therefore,  can  take  the  usual  direction  in  cases 
where  this  court  determines  that  the  court  below  acted  with- 
out jurisdiction  in  the  matters  before  it ;  and  that  is,  to  reverse 
the  decree  and  remit  the  case,  with  directions  thavt  the  court 
dismiss  the  proceedings,  which  direction  is  given  accordingly. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Florida,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  decreed  by  this 
court,  that  the  decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed  and  annulled,  for  the 
want  of  jurisdiction  in  that  court,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  District  Court,  with 
directions  to  dismiss  the  libel  in  this  cause. 


Anna  M.  Mason,  Widow,  and  John  Mason,  Jambs  M. 
Mason,  Eilbrkck  Mason,  Murray  Mason,  Mayna- 
DiER  Mason,  Baklow  Mason,  Samuel  Cooper  and 

Sarah  M.,  his  Wife,  Sidney  S.  Lee  and ,  his 

Wife,  Cecilius  C.  Jameson  and  Catherine,  his  Wife, 
Heirs  and  Devisees  of  John  Mason,  Deceased, 
Plaintiffs  in  error,  v.  Joseph  N.  Fearson. 

Under  the  earlier  charters  of  the  city  of  Washington,  this  court  decided  (8 
Wheat.,  687),  that,  where  an  individual  owned  several  lots  which  were  put  up 
for  sale  fur  taxes,  the  corporation  had  no  right  to  sell  more  than  one,  pro- 
vided that  one  sold  for  enough  to  pay  the  taxes  on  all. 

In  1824,  Congress  passed  an  act,  providing,  "That  it  shall  be  lawful  for  the 
said  corporation,  wlu'n  there  shall  be  a  number  of  lots  assessed  to  the  same 
person  or  persons,  to  sell  one  or  more  of  such  lots  for  the  taxcb  and  ex* 
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penses  due  on  the  whole ;  and  also  to  provide  for  the  sale  of  any  part  of  a  lot 
for  the  taxes  and  expenses  due  on  said  lot,  or  other  lots  assessed  to  the  same 
person,  as  may  appear  expedient,  according  to  such  rules  and  regulations  as 
the  corporation  may  describe. 

•This  is  not  in  conflict  with  the  previous  decisions  of  this  court.    The  timjq 
discretion  given  to  the  corporation  is  not  unlimited  to  sell  each  lot  •- 
for  its  own  taxes.      On  the  contrary,  the  words  "  it  shall  be  lawful "  and 
"may"  sell  one  lot,  impose  an  obligation  to  stop  selling  if  that  one  lot 
produces  enough  to  pay  the  taxes  on  all.^ 

What  a  public  corporation  or  officer  is  empowered  to  do  for  others,  and  it  is 
beneficial  to  them  to  have  done,  the  law  holds  he  ought  to  do. 

This  was  an  action  of  ejectment  brought  by  John  Mason, 
in  his  lifetime,  to  recover  possession  of  some  lots  in  the  city 
of  Washington  held  under  a  tax  title. 

The  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  County  of  Washington  and 
District  of  Columbia. 

In  the  trial  of  the  cause  in  the  Circuit  Court,  the  following 
statement  of  facts  was  agreed  upon,  subject  to  the  opinion  of 
the  court  upon  it. 

Statement. 

"  The  plaintiff,  to  support  the  issue  on  his  part,  made  out  a 
title  in  one  Benjamin  Stoddert,  in  all  the  lots  in  the  declara- 
tion mentioned,  except  lot  No.  8,  in  square  No.  44,  under  the 
Commissioners  of  the  City  of  Washington,  or  the  Superin- 
tendent of  the  Public  Buildings  in  said  city,  and  proved  that 
lot  No.  8,  in  square  No.  44,  was  allotted  to  Robert  Morris  and 
John  Nicholson,  original  proprietors  of  the  ground  on  which 
the  said  square  was  laid  out,  in  the  distribution  of  the  lots  in 
said  square  between  the  public  and  the  proiuietors,  and  then 
made  out  a  title  in  the  said  Benjamin  Stoddert,  under  the  said 
Morris  and  Nicholson,  to  the  said  lot  No.  8,  in  s(piare  No.  44. 
It  was  thereupon  agreed  that  Benjamin  Stoddert  was,  prior 
to  the  18th  day  of  April,  in  the  year  1805,  seized  in  fee  of  all 
the  lots  in  the  said  declaration  mentioned.  The  plaintiff, 
further  to  support  the  issue  on  his  part,  offered  to  read,  and 
rciad  in  evidence  to  the  jury,  a  deed  of  conveyance  of  each  of 
the  said  lots  from  the  said  Benjamin  Stoddert,  bearing  date  the 
18th  day  of  April,  in  the  year  1805,  to  David  Peter  and  James 
S.  Morsell,  and  to  the  survivor  of  them,  and  the  heirs  of  sucli 
survivor,  in  the  words  and  figures  following,  to  wit  (copied  in 

1  DisTiNOiiiSHBD.    Thompson  y.  r^s-  706;  28  Ala.,  28;  46  Cal.,  696;  44 

see  of  Carroll,  "2,2  How.,  484;  Suncroi-  Conn.,  634;*()8  HI.,  144;  70  Id.,  687; 

aors  V.  United  States,  4  WaH.,  446.  110  Ma«8.,  2.38,  2.30;  126  Id.,  198,  201; 

As  to  when  the  word  "may"  in  a  48  Mo.,  167;  11  Nev.,  260;  61  N.  Y., 

statute  wiU   ha  constnuMl    to    mean  401,  40(; ;  72  Id.,  683,  686. 
"must"  or  "shall,"  sec  also  6  Wall.. 
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p.  20)  ;  also  the  printed  articles  of  association  mentioned  and 
referred  to  in  the  said  deed  (copied  in  p.  49).  The  plaintiff 
also  offered  to  read,  and  read  in  evidence  to  the  jury,  the  bill 
of  complaint,  answers,  and  decree,  in  a  certain  cause  on  the 
chancery  side  of  the  said  Circuit  Court  for  the  county  afore- 
said, in  which  Henry  Alexander  and  Mary  Air  were  com- 
plainants, and  James  S.  Moraell,  and  Joseph  Forrest,  and 
others,  were  defendants ;  also  the  report  of  the  proceedings 
of  James  S.  Morsell,  the  trustee  appointed  by  the  decree  of 
♦9*^01  ^^  court,  in  the  said  cause,  and  of  the  *8ales  made 
J  by  him  in  virtue  of  such  decree,  and  the  orders  of  the 
said  court  ratifying  the  said  sales,  and  a  deed  from  the  said 
trustee  to  the  plaintiff's  lessor,  the  said  John  Mason,  for  the 
said  lots  in  the  said  declaration  mentioned,  bearing  date  the 
13th  day  of  November,  in  the  year  1844  (copied  in  pp.  32  to 
67).  The  plaintiff  also  read  in  evidence  to  the  jury  two 
receipts  signed  W.  W.  Billing,  collector,  marked  B  and  C, 
one  for  taxes  for  the  years  1826  and  1827,  the  other  for  taxes 
for  the  year  1832,  on  sundry  lots  therein  mentioned,  assessed 
to  the  Washington  Tontine  Company  (copied  in  pp.  61,  62). 
The  plaintiff  there  rested. 

"Whereupon  the  defendant,  to  support  the  issue  on  his 
part,  produced,  and  read  in  evidence  to  the  jury,  the  official 
assessment-books  of  the  corporation  of  the  city  of  Washing- 
ton, for  the  years  1836  and  1837,  and  proved  that  the  lots  in 
the  said  declaration  mentioned,  with  divera  other  lots  in  the 
said  city,  amounting  to  twenty  in  number,  were  assessed  for 
the  said  j'ears  to  the  Washington  Tontine  Company ;  *  that 
the  said  lots,  and  many  others  in  the  said  city,  had  been  so 
assessed  in  the  books  of  the  said  corporation  to  the  Washing- 
ton Tontine  Company,'  from  the  years  1808  down  to  1840 
inclusive.  The  defendants  also  produced  and  read  in  evi- 
dence the  tax-books  of  the  said  corporation  for  the  years  1836 
and  1837,  and  proved  thereby  that  the  lots  in  the  said  decla- 
ration mentioned,  and  sundry  other  lots  assessed  to  the  Wash- 
ington Tontine  Company,  appeared  arranged  in  columns  in 
the  established  and  accustomed  forms,  exhibiting  the  manner 
in  which  said  lots  were  assessed  for  those  years,  the  numbers 
of  the  lots  and  squares,  the  rate  of  assessment,  valuation  of 
the  lots  severally,  the  valuation  of  the  improvements,  and  the 
amount  of  tax  on  each  lot ;  that  the  lots  so  assessed  to  the 
Washington  Tontine  Company  were  entered  in  the  said  tax- 
books  for  the  years  1836  and  1837,  in  the  following  manner 
(copied  in  pp.  63       ). 

"  The  defendant  further  proved,  that  the  tax  on  the  said 
lots,  so  assessed  to  the  Washington  Tontine  Company,  for  the 
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year  1836,  fell  due  and  was  payable  on  the  1st  day  of  Janu- 
ary, in  the  year  1837,  and  the  tax  on  the  same  lot  for  the  year 
1837  fell  due  and  was  payable  on  the  Ist  day  of  January, 
1838 ;  and  that  on  the  1st  day  of  January,  in  the  year  1838, 
there  were  two  years'  taxes  due  and  in  arrear  on  the  said  lots 
in  the  said  declaration  mentioned,  and  on  the  others  so  assessed 
to  the  said  Washington  Tontine  Company.  It  is  further 
proved,  on  the  part  of  the  defendant,  that  the  collector  of 
taxes  imposed  by  the  said  corporation,  and  who  was  author- 
ized to  advertise  and  sell  the  property  liable  to  be  sold  in  the 
said  city  for  taxes,  on  *the  15th  day  of  September,  in  r«oc-| 
the  year  1838,  the  taxes  on  the  said  lots  for  the  year  ^ 
1836  and  1837  being  in  arrear  and  unpaid,  caused  to  be  in- 
serted in  the  National  Intelligencer,  a  newspaper  published  in 
the  said  city,  the  following  advertisement  (copiea  in  p.  64) ; 
and  that  the  said  advertisement  appeared  in  the  said  news- 
paper once  in  each  week  for  twelve  successive  weeks  before 
the  day  appointed  therein  for  the  sale  of  the  said  lots ;  that 
the  said  advertisement  was  erroneous,  in  that  it  stated  that 
three  years'  taxes  were  in  arrear  and  unpaid  on  the  said  lots, 
the  fact  being  that  the  tax  on  the  said  lots  for  the  year  1835 
had  been  paid  to  the  corporation  before  the  said  advertisement 
appeared ;  that  such  error  was  detected  before  the  sale,  and 
the  lots  were  in  fact  sold  for  the  taxes  due  and  in  arrear  for 
the  years  1836  and  1837 ;  that  in  pursuance  of  his  authority, 
and  according  to  the  tenor  of  the  said  advertisement,  the  said 
collector,  on  the  8th  day  of  December,  in  the  year  1838,  set 
up  at  public  sale,  in  the  Aldermen's  room,  in  the  City  Hall, 
in  said  city,  in  the  presence  of  about  sixty  persons,  the  said 
lots  so  advertised  and  assessed  to  the  Washington  Tontine 
Company ;  and  the  said  lots,  being  all  the  lots  so  assessed  to 
said  Washington  Tontine  Company,  were  severally  sold,  each 
for  its  own  tax,  and  the  said  sales  were  reported,  and  entered 
on  the  official  sales  book  of  the  said  corporation,  in  manner 
and  form  following,  (copied  in  p.  65,)  which  shows  the  num- 
ber of  the  lots  ana  squares,  to  whom  the  same  were  assessed, 
the  names  of  the  purchasers,  the  amount  of  tax  due  on  each 
lot,  the  expenses  of  sale,  and  the  amount  for  which  each  lot 
sold ;  it  was  also  proved  by  the  said  collector,  and  is  admitted, 
that  the  said  lots  were  sold  in  the  order  in  which  they  appear 
set  down  in  the  said  advertisement  and  report  of  sales. 

"  It  was  further  proved  by  the  defendant,  that  the  said  de- 
fendant paid  the  taxes  and  expenses  on  each  lot  purchased  by 
him  at  said  sale  ;  and  that  on  the  19th  day  of  May,  in  the 
year  1841,  the  said  defendant  paid  the  residue  of  the  purchase- 
money  for  the  said  lots  bouglit  by  hiin,  with  interest  thereon, 
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at  the  rate  of  10  per  cent,  from  the  8th  day  of  December,  in 
the  year  1840,  to  the  said  19th  day  of  May,  1841,  and  no 
more,  and  received  a  deed  for  the  said  lots  from  the  mayor  of 
the  said  city  of  Washington  on  the  1st  day  of  June,  in  the 
same  year,  duly  executed  and  acknowledged,  and  afterwards 
recorded,  which  was  given  in  evidence  to  the  jury,  and  in  the 
words  and  figures  following,  to  wit  (copied  in  p.  66).  It 
was  further  admitted,  that  the  said  John  Mason,  the  plaintiff 
lessor,  was  one  of  the  original  subscribers  and  members  of  the 
said  Washington  Tontine  Company,  from  the  commencement 
^of^oi  ^^  ^^  *organization  to  its  dissolution,  and  received  his 
-'  share  of  the  assets  thereof;  and  that  certificates  of 
stock  in  said  company  were  issued  by  said  company  to  the 
original  shareholders,  in  the  words  and  figures  following,  to 
wit  (copied  in  p.  70).  And  that  the  said  John  Mason,  the 
plaintiff  lessor,  held  such  certificate  for  the  shares  of  stock 
in  the  said  company  owned  by  him. 

"  Whereupon,  the  said  facts  having  been  so  proved  and 
agreed,  and  reduced  to  writing,  it  was  agreed  by  the  counsel 
for  the  plaintiff  and  the  defendant,  that  a  verdict  should  be 
entered  for  the  defendant,  subject  to  the  opinion  of  the  court 
on  the  facts  and  evidence  so  proved,  agreed,  and  stated,  as 
well  on  the  part  of  the  plaintiff  aa  of  the  defendant ;  and  that 
if  the  court  should  be  of  opinion,  from  the  facts  and  evi- 
dence so  proved,  agreed,  and  stated,  on  both  sides,  that  the 
sale  of  the  lots  mentioned  in  the  declaration  so  made  as  afore- 
said, by  the  authority  of  the  corporation  of  Washington  city, 
was  a  legal  and  valid  sale,  and  that  the  defendant  thereby  ac- 
quired a  legal  title  to  the  said  lots,  the  said  verdict  should  be 
entered  for  the  defendant ;  but  if  the  court  should  be  of 
opinion  that  the  said  sale  was  not  a  legal  and  valid  sale,  and 
that  the  legal  title  to  the  said  lots  did  not  thereby  pass  to  the 
defendant,  that  the  verdict  shall  be  entered,  and  judgment 
thereon  be  recorded  for  the  plaintiff.  Either  pjirty  to  have 
a  right  of  ai)peal  to  the  Supreme  Court  of  the  United  States 
upon  the  above  statement  of  facts  and  evidence,  so  proved 
and  agreed,  and  tlie  judgment  of  the  court  thereon. 

"  John  Marbury,  Plaintiff's  Attorney. 
W.  Redin,  Defendant's  Attorney.'^ 


The  assessed  value  of  the  lots  and  report  of  sales,  referred 
to  in  the  above  statement,  were  as  follows : — 
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Assessed  Value  of  the  Lots. 


Owner's  Name  and 
Residence. 

O  H 

5 

<M 

o    • 

4 

Value 
of  Lot. 

Owner's  Name  and 
Residence. 

^1 
31 

2 

Value 
of  Lot. 

Washington  Tontine  Co. 

$82 

Washington  Tontine  Co. 

$108 

— 

24 

2<» 

— . 

10 

f« 

— 

26 

109 

-_ 

14 

138 

6 

7 

163 

_ 

15 

101 

— 

8 

90 

37 

6 

JK) 

17 

13 

96 

42 

1 

137 

— 

14 

81 

44 

8 

109 

28 

5 

111 

55 

1 

123 

— 

6 

as 

— 

2 

169 

■■^ 

28 

311 

^^ 

15 

230 

*  Extract  from  the  Report  made  by  the  Collector  to  the  r^oro 
Register^  of  Lots  sold  for  Taxes^  on  the  8th  day  of   •- 
December^  1838. 
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6 
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^— 

26 

6 

7 

— 

8 

17 

13 

^^ 

14 

28 

5 

— 

6 

— 

28 

31 

2 

— 

10 

— 

14 

— 

15 

37 

6 

42 

1 

44 

8 

55 

1 

— 

2 

— 

15 

To  whom  assessed. 


Washington  Tontine  Co. 


(( 
({ 
(I 
«< 
<( 
«( 
<i 
f< 
<< 
i< 
II 
(I 
(I 
ii 
i< 
II 
II 
II 


if 
11 
II 
II 
II 
If 
II 
II 
II 
II 
II 
II 
i( 
II 
II 

14 
II 
II 
II 


Tax 
Lot. 

1 

**  - 

a 

o.a 

o 

mount 
on  eac 

§ 

< 

H 

91.22 

$0.94 

4.44 

1.0(> 

1.(^4 

o.<« 

2.46 

0.99 

1.34 

1.14 

1.44 

0.95 

1.22 

OM 

l.(i8 

0.95 

1.24 

O.fKJ 

4.(>8 

1.07 

2.96 

1.01 

1.44 

0.95 

1.92 

0.97 

1.62 

0.96 

1.34 

1.14 

2.04 

0.97 

1.64 

0.{)6 

1.84 

o.jy? 

2.56 

0.99 

3.46 

1.03 

To  whom  sold. 


Anthony  Preston 


«f 


T.  W.  Pairo 
Wm.  Easby 


If 


Anthony  Preston 

G.  C.  Granimer 

J.  N.  Pearson 
fi 


It 
II 
II 
<i 
II 
II 
•I 
It 


G.  C.  Grammer 
J.  N.  Pearson 
A.  Preston. 


4> 


Upon  the  agreed  state  of  facts,  the  Circuit  Court  gave 
judgment  for  the  defendant.  The  plaintiff'  brought  the  case 
to  this  court,  by  writ  of  error,  and  the  present  plaintiiTs  in 
error  were  his  heirs  and  devisees. 

It  was  argued  by  Mr,  Jamc^  M.  Mason,  for  the  plaintiffs  in 
error,  and  Mr,  Bradley^  for  the  defendant  in  error. 
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On  the  part  of  the  plaintiffs  in  error,  three  points  were 
raised,  of  which  it  is  necessary  to  notice  only  one. 

1.  That,  pursuant  to  the  charter  of  their  authority,  it  was 
the  duty  of  the  corporate  authorities  of  this  city,  in  selling 
for  taxes  in  arrears  the  several  lots  in  the  proceedings  men- 
tioned, all  of  which,  though  belonging  to  the  appellant,  were 
assessed  to  the  Washington  Tontine  Company,  to  sell  only 
"  so  much  thereof  as  might  be  necessary  "  to  pay  the  taxes 
due,  with  all  legal  costs  and  charges  arising  thereon ;  that  is 
to  say,  to  sell "  one  or  more  of  said  lots,"  so  assessed,  as  might 
be  found  necessary  to  discharge  the  same. 

Whereas,  as  appears  by  the  case  stated,  these  lots  were 
"  severally  sold  each  for  its  own  tax,"  without  regard  to  the 
fact  that  the  first  two  lots  sold  did  sell  for  more  than  suffi- 
*2'>41  ^^^^^  ^  *P*y  all  taxes  and  charges  due  on  the  whole 
J  number  advertised,  as  assessed  to  the  Washington 
Tontine  Company.  Upon  this  point  we  refer  to  the  act 
aforesaid  of  1820,  §  10;  Act  of  1824,  §  4  ;  Act  of  1848,  §  7 ; 
Corporation  of  Washington  v.  Pratt^  8  Wheat.,  681 ;  Monken- 
dorf  V.  Taylor's  Lessee^  4  Pet.,  349;  Stead's  Executors  v. 
Course^  4  Cranch,  403 ;  Williams  et  al.  v.  PeytorCs  Lessee^  4 
Wheat.,  77;  8.  c,  4  Cond.  Rep.,  349;  Thatcher  et  al.  v. 
Powell^  6  Wheat.,  119. 

Mr.  Bradley^  for  the  appellant,  maintained  the  following 
propositions : — 

Fii-st.  The  power  of  taxation,  and  the  mode  in  which  it  is 
to  be  exercised,  are  given  alone  by  the  act  of  May,  1820. 

And  in  point  of  fact  all  the  requirements  of  that  act  in 
that  particular  have  been  complied  with,  and  the  books  of 
the  corporation  are  evidence  of  these  acts. 

Second.  The  means  of  enforcing  this  power,  as  against 
the  lot  itself,  are  given  in  the  second  section  of  the  act  of 
1824. 

And  in  point  of  fact  all  the  acts  necessary  under  that  sec- 
tion to  be  done  have  been  fully  performed  by  them  in  this 
case,  unless  they  are  restricted  by  the  fourth  section  of  the 
same  act. 

Third.  That  the  fourth  section  of  the  act  of  1824  is  not 
mjindatory ;  and  it  is  left  to  the  discretion  of  the  corporate 
authorities  whether  they  will  or  will  not  provide  for  the  sale 
of  any  one  or  more  lots,  or  part  or  parts  of  lots,  to  satisfy  the 
taxes  due  on  the  whole,  assessed  to  the  same  person. 

No  objection  having  been  taken  below,  and  none  appearing 
on  the  record  as  to  the  first  two  propositions,  the  argument 
will  be  princii^ally  directed  to  the  third,  on  which,  indeed, 
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the  case  turns.  If  it  shall  be  established,  this  case  will  oper- 
ate to  confirm  the  titles  to  a  vast  amount  of  property  in  this 
city  which  has  been  sold  for  taxes  since  1824;  and  if  a  differ- 
ent construction  is  given  to  it,  those  titles  will,  to  that 
extent,  be  disturbed. 

1st.  If  we  collect  from  the  original  act  and  this  supplement 
alone,  or  from  the  case  of  the  Vorporation  of  Washington  v. 
Pratt^  Francis^  and  others^  the  defects  which  existed  in  the 
charter,  and  which  were  designed  to  be  remedied  by  this  sup- 
plement, we  will  find  it  must  be  construed  as  discretionary 
and  not  mandatory.  The  following  rules  of  interpretation 
are  given  by  the  Barons  of  the  Exchequer  in  Heydon^s  case^ 
3  Co.,  7  : — Inquire 

1.  What  was  the  common  law  before  making  the  act. 

2.  What  was  the  mischief  and  defect  against  which  the 
common  law  did  not  provide. 

*3.  What  remedy  Parliament  hath  resolved  and  ap-  r«occ 
pointed  to  cure  the  disease  of  the  commonwealth,  &c.    ^ 

4.  The  true  reason  of  the  remedy. 

And  it  was  held  to  be  the  duty  of  the  judges,  at  all  times, 
to  make  such  construction  as  would  suppress  the  mischief 
and  advance  the  remedy,  putting  down  all  subtile  inventions 
for  the  continuance  of  the  mischief,  et  pro  privato  commodo  ; 
and  adding  force  and  life  to  the  cure  and  remedy,  according 
to  the  true  intent  of  the  makers  et  pro  bono  publico. 

And  Dwarris,  p.  697,  says, — "  The  cause  and  reason  of  the 
act  (or,  in  other  words,  the  mischief  requiring  the  remedy) 
may  either  be  collected  from  the  statute  itself,  or  discovered 

from  circumstances  extrinsic  of  the  act The  remedy 

is  to  be  gathered  from  the  act  itself." 

2d.  If  we  take  the  whole  act,  and  compare  its  different  pro- 
visions to  reconcile  them,  this  section  must  be  construed  as 
granting  a  power  to  be  exercised  at  the  discretion  of  the  cor- 
poration. Howell  y.  Lord  Zouch^  Plowd.,  365;  Doe  d.  By- 
water  v.  Brandling^  7  Barn.  &  C,  643;  Co.  Lit.,  381,  a; 
Opinion  of  Coleridge,  J.,  in  Rex  v.  Poor  Latv  Com.^  6  Ad. 
&  EL,  7  ;  Broom,  Leg.  Max.,  263,  254 ;  1  Kent,  Com.,  462 ; 
Pennington  v.  Cox^  2  Cranch,  33 ;  U,  States  v.  Fisher^  Id., 
358. 

3d.  If  the  words  are  not  precise  and  clear,  and  such  con- 
struction is  given  as  will  alone  secure  it  from  an  absurd  con- 
sequence, it  must  be  taken  as  permissive,  not  mandatory. 
Commonwealth  v.  Kimball^  24  Pick.  (Mass.),  37 ;  United 
States  V.  Fisher,  2  Cranch,  358. 

4th.  In  order  that  one  clause  shall  not  frustrate  and 
destroy  the  others,  but  explain  and  support  them,  this  section 
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must  be  construed  as  permissive.  Best,  J.,  4  Bing.,  196  ; 
Dwarris,  703,  704. 

6th.  The  words  of  the  act  are  plain  and  unambiguous.  It 
is  "to  be  read  without  breaks  or  stops";  there  are  qualify- 
ing words  at  the  end  of  the  section  ;  they  must  operate  on  all 
the  precedent  grants  in  the  section.  2  lust.,  50;  Dwarris, 
704 ;  1  Stev.  Elec.  L.,  21. 

6th.  It  may  be  generally  true,  that,  where  a  public  body  or 
officer  has  been  clothed  by  statute  with  power  to  do  an  act 
which  concerns  the  public  interest,  or  the  right  of  third  per- 
sons, the  execution  of  the  power  may  be  insisted  on  as  a 
duty,  though  the  phraseology  of  the  statute  be  permissive 
merely  and  not  peremptory.  Citi/  of  New  York  v.  Furze^  3 
Hill  (N.  Y.),  612.  Yet  if  the  exercise  of  that  power  is 
clearly  intended  by  the  legislature  to  be  discretionary  in  the 
public  body  or  officer  to  whom  it  is  intrusted,  the  rule  can- 

♦S'lfl  "^*'  ^PP^y*  ^^^  ^^  general  *rule  can  be  laid  down 
J  upon  this  subject,  further  than  that  that  exposition 
ought  to  be  adopted  in  this,  as  in  other  cases,  which  carries 
into  effect  the  true  intent  and  object  of  the  legislature  in  the 
enactments.  Story,  J.,  in  Minor  et  al.  v.  The  Mechanics* 
Bank  of  Alexandria^  1  Pet.,  64. 

In  this  case  the  intention  is  clear  from  "the  cause,  the  rea- 
7"  son,  and  remedy,^'  from  "  the  whole  act  itself,"  from  "  a  com- 
parison of  the  different  sections  and  provisions,"  from  "  the 
very  words  of  the  act,"  and  because  "  any  other  construction 
would  involve  absurd  consequences,"  and  that  intention  was, 
not  to  give  a  power  which  the  corporation  mtist^  but  which  it 
mighty  exerci    . 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

Several  reasons  have  been  assigned  for  the  reversal  of  the 
judgment  in  this  case ;  but  as  we  think  one  of  them  is  well 
founded,  it  is  not  necessary  to  examine  the  others.  That 
one  is  the  sale  of  each  of  the  twenty  lots,  assessed  to  the 
Washington  Tontine  Company,  instead  of  selling  the  first 
two  lots  only,  they  having  been  bid  off  for  more  than  enough 
to  pay  the  taxes  on  the  whole.  The  sale  of  all  of  them  was, 
therefore,  unnecessary  to  insure  the  collection  of  all  the 
taxes ;  and  as  they  brought  but  little  beyond  one  fourth  of 
their  appraised  value,  the  sale  of  all  was  not  only  unnecesa- 
ry,  but  a  great  sacrifice  of  property. 

It  is  admitted  by  the  city,  which  defends  this  action,  that 
the  law  authorized  the  sale  of  so  many  lots  assessed  to  the 
same  proprietor  as  would  be  sufficient  to  pay  the  taxes  on 
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all,  and  there  to  stop.  But  at  the  same  time,  it  is  contended 
that  the  law  allowed  a  discretion  to  the  city  to  sell  each  lot 
for  the  tax  on  each,  and  that  in  the  exercise  of  this  discretion 
the  sale  of  all  can  be  vindicated  as  legal. 

We  think  otherwise.  After  careful  examination,  we  are 
satisfied  that  no  such  discretion  was  meant  to  be  conferred, 
under  the  circumstances  of  the  present  case.  Though  the 
ancestor  of  the  plaintiffs  in  error  became  entitled  to  eleven 
of  the  twenty  lots  sold  as  early  as  1827,  and  paid  the  taxes 
on  them  for  two  or  three  years,  yet  he  never  caused  his  name 
to  be  entered  in  the  city  books  as  proprietor  of  them,  nor 
obtained  any  deed  of  them  executed  and  recorded,  so  that 
the  city  might  see  the  change  of  title  to  him  on  the  records, 
and  tax  them  to  him,  till  November  13th,  1844.  Hence,  in 
1836-37,  when  the  taxes  now  in  controversy  were  assessed, 
the  city  rightfully  taxed  all  these  lots  to  the  Tontine  Com- 
pany, and  could  sell  any  of  them  to  pay  the  taxes  imposed 
on  all,  against  that  company. 

*The  ancestor  of  the  plaintiffs  could  not  complain  r«oA;7 
of  that  course,  under  his  own  neglect  to  perfect  his  *- 
title,  so  as  to  have  his  name,  rather  than  the  name  of  the 
company,  entered  on  the  tax-list  as  owner  of  eleven  of  the 
lots.  Much  less  does  it  comport  with  reason  that  the  city 
should  on  this  ground  object  to  its  own  power  to  sell  any  of 
those  lots  to  pay  the  taxes  assessed  on  all,  when  its  officers  harr 
claimed  them  all  to  belong  to  the  company,  and  had  assessed 
and  sold  them  all  as  the  property  of  the  company. 

But,  independent  of  this,  a  discretion  to  sell  all  is  claimed 
under  the  act  of  Congress  of  1824.  In  order  to  judge  cor- 
rectly whether  there  is  a  good  foundation  for  this  discretion, 
it  will  be  necessary  to  examine  briefly  the  history  of  the  legal 
provisions  on  this  point,  and  the  provisions  themselves. 

Under  the  city  charter,  as  amended  May  4th,  1812  (2  Stat, 
at  L.,  p.  721,  §  8),  "  unimproved  lots,"  "  or  so  much  thereof 
as  may  be  necessary  to  pay  such  taxes,  may  be  sold,"  for 
their  payment. 

On  the  15th  of  May,  1820,  a  new  charter  was  given  to  the 
city,  which  provided  that  "  real  property,  whether  improved 
or  unimproved,"  "or  so  much  thereof,  not  less  than  a  lot, 
(when  the  property  upon  which  the  tax  has  accrued  is  not 
less  than  that  quantity,)  as  may  be  necessary  to  pay  any 
such  taxes,"  "  may  be  sold,"  &c.     3  Stat  at  L.,  p.  589,  §  10. 

In  1823,  a  decision  was  made  by  this  court,  in  the  case  of 
the  Corporation  of  Wasfdnffton  v.  Pratt^  8  Wheat.,  687,  set- 
tling the  construction  of  the  laws  as  existing  in  1812  on 
several  points  in  relation  to  the  assessment  and  sale  of  lots 
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for  taxes ;  and,  among  other  things,  holding  on  this  particular 
point  as  follows : — "  But  if  taxes  be  due  by  one  and  the  same 
individual  in  small  sums  upon  many  lots,  and  one  lot,  being 
set  up  for  sale,  produces  a  sum  adequate  to  the  payment  of 
all,  the  whole  arrears  become  paid  off,  and  no  excuse  can 
then  exist  for  making  further  sales."  The  act  of  May  26th, 
1824,  was  then  passed,  which  in  some  respects  provided  anew 
concerning  a  part  of  the  points  settled  in  1823,  where  the 
act  or  charter  of  1820  was  similar  to  that  of  1812. 

But  on  the  point  now  under  consideration  it  made  a  special 
provision  in  these  words : — "  And  be  it  further  enacted,  that 
it  shall  be  lawful  for  the  said  corporation,  where  there  shall 
be  a  number  of  lots  assessed  to  the  same  person  or  persons, 
to  sell  one  or  more  of  such  lots  for  the  taxes  and  expenses 
due  on  the  whole ;  and  also  to  provide  for  the  sale  of  any 
part  of  a  lot  for  the  taxes  and  expenses  due  on  said  lot,  or 
other  lots  assessed  to  the  same  person,  as  may  appear  expe- 
*2^81  ^^®*^^'  according  to  such  *rules  and  regulations  as  the 
J  said  corporation  may  prescribe."  (See  act  of  May 
26th,  1824,  §  4.) 

The  city  contends,  that  this  changed  the  constructioa  given 
to  the  law  of  1812  by  this  court  in  1823,  or  rather  changed 
the  law  of  1820,  which  was  the  same  in  substance  as  that  of 
1812,  and  conferred  a  discretion  to  sell  each  lot  for  its  own 
tax,  or  only  so  many  of  several  assessed  to  the  same  person 
as  might  be  necessary  to  pay  all  the  taxes  due  from  him. 

But  it  will  be  seen  that  the  language  used  in  the  last  act, 
of  1824,  was  substantially  the  same  on  this  subject  as  that  in 
1812  jind  1820.  The  words  used  in  the  former  acts,  as  to  a 
sale  of  all  or  a  portion  of  the  lots  for  the  taxes  on  all,  had 
been  recently  adjudged  by  this  court  to  require  absolutely 
that  the  latter  course  be  pursued  when  a  part  sold  for  enough. 
And  Congress,  so  far  from  appearing  to  wish  an  alteration  of 
the  law  in  this  i)articular,  as  just  construed,  seem  to  sanc- 
tion it  by  declarhig  explicitly,  as  before,  the  existence  of  the 
power  to  sell  a  part  of  the  lots,  and  which  power  tliis  court 
had,  under  all  the  circumstances,  decided  was  imperative  on 
the  city.  The  chief  difference  in  this  respect  between  the 
acts  of  1812,  1820,  and  1824  was,  that,  in  the  last,  Congress 
used  more  clear  and  positive  terms  than  before,  when  author- 
izing the  sale  of  a  part  of  the  lots  for  all  the  taxes,  and  added 
a  material  change,  authorizing  them  to  sell,  when  "  appearing 
expedient,"  even  a  part  of  one  lot.  Evidently,  by  the  sense 
and  the  locality  in  the  sentence  of  the  expression  "as  may 
appear  expedient,"  they  confined  any  new  discretion  or  expe* 
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diency  thus  conferred  to  the  new  provision  for  the  sale  of  a 
part  of  a  lot. 

Was  there  any  reason  existing  why  we  should  infer  tliat 
Congress  meant  to  make  any  other  change  than  this  last  in 
respect  to  such  sales  ? 

The  former  provisions  for  selling  only  one  or  more  lots, 
when  enough  to  pay  the  taxes  on  all  belonging  to  the  same 
owner  had  existed  so  long,  had  been  so  positively  adjudged 
by  this  court  to  be  imperative,  and  were  so  obviously  just  and 
necessary  to  prevent  sacrifices  and  speculation,  that  Congress 
in  1824  might  well  entertain  no  disposition  to  alter  them,  but 
rather  to  adopt  and  confirm  the  construction  given  by  this 
court  in  the  previous  year. 

With  the  knowledge  of  our  construction,  like  words  being 
a^in  repeated  by  Congress,  it  may  well  be  considered  that  a 
like  construction  was  intended,  and  was  expected  to  be  given 
to  those  words.  The  only  plausible  argument  which  remains 
to  be  considered  against  the  design  to  make  this  power  to  sell 
only  enough  to  pay  all  the  taxes  mandatory,  as  it  had  before 
*been  construed  by  this  court,  rests  on  the  supposed  r«25a 
incorrectness  of  the  general  rule  of  construction,  as  '■ 
applied  to  the  facts  here,  which  holds  the  expression  "  may  " 
sell,  or  "  it  is  lawful "  to  sell,  in  a  particular  way,  to  be  im- 
perative. But  if  we  look  to  the  true  test  of  the  principle 
involved  in  the  question,  no  great  doubt  can  remain.  This 
general  rule  may  seldom  be  correct,  in  a  popular  sense,  as  to 
such  words  when  used  in  contracts  and  private  affairs.  But 
under  the  circumstances  existing  here,  it  is  founded  on  sound 
principles  and  numerous  precedents. 

The  form  of  expression  adopted  here,  it  must  be  remem- 
bered, is  employed  in  laws,  and  not  contracts,  and  of  course, 
if  a  well  established  construction  had  been  before  given  to  it 
in  laws  by  the  courts  under  certain  cii'cumstances,  it  must  be 
presumed  to  have  been  well  known,  and  intended  here  under 
like  circumstances.  What  are  these  circumstances?  When- 
ever it  is  provided  that  a  corporation  or  officer  "may  "  act  in 
a  certain  way,  or  it  "  shall  be  lawful "  for  them  to  act  in  a 
certain  way,  it  may  be  insisted  on  as  a  duty  for  them  to  act 
so,  if  the  matter,  as  here,  is  devolved  on  a  public  officer,  and 
relates  to  the  public  or  third  persons. 

Thus,  in  Bex  cf  Regina  v.  Barlow,  2  Salk.,  609,—"  Where 
a  statute  directs  the  doing  of  a  thing  for  the  sake  of  justice 
or  the  public  good,  the  word  '  may '  is  the  same  as  the  word 
'  shall ' ;  thus,  23  Hen.  6  says  the  sheriff  may  take  bail ;  this 
is  construed  he  ffhall,  for  he  is  compellable  so  to  do."  Car- 
thew,  293. 
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On  this,  see  further,  I%e  King  v.  The  Inhabitants  of  Derby ^ 
Skinn.,  370 ;  BackwelVs  case,  1  Vern.,  152-154 ;  2  Chit.,  251 ; 
Dwarr.  Stat.,  712 ;  Newburgh  T,  Co,  v.  Miller,  5  Johns. 
(N.  Y.)  Ch.,  113 ;  City  of  New  York  v.  Furze,  8  Hill  (N.  Y.), 
612,  614 ;  Minor  et  al,  v.  The  Mechanics'*  Bank,  1  Pet.,  64. 
Without  going  into  more  details,  these  eases  fully  sustain  the 
doctrine,  that  what  a  public  corporation  or  officer  is  empowered 
to  do  for  others,  and  it  is  beneficial  to  them  to  have  done,  the 
law  holds  he  ought  to  do.  The  power  is  conferred  for  then- 
benefit,  not  his ;  and  the  intent  of  the  legislature,  which  is 
the  test  in  these  cases,  seems  under  such  circumstances  to 
have  been  "  to  impose  a  positive  and  absolute  duty."  But, 
under  other  circumstances,  where  the  act  to  be  done  affects 
no  third  persons,  and  is  not  clearly  beneficial  to  them  or  tlie 
public,  the  words  "  may  "  do  an  act,  or  it  is  "  lawful "  to  do 
it,  do  not  mean  "  must,"  but  rather  indicate  an  intent  in  the 
legislature  to  confer  a  discretionary  power.  Malcom  v. 
Bogers,  5  Cow.  (N.  Y.),  88 ;  1  Pet.,  64 ;  5  Johns.  (N.  Y.) 
Ch.,  118. 

♦2601  *^^'  ^^  private  contracts  or  trusts,  such  language 
"I  may  confer  a  discretion.  5  Johns.  (N.  Y.)  Ch.,  113. 
But  in  the  case  of  a  law  and  of  public  officers,  and  as  to  acts 
aifecting  third  peraons,  as  here,  that  tlie  authority  thus  con- 
ferred must  be  construed  to  be  peremptory  is  not  only  mani- 
fest from  the  above  precedents  and  their  analogies,  but  has 
been  virtually  settled  by  this  court  in  the  8th  of  Wheaton, 
before  cited,  on  the  act  of  1812,  which,  we  have  already  seen, 
used  language  the  same  in  substance  as  that  of  1824  on  this 
pjirticular  point. 

The  argument  that  the  owner  of  these  lots  need  not  have 
suffered  by  all  of  them  being  sold,  and  at  a  low  price,  because 
he  might  have  redeemed  them,  has  little  force  when  the  same 
oversight,  or  accident,  or  misfortune,  which  prevented  the 
seasonable  payment  of  the  tax,  is  likely  to  prevent  the  re- 
demption, and  when  this  argument,  if  sound,  would  apply  to 
any  other  defect  in  the  sale,  and  operate  against  the  force  of 
it,  on  the  ground  that  the  owner  might  redeem. 

But  instead  of  such  loose  constructive  leniency  towards  a 
purchaser  under  a  special  law,  it  is  well  settled  that  where  a 
tax  title  is  to  be  made  out  by  a  party  under  such  a  law,  as 
by  the  defendant  in  this  case,  it  must  be  done  in  all  material 
particulars  fully  and  clearly.  Stead's  Executors  v.  Course,  4 
Cranch,  403 ;  Waldron  v.  Tuttle,  3  N.  H.,  840.  In  the  lan- 
guage-of  some  of  the  cases,  it  must  be  done  "  strictly,"  "  ex- 
actly," "  with  great  strictness."  6  Wheat.,  127 ;  8  Id.,  683 ; 
4  Pet.,  359. 
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The  purchaser,  setting  up  a  new  title  in  hostility  to  the 
former  owner,  is  not  to  be  favored,  and  should  have  looked 
into  it  with  care  before  buying,  and  not  expect  to  disturb  or 
defeat  old  rights  of  freehold  without  showing  a  rigid  compli- 
ance with  all  the  material  requisitions  of  the  laws  under 
which  the  sale  was  made.  Finally,  it  tends  to  fortify  the 
view  here  iidopted,  that  the  statutes  in  several  States  on  the 
subject  of  such  sales  allow  only  so  many  lots  to  be  sold  as 
will  pay  all  the  taxes  against  the  same  owner,  such  course 
being  manifestly  the  most  just.  4  Crauch,  403 ;  4  Wheat., 
81,  w. 

Judgment  below  reversed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  holden  in  and  for  the  County  of 
Washington,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  *reversed,  with  costs,  and  that  r«o/>i 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  ^ 
said  Circuit  Court,  with  directions  to  award  a  venire  faeuM 
de  novo. 


■>•<»' 


Jacob  Stbadbb,  Robert  Buchanan,  John  McCobmick, 
John  R.  Coram,  Joseph  Smith,  James  Johnson,  and 
George  C.  Miller,  Trustees  of  the  CoKMEBCLiii 
Bank  of  Cincinnati,  v.  Henry  Baldwin. 

Where  the  defendant  pleaded  his  discharge  under  the  Bankrupt  Act  of  1B41 
passed  by  Congress,  and  the  plea  was  allowed,  the  plaintiff  cannot  bring  the 
case  to  this  court  to  be  reviewed,  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act. 

The  defendant  pleaded  a  privilege  or  exemption  under  a  statute  of  the  United 
States,  and  the  decision  was  in  favor  of  it. 

The  case,  must,  therefore,  be  dismissed,  for  want  of  Jurisdiction.^ 

This  case  was  brought  up,  from  the  Supreme  Court  of  the 
State  of  Ohio,  within  and  for  the  County  of  Hamilton,  by  a 
writ  of  error  issued  under  the  twenty-fifth  section  of  the 
Judiciary  Act. 

1  Applied.     Caln>te  v.  Stanton,  18  How.,  244;  Roosevelt  v.  Meyer,  1  Wall.,  51' 
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The  case  arose  in  this  way. 

Baldwin  was  a  clerk  in  the  Commercial  Bank  of  Cincin- 
nati. In  1844,  the  trustees  of  the  bank  brought  an  action  of 
assumpsit  against  him  for  $10,000.  Baldwin  pleaded,  amongst 
other  matters,  that  he  had  received  a  discharge  under  the 
bankrupt  law  passed  by  Congress.  The  plaintiffs  filed  a  rep- 
lication, that  the  debt  was  contracted  whilst  Baldwin  was 
acting  in  a  fiduciary  capacity,  and  therefore  not  discharged 
from  the  debt.  The  defendant  demurred  to  this  replication, 
which  demurrer  was  sustained  by  the  Superior  Court,  and 
also  by  the  Supreme  Court  of  Ohio  on  error. 

The  plaintiffs  then  brought  the  case  to  this  court,  under 
the  twenty-fifth  section  of  the  Judiciary  Act. 

It  was  argued  by  Mr,  Walker^  for  the  plaintiffs  in  error, 
and  Mr.  Lincoln^  for  the  defendant  in  error. 

The  question  of  juiisdiction  was  not  argued  by  either 
counsel. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  a  writ  of  error  to  the  Supreme 
Court  of  Ohio. 

As  the  power  of  this  court  to  review  the  decisions  of  State 
tribunals  is  limited  to  certain  specified  cases  and  conditions, 
*2fi21  ^^®  *first  inquiry  which  necessarily  presents  itself,  is 
J  whether  we  have  jurisdiction. 

The  plaintiffs  in  error  instituted  this  suit  in  the  Superior 
Court  of  Cincinnati.  The  declaration  has  the  common 
counts  in  assumpsit.  The  defendant  appeared  and  pleaded 
his  discharge  under  the  act  of  Congress  of  the  19th  of 
August,  1841,  to  "establish  a  uniform  system  of  bankruptcy, 
&c.  The  plaintiffs  denied  the  validity  of  this  discharge,  on 
the  ground  that  the  debt  was  incurred  by  defendant  while 
acting  as  clerk  or  book-keeper  in  the  Commercial  Bank,  and 
therefore  "  acting  in  a  fiduciary  capacity." 

The  Supreme  Court  of  Ohio  gave  judgment  for  the  de- 
fendant, and  the  plaintiffs  prosecuted  their  writ  of  error  to 
this  court. 

The  twenty-fifth  section  of  the  Judiciary  Act,  which  is  the 
only  source  of  our  authority  in  cases  like  the  present,  gives 
this  court  jurisdiction  to  "reexamine"  the  judgment  of  a 
State  court  only  where  the  decision  "is  against  the  title, 
right,  privilege,  or  exemption  specially  set  up  or  claimed  " 
under  an  act  of  Congress. 

The  plaintiffs  in  this  case  have  set  up  no  act  of  Congress 
in  their  pleadings,  under  which  they  support  their  claim  or 
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title  to  recover.  It  is  the  defendant  who  has  pleaded  a  privi- 
lege or  exemption  under  a  statute  of  the  United  States,  and 
relies  upon  it  as  his  only  defence.  If  the  decision  of  the 
State  court  had  been  against  him,  his  right  to  have  his  case 
reexamined  by  this  court  could  not  be  doubted.  But  the 
decision  has  been  in  favor  of  the  right  set  up  under  the 
sUitute,  the  validity  of  which  was  denied  by  the  plaintiflFs. 
We  have  no  jurisdiction  to  entertain  a  writ  of  error  to  the 
Supreme  Court  of  Ohio  at  their  suggestion. 

This  case  must,  therefore,  be  dismissed,  for  want  of  juris- 
diction. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Ohio,  within 
and  for  the  County  of  Hamilton,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  this  cause  be,  and  the  same  is 
hereby,  dismissed,  for  the  want  of  jurisdiction. 


♦Ann  Brabston,  Plaintiff  in  error  v.  Tobias  r«o^Q 

GinsoN.  L  ^^"^ 

Where  promissory  noU*8  were  executed  in  Louisiana,  but  made  payable  in 
Mississippi,  and  indorsed  in  Mississippi,  and  the  hidorsee  sues  in  Louisiana, 
the  law  of  Mississippi,  and  not  that  of  Louisiana,  must  be  the  law  of  the 
case.^ 


*  Cited.  Suj)ervisors  v.  (Jalbraith,  9 
Otto,  218;  Fitrh  v.  Reiner,  1  Flipp.,  17. 

Where  a  contract  is  by  its  terms  to 
bo  performed  in  a  State  otlier  tlian 
that  in  which  it  is  made,  the  law  of 
the  State  in  which  it  is  to  be  per- 
formed must  (govern.  Divkinsun  v. 
Edwards,  58  How.  (N.  Y.)  Pr.,  24; 
Dunn  y.  WtUh,  G2  Ga.,  241.  But  a 
contract  by  a  resident  of  one  State, 
made  and  to  be  performed  in  another, 
is  governed  by  the  Ut  lori  contractus 
as  regards  its  validity  and  construc- 
tion, and  not  by  the  lex  fori  where 
remedy  is  souglit  for  a  breach.  Wil- 
Hams  V.  Cnrr,  80  N.  C,  204. 

The  place  of  contract  is  not  the 
place  where  the  note  or  bill  is  made, 
drawn,  or  dated  ;  but  the  place  where 
it  is  delivered  from  drawer  to  drawee, 
from  promisor  to  payee,  from  indor- 


sers  to  indorsee.  Overton  v.  Bolton,  9 
Heisk.  (Tenn.),  762. 

The  question  whether  a  note  is  ne- 
gotiable in  form  is  to  be  decided  by 
the  law  of  the  State  where  it  was 
made,  not  of  that  where  it  is  sued. 
Stix  v.  Matheics,  03  Mo.,  371. 

The  endorsement  of  a  negotiable 
note  is  a  new  contract,  and  is  governed 
by  the  law  of  the  place  where  it  is 
made,  and  not  by  that  of  the  place 
where  the  remedy  is  sought.  Bur- 
rows V.  ITanneffan,  1  Mclean,  315; 
Iktris  V.  Clcmmn,  6  Id.,  622;  Bank  of 
Illinois  V.  liradff,  3  Id.,  268 ;  Dunda$ 
V.  Bowler,  Id.,  3i)7  ;  Orr  v.  Lacy,  4  Id., 
243. 

The  liability  of  the  endorser  of  a 
note  is  governed  by  the  law  of  the 
State  where  it  is  payable.  Gay  lord  Y. 
Johnson,  5  McLean,  448. 
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B7  the  law  of  Mississippi,  where  the  indorsee  sues  the  maker,  the  *'  defendant 
shall  be  allowed  the  benefit  of  all  want  of  lawful  consideration,  failure  of 
coiiHideration,  payments,  discounts,  and  set-offs,  made,  had,  or  possessed 
against  the  same,  previous  to  notice  of  the  assignment." 

Where  the  notes  were  originally  given  for  the  purchase  of  a  plantation,  which 
plautatitm  was  afterwards  reclaimed  by  the  vendor  (under  the  laws  of  Louis- 
iana and  tile  deed),  and,  in  the  deed  of  reconveyance  made  in  consequence 
of  such  reclamation,  the  plantation  remained  bound  for  the  payment  of 
these  notes,  these  facts  do  not  show  a  "a  want  of  lawful  consideration,  fail- 
ure of  consideration,  payment,  discount,  nor  set-off,"  and  consequently  fur- 
nish no  defence  for  the  maker  when  sued  by  the  indorsee. 

The  fact,  that  the  notes  were  indorsed  "  Ne  varietur  "  by  tlie  notary,  did  not 
destroy  the  negotiability  of  the  notes. 

As  against  the  maker  of  a  note  or  acceptor  of  a  bill,  payable  at  a  specified 
place,  it  is  not  necessary  for  the  holder  to  make  a  demand  at  such  place,  as 
a  condition  precedent  to  bringing  action ;  and,  therefore,  it  is  not  Jiecessary 
to  aver  such  a  den\and  in  his  declaration,  or  prove  it  at  the  trial. 


This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  Louisiana. 

Ann  Brabston  was  a  citizen  of  Mississippi,  and  Gibson  of 
Louisiana. 

The  facts  in  the  case  were  somewhat  complicated.  There 
was  a  '*  case  agreed  "  in  the  Circuit  Court,  which  is  inserted 
in  tliis  statement;  but  in  consequence  of  a  reference  to  long 


A  party  residing  in  one  State  who 
goes  into  another  State  and  there 
makes  an  agreement  with  a  citizen  of 
that  State  for  a  loan,  lawful  by  its 
laws,  but  usurious  under  the  laws  of 
the  borrower's  State,  cannot  render 
his  note  given  for  such  loan  void  by 
making  it  payable  in  his  own  State. 
Nor  does  the  fact  that  the  obligation 
is  executed  in  the  latter  State,  and 
sent  to  the  lender  by  mail,  require 
that  it  should  be  governed  by  the 
usury  laws  of  the  State  where  it  was 
signed.  Wayne  County  Savijigs  Bank 
v.  Low,  81  N.  Y.,  566;  s.  c,  8  Abb.  N. 
Cas.,  300. 

Where  a  promissory  note  is  made 
in  this  State,  by  a  resident  thereof, 
bearing  date  here,  by  its  terms  paya- 
ble at  some  place  in  the  State,  w'th 
no  rate  of  interest  si)ecified,  nnd  no 
intention  of  the  maker  existing  thnt 
it  will  be  taken  elsewhere  for  dis- 
count, if  it  is  first  negotiated  in  an- 
other State,  at  a  rate  of  interest 
lawful  there,  but  greater  than  that 
allowed  by  the  usury  laws  of  this 
State,  it  is  invalid.  [Reviewing  many 
authorities.]  Dickinnon  v.  Edwards, 
11  N.  Y.,  r)73  ;  njfirminff  13  Hnn.,  405. 

A  contract  made  in  .another  State 

276 


will  be  presumed  to  have  been  entered 
into  with  reference  to  the  laws  of  that 
State,  but  in  the  absence  of  any  find- 
ing on  the  subject  in  an  action  on  the 
contract  in  this  State,  it  will  be  as- 
sumed in  favor  of  the  judgment  that 
the  lex  loci  is  the  same  as  the  lex  fori. 
Chapin  v.  Dobson,  78  N.  Y.,  74. 

A  note  was  made  in  Kansas  payar 
ble  in  Missouri,  and  contained  a  stip- 
ulation to  pay  attorney's  fees  if  suit 
should  be  instituted  on  the  note.  The 
note  was  indorsed  and  transferred  be- 
fore maturity  to  the  bank  at  which  it 
was  made  payable.  Held^  that  the 
maker  was  liable  to  the  bank  on  the 
note,  although  the  Supreme  Court  of 
Missouri  held  that  such  a  note  was 
not  negotiable,  the  note  being  negotia- 
ble in  Kansas.  Ilowenstein  v.  Barnes, 
5  Dill.,  482. 

A  promissory  note  made  in  Oregon, 
and  payable  in  Scotland,  is  to  be  con- 
sidered as  if  made  in  Scotland.  But 
the  validity  of  a  mortgage  upon  real 
property  in  Oregon,  to  secure  the 
payment  of  such  a  note  is  to  be 
tested  by  the  laws  of  Oregon.  Oregon 
{frc.  Trust  ^c.  Co.  v.  Rathbum,  5  Saw/., 
32. 
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deeds,  which  are  made  a  part  of  the  case  agreed ,  it  may  be 
proper  to  collect  the  facts  stated  in  those  deeds,  and  throw 
them  into  the  form  of  a  continued  narrative. 

1'he  case  was  this. 

On  the  16th  of  May,  1837,  William  Harris,  a  citizen  of 
Mississippi,  residing  in  Adams  County  in  that  State,  became 
indebted  to  the  heirs  of  Epheus  Gibson,  in  the  sum  of  «|fll,000, 
bearing  eight  per  cent,  interest  till  paid. 

On  the  24th  of  March,  1838,  Harris  purchased  from  Tobias 
Gibson,  the  defendant  in  error,  who  was  then  the  owner  of  a 
plantation  of  1,219  acres  in  the  ))arish  of  Concordia  in  Louis^ 
iana,  and  of  twenty-four  slaves  thereon,  an  undivided  moiety 
of  the  said  plantation  and  slaves,  whereby  he  and  Gibson 
became  tenants  in  common  thereof. 

On  the  11th  of  March,  1839,  Harris  became  indebted  to  the 
Agricultural  Bank  of  Mississippi,  in  the  sum  of  $25,272.02, 
for  which  he  gave  his  two  promissory  notes  to  the  said  bank, 
both  dated  on  that  day,  one  of  them  for  $6,398.55  payable  on 
the  Ist  of  February,  1840 ;  the  other  of  them  for  $18,873.47, 
payable  on  the  1st  of  April,  1840. 

On  the  16th  of  March,  1889,  Harris  executed  a  mortgage 
of  his  undivided  moiety  of  the  plantation  and  slaves  pur- 
chased *frora  Gibson  to  the  Agricultural  Bank  of  r*o^4 
Mississippi,  to  secure  the  payment  of  these  two  notes.  ^ 

On  the  24th  of  December,  1839,  Harris  executed  a  second 
mortgage  of  the  same  property  to  the  heirs  of  Epheus  Gibson, 
to  secure  the  payment  of  the  debt  due  to  them. 

On  the  24th  of  December,  1839,  Harris  and  wife  resold  to 
Tobias  Gibson  the  undivided  moiety  of  the  plantation  and 
slaves  (subject  to  these  two  mortgages),  for  the  sum  of 
$70,000,  which  was  to  be  thus  paid  by  Gibson.  He  was  to 
pay  oflF  the  two  mortgage  debts  in  the  following  manner : — 
The  two  notes  held  by  the  Agricultural  Bank  of  Mississippi 
in  four  annual  instalments  during  the  years  1840, 1841, 1842, 
and  1843 ;  the  debt  to  the  heirs  of  Epheus  Gibson  in  three 
annual  instalments  during  the  years  1844,  1845,  1846  (which 
arrangement  and  postponement  of  payments  by  the  bank 
and  the  heirs  of  Epheus  Gibson  Harris  became  responsible 
for)  ;  and  for  the  balance  of  the  $70,000,  of  purchase-money, 
viz.,  $29,510.79,  he,  Gibson,  gave  Harris  (then  being  a  citi- 
zen and  resident  of  Mississippi)  four  promissory  notes,  all 
dated  at  the  parish  of  (\>nc<)rdia,  on  the  24th  of  December, 
1839,  and  payable  at  the  Agricultural  Bank  of  Mississippi, 
viz. : — 

One  for  $2,000,  pnvable  on  the  1st  of  February,  1844. 

One  for  $6,000,  payjil)le  on  the  1st  of  February,  1846. 
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One  for  f  7,000,  payable  on  the  Ist  of  February,  1846. 

One  for  $14,510.79,  payable  on  the  Ist  of  February,  1847. 

But  he,  Gibson,  was  to  have  the  liberty  of  extendmg  the 
time  of  the  payment  of  each  note  one  year  more,  on  payment 
of  eight  per  cent,  interest.  The  said  four  notes  were  each  re- 
spectively marked  ^Ne  varietur  ^^  by  the  parish  judge,  at  the 
time  of  the  act  of  sale,  to  identify  the  same  therewith. 

As  security  for  the  fulfilment  of  the  terms  of  purchase,  Gib- 
son, in  the  act  of  sale,  specially  mortgaged  and  hypothecated, 
in  favor  of  Harris,  the  property  so  purchased ;  and  he  also 
covenanted  that  it  was  "a  sale  in  which  the  power  or  right  of 
redemption  was  specially  reserved  in  favor  of  the  vendor 
(Harris),  for  the  period  of  ten  years  from  the  date  of  the  act 
of  sale,  to  be  by  him  exercised  at  any  time  within  the  said 
period  of  ten  years,  agreeably  to  the  provisions  of  the  laws  of 
the  State  of  Louisiana." 

Those  provisions  are  the  following  (Civil  Code  of  Louis- 
iana, §  2031,  §  2645  to  §  2566)  :— 

§  2031.  ^^  A  sale  may  be  made  conditioned  to  be  void,  if  the 
vendor  chooses  to  redeem  the  property  sold." 

§  2545.  "  The  right  of  redemption  is  an  agreement  or  peti- 
tion, by  which  the  vendor  reserves  to  himself  the  power  of  tak- 
ing back  the  thing  sold  by  returning  the  price  paid  for  it." 

*26'il  *§  ^^^'  "  '^^®  right  of  redemption  cannot  be  re- 
'  -■  served  for  a  time  not  exceeding  ten  years." 

§  2550.  "  A  person  having  sold  a  thing,  with  the  power  of 
redemption,  may  exercise  the  right  against  a  second  pur- 
chaser, even  in  case  such  right  should  not  have  been  men- 
tioned in  the  second  sale." 

§  2553.  "  The  person  who  purchases  an  estate  under  a 
condition  of  redemption  has  the  fruits  until  the  vendor  ex- 
ercises his  right  of  redemption." 

§  2565.  "  The  vendor  who  exercises  the  right  of  redemption 
is  bound  to  reimburse  to  the  purchaser,  not  only  the  purchase- 
money,  but  also  the  expenses  resulting  from  the  necessary 
repairs,  those  which  have  attended  the  sale,  and  the  price  of  the 
improvements  which  have  increased  the  value  of  the  estate." 

§  2566.  "  When  a  vendor  recovers  the  possession  of  his 
inheritance,  by  virtue  of  the  power  of  redemption,  he  recovers 
it  free  from  any  mortgages  or  encumbrances  created  by  the 
purchaser,  provided  full  possession  be  recovered  within  the 
ten  years,  as  provided  by  §  2546." 

On  the  21st  of  January,  1840,  Harris,  then  being  a  citizen 

and  resident  of  Mississippi,  executed  a  promissory  note  (for 

what   particular   consideration   does  not   appear),  dated   at 

Natchez,  for  $6,000,  payable  to  Ann  Brabston,  the  plaintiff 
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in  error,  who  was  also  a  citizen  and  resident  of  Mississippi, 
twelve  months  after  date,  and  delivered  it  to  her  there. 

On  the  same  day,  Ann  Brabston  gave  Harris  a  receipt,  also 
dated  at  Natchez,  acknowledging  that  she  had  received  from 
him  two  of  the  above  stated  notes  of  Gibson,  viz.,  that  for 
$6,000,  payable  on  the  1st  of  February,  1845,  and  that  for 
^7,000,  payable  on  the  1st  of  February,  1846,  "  to  be  held  by 
me  as  collateral  security  for  the  payment  of  the  note  of 
William  Harris  to  me,"  executed  the  same  day. 

The  indorsement,  transfer,  and  delivery  of  these  notes  by 
and  between  Harris  and  Brabston,  were  made  at  Natchez,  in 
Mississippi.  The  whole  transaction  was  without  any  notice, 
knowledge,  or  consent,  on  the  part  of  Gibson. 

On  the  21st  of  January,  1841,  the  note  of  Harris  and 
Brabston  for  $6,000  (as  collateral  security  for  which  the  two 
notes  of  Gibson  of  $6,000  and  $7,000  were  given  to  her) 
became  due ;  it  was  not  presented  for  payment,  renewed,  or 
protested  (so  far  as  aj^pears) ;  no  notice  thereof,  or  that  the 
said  note  or  that  the  two  other  notes  were  held  by  Brabston, 
was  given  to  Gibson ;  and  Brabston  then  was,  and  at  all 
times  since  has  continued  to  be,  the  holder  of  the  note  of 
Harris,  dated  the  21st  of  January,  1840. 

*0n  the  18th  of  September,  1841,  Harris  claimed  r«o6f 
his  right  of  redemption,  and  thereupon  Gibson  and  ^ 
wife  reconveyed  to  him,  by  an  authentic  act,  dated  that  day, 
all  the  property  conveyed  to  him  by  Harris  on  the  24th  of 
December,  1839,  for  the  consideration  of  $70,000,  which  he 
acknowledges  to  have  received  in  the  manner  following,  viz. : 
— It  was  recited  in  the  said  act  of  reconveyance,  that  the  two 
mortgage  debts  to  the  Agricultural  Bank  of  Mississippi,  and 
to  the  heira  of  Epheus  Gibson,  still  remained  unpaid ;  and 
Harris  covenanted  to  assume  the  payment  thereof  liimself, 
and  to  guarantee  Gibson  against  any  personal  liability  there- 
for ;  as  to  the  remaining  part  of  the  said  $70,000,  viz.,  the 
$29,510.79,  for  which  Gibson  had  given  his  four  promissory 
notes  to  Harris,  tlie  first  and  last  of  them,  those  for  $2,000 
and  $14,610.79,  were  actually  surrendered  and  returned,  and 
as  to  tlie  remaining  two,  for  $6,000  and  $7,000,  it  was  stipu- 
lated that  "  they  are  not  returned  to  the  said  Gibson  at  the 
])assing  of  this  act,  but  the  said  Harris  hereby  stipulates  and 
guarantees  the  return  and  cancelling  of  said  notes ;  and,  to 
secure  the  same,  hereby  specially  mortgages  in  favor  of  said 
(iribson  all  the  property"  then  conveyed,  with  the  growing 
cr()ps. 

On  the  8th  of  November,  1841,  Gibson  produced  before 
the  parish  judge  of  Concordia  the  two  notes  for  $2,000  and 
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$14,610.79 ;  aud  the  mortgage  granted  for  the  amount  thereof 
was  thereupon  declared  by  the  said  judge  to  be  so  far  an- 
nulled. 

On  the  —  of  March,  1843,  Harris  was  declared  a  bankrupt 
by  a  decree  of  the  District  Court  of  the  United  States  for  the 
Louisiana  District,  under  the  bankrupt  law  of  the  United 
States ;  and,  by  further  proceedings  in  that  court,  obtained  a 
final  discharge  and  certificate. 

On  the  14th  of  February,  1846,  Brabston  commenced  this 
suit  against  Gibson,  in  the  Circuit  Court  of  Louisiana,  to  re- 
cover the  whole  amount  of  the  two  notes  in  question,  amount- 
ing to  $18,000,  with  interest  and  costs. 

The  answer  of  Gibson  was  as  lollows. 

"The   Answer  of  Tobias   Gibson  to  the   Petition  of  Ann 
Brabston,  exhibited  against  him  in  the  Court  aforesaid. 

"  This  defendant  denies  all  and  singular  the  matters  and 
things  set  forth  aud  alleged  in  plain tifrs  petition,  except  such 
as  are  hereafter  specially  confessed  and  admitted.  Defendant 
admits  the  execution  of  the  two  notes  sued  on,  and  that  he 
signed  the  same  and  delivered  them  to  William  Harris,  to 
whose  order  they  are  payable,  at  the  time  of  their  execution. 
But  defendant  wholly  denies  that  plaintiff  is  the  owner  there- 
*2671  ^^'  ^^  entitled  *to  sue  thereon.  Further  answering, 
J  defendant  states  that  both  the  notes  sued  on  were  ex- 
ecuted and  given  to  the  said  William  Harris,  in  sole  consider- 
ation of  the  purchase,  and  for  a  part  of  the  price,  of  one  un- 
divided half  of  a  certain  plantation,  and  certain  slaves  thereon, 
purchased  by  said  defendant  from  said  Harris,  on  the  24th 
day  of  December,  1839 ;  which  purchase,  as  well  as  execution 
and  delivery  of  said  notes,  was  evidenced  by  an  authentic 
act  of  sale,  passed  before  George  W.  Keeton,  parish  judge  of 
the  parish  of  Concordia  in  this  State,  on  the  day  and  year 
last  aforesaid,  and  a  duly  certified  copy  of  which  act  is  here- 
to annexed,  and  made  a  part  of  this  answer. 

"  Defendant  further  alleges,  that  in  said  act  of  sale  said 
vendor,  Harris,  specially  stipulated  for  and  reserved  to  himself 
the  right  of  redemption  of  the  property  so  sold  for  the  period 
of  ten  years  from  the  date  of  said  act,  as  will  more  fully 
appear  by  reference  thereto,  and  said  notes  sued  on  were 
identified  with  said  act,  and  marked  Ne  varietur  by  the  parish 
judge,  as  appears  upon  their  face,  as  also  in  said  act. 

"Defendant  further  alleges,  that  afterwards,  to  wit,  on  the 
18th  day  of  September,  1841,  and  long  before  the  maturity 
of  either  of  the  notes  sued  on,  the  said  William  Harris  claimed 
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the  right  of  redemption,  bo  reserved  for  him  in  the  act  of  sale 
above  mentioned,  and  according  to  the  stipulations  and  pro- 
visions set  forth  and  contained  in  said  act ;  wherefore,  and  in 
accordance  with  said  claim  by  said  Harris,  and  of  the  stipula- 
tions of  said  original  act  of  sale,  this  defendant  did,  on  the  said 
18th  day  of  September,  1841,  at  the  parish  of  Concordia,  and 
in  conjunction  with  his  wife,  Amanda  Fletcher,  by  authentic 
act  passed  before  James  Dunlap,  judge  and  ex  officio  notary 
public  in  and  for  said  parish  of  Concordia,  resell  and  recon- 
vey  said  property  conveyed  to  him  by  said  first-mentioned 
act  to  the  said  Harris,  according  to  the  rights  and  claims  of 
said  Harris  to  redeem  the  same. 

"  And  defendant  further  states,  that  by  said  last-mentioned 
act  said  Harris  did,  in  part  consideration  thereof,  cancel  the 
two  notes  sued  on,  and  wholly  disdiarge  Jind  release  defend- 
ant from  all  liability  therefor ;  all  of  which  will  more  fully 
appear  by  reference  to  an  authenticated  copy  of  said  last- 
mentioned  act,  which  is  hereto  annexed  and  made  part  of 
this  answer. 

"  Defendant  further  states,  that  both  said  acts  above  men- 
tioned were,  upon  their  execution,  respectively,  duly  recorded 
in  the  proper  office.  And  so  said  defendant  says  that  said 
notes,  by  virtue  of  said  claim  of  the  right  of  redemption,  and 
of  the  reconveyance  made  in  consequence  thereof  by  this 
defendant  and  wife  to  said  Harris,  and  by  virtue  of  the  stipu- 
lations contained  in  said  act  of  resale,  and  by  operation  of 
law,  were  *wholly  discharged,  and  this  defendant  re-  r*o£»o 
leased  from  all  liability  therein.  L 

"  Further  answering,  defendant  says  that  said  notes  sued 
on  were  not  transferred  to  said  plaintiff  bond  fide  in  the 
ordinaiy  course  of  business,  nor  did  she  obtain  possession 
thereof  as  owner,  nor  is  she  the  owner  thereof;  but  said 
notes  were  delivered  to  said  plaintiff*,  and  received  and  held 
by  her,  as  collateral  security  for  the  payment  of  a  certain 
note,  drawn  by  said  Harris,  and  held  by  said  plaintiff,  for  the 
sum  of  six  thousand  dollars,  dated  Natchez,  21st  January, 
1840,  and  payable  twelve  months  after  date;  that  said  plain- 
tiff has  never  instituted  suit  upon  said  last-mentioned  note, 
nor  made  anj'  attempt  to  enforce  the  collection  of  the  same. 

"Defendant  further  states,  that  said  notes  were  so  de- 
posited with  said  plaintiff,  as  collateral  security  as  aforesaid, 
without  his  knowledge  or  consent,  and  in  fraud  of  his  rights, 
and  that  he  had  no  notice  whatever  that  said  plaintiff  held 
said  notes  until  long  after  his  reconveyance  to  said  Harris  as 
aforesaid,  nor  until  long  after  he  had  transiicted  with  said 
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Harris  in  relatiou  to  said  notes  as  aforesaid,  and  had  been 
wholly  released  and  discharged  therefrom. 

^'  Defendant  further  states,  that  said  notes  are  payable  in 
the  State  of  Mississippi,  and  governed  in  their  obligation  and 
validity  by  the  laws  of  said  Stivte,  and  that  the  transfer  or 
pledge  of  said  notes,  made  by  said  Harris  to  said  plaintiff,  as 
collateral  security  for  the  payment  of  his  own  note  as  afore- 
said, was  also  made  in  the  State  of  Mississippi,  and  is 
governed  by  the  laws  of  said  State.  And  defendant  avers, 
that  by  the  laws  of  said  State  of  Mississippi,  upon  the 
redemption  of  said  Harris  of  tlie  property,  for  a  portion  of 
the  price  of  which  said  notes  were  given  as  aforesaid,  and 
upon  the  release  and  discharge  of  said  notes  by  said  Harris, 
as  aforesaid,  said  notes  were  wholly  satisfied  and  discharged, 
nor  can  said  plaintiff,  by  the  laws  of  said  State,  maintain  any 
action  thereon. 

"  Wherefore  said  defendant  prays  that  plaintifTs  claim  be 
rejected,  with  costs,  &c.,  and  that  a  jury  trial  be  awarded  in 
this  case,  and  for  all  other  relief.'' 

When  the  cause  came  on  for  trial,  the  following  case  was 
agreed  upon. 

Oase  Agreed. 
"  Ann  Brabston  v.  Tobias  Gibson. 

"  1st.  The  defendant,  Tobias  Gibson,  on  the  24th  day  of 
December,  1839,  executed  the  promissory  notes  sued  on  in 
this  *case,  under  the  circumstances  and  for  the  con- 
sideration set  forth  in  the  deed  of  sale  executed  to 
him  by  the  payee  of  said  notes,  William  Harris,  a  copy  of 
which  act  or  deed  of  sale  is  hereto  annexed,  and  forms  a  part 
of  this  case,  as  also  the  said  two  notes,  which  are  respectively 
marked  A,  B,  and  C. 

"  2d.  On  the  21st  of  January,  1840,  the  payee  of  the  said 
two  notes,  William  Harris,  being  then  the  holder  thereof,  in- 
doraed  and  delivered  the  same  to  Mrs.  Ann  Brabston,  the 
plaintiff,  as  collateral  security,  to  secure  the  payment  of  the 
said  Harris's  note  to  the  said  Ann  Brabston,  dated  on  the 
said  21st  of  January,  1840,  and  payable  twelve  months  after 
date,  for  the  sum  of  six  thousand  dollars,  and  on  the  same 
notes  mentioned  in  a  receipt  from  the  said  Ann  to  the  said 
Harris,  under  date  of  the  said  21st  of  January,  1840,  which 
is  hereto  annexed,  and  makes  part  of  this  case,  and  marked 
D. 

"3d.  On  the  18th  of  December,  1841,  the  said  defendant, 
Tobias  Gibson,  did  reconvey  to  the  said  William  Harris  all 
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the  property  mentioned  in  the  act  of  sale  from  Harris  to  the 
said  Gibson,  of  the  date  of  the  24th  of  December,  1839, 
before  mentioned  and  referred  to,  and  took  back  and  can- 
celled all  the  notes  mentioned  in  said  act  of  December,  1839, 
except  the  two  notes  now  sued  on,  and  in  and  by  the  said 
act  reserved  to  himself  a  mortgage  to  secure  him  against 
liability  on  said  two  notes,  as  is  set  forth  in  said  act  of  recon- 
veyance, which  is  hereto  annexed  and  marked  £,  and  makes 
part  of  this  case. 

"  4th.  The  plaintiff  is  now  the  holder  of  the  note  of  the 
said  Harris  for  six  thousand  dollars,  dated  the  21st  of  Janu- 
ary, 1840,  and  payable  twelve  months  after  date,  and  which 
is  the  same  note  mentioned  in  the  receipt  from  said  plaintiff 
to  said  Harris,  of  the  21st  of  January,  1840,  before  referred 
to  and  made  part  of  this  case,  and  the  said  note  is  now  in  the 
hands  of  the  i)laintiflF  and  unpaid,  and  is  hereto  annexed  and 
made  part  of  this  case,  and  marked  F. 

"6th.  The  mortgage  reserved  by  the  defendant,  Gibson, 
in  the  act  of  reconveyance  from  him  t^)  the  said  Harris,  of 
the  18th  of  September,  1841,  to  secure  the  return  and  can- 
celling of  the  said  two  notes,  is  duly  recorded  and  subsisting 
and  unreleased,  as  appears  by  the  certificate  of  the  recorder 
hereto  annexed,  marked  G,  and  made  part  of  this  case. 

"6th.  The  payee  of  the  said  two  notes,  William  Harris, 
was,  on  the  —  day  of  March,  1843,  declared  a  bankrupt  by  a 
decree  of  the  District  Court  of  the  United  States  for  the 
Louisiana  District,  under  the  bankrupt  law  of  the  United 
States,  and  by  the  further  proceedings  in  bankruptcy  before 
said  court  has  obtained  his  final  discharge  and  certificate. 

*"7th.  Harris,  the  payee,  resides  in  the  State  of  r«o7o 
Mississippi,  and  the  notes  sued  on  were  indorsed  and  1- 
transferred  to  plaintiff,  and  the  receipt  given  by  her  therefor, 
made  and  executed  by  her  at  Natchez,  in  the  State  of  Mis- 
sissippi, in  which  State  said  notes  are  payable.  If  on  this 
case,  as  herein  stated,  the  law  be  for  the  plaintiff,  then  judg- 
ment to  be  entered  for  the  said  plaintiff  for  the  sum  of  six 
thousand  dollars,  with  ten  per  cent,  per  annum  interest,  from 
the  21st  of  January,  1840,  till  paid ;  and  if  the  law  be  for  the 
defendant,  then  judgment  to  be  entered  for  the  defendant. 

"  Prentiss  &  Finney,  Defendant's  Attorneys. 
Rob.  Mott,  for  Plaintiff." 


Upon  this  agreed  case,  the  Circuit  Court  gave  judgment  for 
the  defendant,  Gibson ;  whereupon  the  plaintiff  sued  out  a 
writ  of  error,  and  brought  the  cixse  up  to  this  court. 

Whilst  the  cause  was  pending,  Ann  Brabston  died,  and 
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James  M.  Brabston,  her  administrator,  was  substituted  in 
her  place. 

It  was  argued  by  Mr.  Johnson  (Attorney-General),  for  the 
plaintiflF  in  error,  and  by  Mr,  Gilpin  and  Mr.  Walker^  for  the 
defendant  in  error. 

For  the  plaintiff  in  error,  it  was  contended  that  judgment 
ought  to  have  been  rendered  for  the  plaintiff  in  error. 
Because, — 

1.  That,  independent  of  the  statute  of  Mississippi,  the 
plaintiff  in  error  was  entitled  to  a  judgment,  and  that  tlie 
ne  varietur  on  the  notes  does  not  restrain  their  negotiability, 
or  make  it  the  duty  of  the  indorsee  to  inquire  into  the  con 
sideration.  F\i%ilier  v.  Bonin^  12  Mart.  (La.),  235 ;  Canfield 
V.  Gibson^  1  Mart.  (La.)  N.  s.,  145 ;  Abat  v.  Gormley^  3  La., 
241 ;  King  v.  GayoBo,  8  Mart.  (La.)  N.  s.,  370. 

2.  That  the  statute  has  no  operation  on  the  notes,  the  suit 
having  been  instituted  and  prosecuted  in  Louisiana,  its  opera- 
tion being  confined  to  actions  commenced  and  sued  upon 
promissory  notes,  &c.,  in  Mississippi.  Howard  &  Hutchinson, 
Statutes,  373,  374  ;  Bank  of  United  States  v.  Donnally^  8  Pet., 
361,  372,  373. 

3.  That  if  the  statute  does  apply  to  notes  given  in  Louisi- 
ana and  made  payable  in  Mississippi,  it  affords  no  defence  in 
this  case,  inasmuch  as  there  was  neither  a  want  of  lawful  con- 
sideration, nor  a  failure  of  consideration,  nor  a  payment,  dis- 
count, or  set-off,  within  the  true  meaning  of  the  statute. 

4.  That  if  there  was  a  want  of  consideration,  &c.,  the 
statute  affords  no  defence,  inasmuch  as  the  defendant  had 
♦2711  "^*^^®  ^^  ^^®  *assignment  of  the  notes,  within  the 

J  true  meaning  of  the  statute.    The  Ploughboy^  1  GalL, 
41 ;  Brush  v.  Ware,  15  Pet.,  Ill,  113. 

For  the  defendant  in  error  it  was  contended, — 
1.   The  right  of  recovery  by  the  assignee  is  governed  by 
tlie  law  of  Mississippi,  where  her  contract  was  made,  and  was 
to  be  executed. 

These  notes,  though  drawn  in  Louisiana,  were  indorsed  by 
Harris  to  Brabson  in  Mississippi  (Record,  §  7  of  Case  Agreed), 
and  they  were  payable  in  Mississippi.  The  contract,  there- 
fore, between  the  maker  (Gibson)  and  the  indorsee  (Brabston) 
was  made  in  Mississippi,  and  is  governed  by  its  laws.  Story, 
Confl.  of  Laws,  §§272,  a,  278,  a,  280,  281,  316,  a,  354 ;  Story, 
Prom.  Notes,  §§  171, 172  j  2  Kent,  Com,  458 ;  Slacum  v.  Pom- 
ery^  6  Cranch,  221. 
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Besides,  it  was  to  be  executed  iu  Mississippi, — ^the  notes 
were  to  be  paid  there.  The  law  of  Mississippi,  therefore, 
regulated  iu  every  respect  the  mode  and  circumstances  of 
payment, — the  rights  of  the  parties  paying  or  US  be  paid. 
Story,  Promissory  Notes,  §  166;  2  Kent,  Com.,  461;  Robin- 
Hon  V.  Bland^  2  Burr.,  1078 ;  Bank  of  Washington  v.  Tripletty 
1  Pet.,  34 ;  Boyce  v.  Edwards^  4  Pet.,  123 ;  Musson  v.  Lake^ 
4  How.,  278  ;  Thompson  v.  Ketchum,  4  Johns.  (N.  Y.),  288 ; 
Fanning  v.  Consequa^  17  Id.,  618 ;  Shewell  v.  Hopkins^  1  Cow. 
(N.  Y.),  108 ;  Prentiss  v.  Savage,  13  Mass.,  23 ;  Vidal  v. 
Thompson,  11  Mart.  (La.),  23 ;  Andrews  v.  Herriot,  4  Cow. 
(N.  Y.),  608,  610 ;  Cox  v.  United  States,  6  Pet.,  172,  203. 

2.  The  laws  of  Mississippi,  which  affect  and  regulate  the 
rights  of  these  parties,  provide  that,  until  the  maker  (Gibson) 
received  notice  of  the  assignment  of  the  notes  in  question  by 
the  payee  (Harris)  to  the  assignee  (Brabston),  he  was  entitled, 
notwithstanding  the  assignment,  to  claim  the  benefit,  against 
the  assignee,  of  every  payment,  discount,  or  set>off,  which 
could  legally  exist  between  himself  and  the  payee. 

How.  and  Hutc,  Miss.  Dig.,  p.  373,  §§  12,  13:— "All 
bonds,  obligations,  single  bills,  promissory  notes,  and  all  other 
writings,  for  the  payment  of  money  or  any  other  thing,  shall 
and  may  be  assigned  b}'  indorsement,  whether  the  same  be 
made  payable  to  the  order  of  the  assigns  of  the  obligee  or 
payee  or  not ;  and  the  assignee  or  indorsee  may  sue  in  his 
own  name,  and  maintain  any  action  which  the  obligee  or 
payee  might  or  could  have  sued  or  maintained  thereon  pre- 
vious to  assignment ;  and  in  all  actions  commenced  or  sued 
upon  any  such  assigned  bond,  obligation,  bill  single,  or  prom- 
issory note,  or  other  writing  as  aforesaid,  the  defendant  shall 
be  allowed  the  *benefit  of  all  want  of  lawful  consid-  r«272 
eration,  failure  of  consideration,  payments,  discounts,  *■ 
and  set-offs,  made,  had,  or  possessed  against  the  same,  pre- 
vious to  notice  of  the  assignment,  any  law,  usage,  or  custom 
in  anywise  to  the  contrary  notwithstanding,  in  the  same  man- 
ner as  if  the  same  had  been  sued  and  prosecuted  by  the  obli- 
gee or  payee  therein ;  and  the  person  or  persons  to  whom 
such  instruments  so  payable  are  assigned  may  maintain  an 
action  against  the  person  or  persons  who  shall  have  indorsed 
or  assigned  the  same,  as  in  cases  of  inland  bills  of  exchange ; 
provided,  that  where  any  debt  shall  be  lost  by  the  negligence 
or  default  of  the  iissignee,  the  assignor  or  assignoi-s  shall  not 
be  liable,  any  such  assigiiment  notwithstanding." 

§  13  provides  that,  where  a  surety  or  indorser  pays  an 
obligation  or  protested  note,  in  default  of  the  obligor  or 
maker,  the  obligation  or  note  shall  be  assigned  to  him,  and 
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he  shall  have  a  right  of  action  thereon  against  the  principal 
debtor. 

In  the  case  of  Parham  v.  Randolph^  4  How.  (Miss.),  463, 
Randolph  sold  land  in  Louisiana  and  received  in  payment 
certain  notes  "  made  payable  at  the  Agricultural  Bank  of 
Mississippi,"  on  which  Parham  was  indorser.  The  notes  were 
assigned  by  Randolph  to  the  Planters'  Bank,  who  recovered 
judgment  against  the  indorser.  The  title  of  Randolph  to  the 
land  proved  bad,  and  his  vendee  was  evicted.  The  indorser, 
Parham,  prayed  for  an  injunction  and  rescission  of  the  con- 
tract, which  was  refused  by  the  inferior  court,  and  this  ap- 
peal taken.  It  was  contended  that  the  assignee,  the  Plant- 
ers' Bank,  being  an  innocent  holder,  could  not  be  affected  by 
failure  of  title ;  but  the  Court  of  Errors  (Sharkey,  C.  J.) 
said, — "  This  position  is  ui^  ^enable.  The  statute  (of  Missis- 
sippi) gives  the  maker  the  same  defence  against  the  holder 
that  he  had  against  the  payee  of  the  note.  These  notes  were 
made  payable  at  the  Agricultural  Bank." 

3.  The  evidence  in  the  record  shows,  that  on  the  18th  of 
December,  1841,  more  than  four  years  before  either  of  the 
notes  of  Gibson,  which  were  assigned  by  the  payee  (Harris) 
to  Brabston,  had  become  due,  and  before  this  action  was 
commenced  upon  them,  they  were  both  completely  annulled 
and  discharged. 

It  is  shown  by  the  record  (§  1  of  the  Case  Agreed)  that 
the  notes  were  executed  by  Gibson  as  a  part  of  the  purchase- 
money  and  consideration  of  a  tract  of  land  and  some  negroes 
bought  by  him  from  the  payee  (Harris),  and  that  in  the  act 
of  sale  it  was  "  expressly  stipulated  between  the  parties  (Gib- 
son and  Harris),  that  it  was  a  sale  in  which  the  right  of 
redemption  was  specially  reserved  in  favor  of  the  vendor 
*27^1  (Harris),  for  the  *period  of  ten  years  from  the  diite 
J  of  the  sale  (24th  December,  1839),  to  be  exercised  by 
him  at  any  time  within  that  period,  agreejibly  to  the  provi- 
sions of  the  laws  of  the  State  of  Louisiana."  (These  laws  are 
({uoted  in  the  statement  of  the  case.) 

It  is  shown  by  the  reccu'd  that  Harris  did,  on  the  18th  of 
September,  1841,  exercise  his  riglit  of  redemption ;  and  by 
the  Case  Agreed,  that  Gibson  did,  on  that  day,  reconve}*^  to 
him  all  the  property  sold,  and  acknowledged  to  have  received 
back  the  whole  i)urchase-money  and  consideration,  of  which 
the  amount  of  the  two  notes  now  sued  on  was  declared  to  be 
a  portion ;  and  that  all  the  promissory  notes  given  at  the 
time  of  the  original  sale  had  been  actually  taken  back  and 
were  cancelled,  except  the  two  notes  for  *! 3,000  now  sued 
on,  which  "were  nut  then  returned  to  Gibson,  but  Harris 
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stipulated  and  guaranteed  the  said  two  notes  should  be  re- 
turned to  Gibson  and  cancelled,  and  to  secure  the  performance 
of  this  he  mortgaged  all  the  property  in  favor  of  Gibson." 

4.  The  evidence  in  the  record  shows,  that  neither  at  the 
time  when  the  notes  in  question  were  assigned  by  Harris  to 
Brabston,  at  Natchez,  namely,  the  21st  of  January,  1840,  nor. 
at  the  time  when  Harris  exercised  his  right  of  redemption 
and  Gibson  reconveyed  the  property,  namely,  the  18th  of 
December,  1841,  nor  before  the  time  when  this  action  was 
commenced,  namely,  the  14th  of  February,  1846,  had  any 
notice  of  the  assignment  of  the  notes  in  question,  direct  or 
implied,  been  given  to  or  received  by  the  defendant,  Gibson, 
either  from  the  payee  (Harris)  or  the  assignee  (Brabston). 

No  direct  notice  is  averred,  or  offered  to  be  proved  by  the 
plaintiff,  or  appears  upon  the  record.  It  is  denied  by  the 
defendant,  Gibson,  who  avers  that  the  assignment  was  with- 
out his  knowledge  or  consent,  and  in  fraud  of  his  rights,  and 
that  he  had  no  notice  of  it  whatever,  until  long  after  his  re- 
conveyance of  the  property  to  Harris,  and  his  release  and  dis- 
cbarge from  the  notes  in  question. 

No  implied  notice,  if  such  were  sufficient  to  contradict  the 
positive  requisitions  of  the  statute  of  Mississippi,  can  be  in- 
ferred from  any  evidence  in  the  record.  The  circumstance 
relied  upon  in  argument,  namely,  that  the  notes  in  question 
were  not  cancelled  and  delivered  up  to  the  defendant  at  the 
time  of  the  reconveyance  of  the  property,  and  that  he  reserved 
a  mortgage  to  secure  their  cancellation  and  delivery  to  him, 
affords  no  ground  for  such  an  inference. 

Allein  v.  The  Agricultural  Bank^  3  Sm.  &  M.  (Miss.),  57. 

This  was  a  suit  by  the  assignee  of  a  note  against  the  maker, 
who  had  no  notice  of  the  assignment,  and  had  paid  the  note 
•without  its  being  delivered  up,  taking  a  bond  condi-  r*oiT4 
tioned  for  its  subsequent  delivery.  It  was  held  by  the  '■ 
Court  of  Errors,  that  a  payment  of  a  note  without  its  delivery, 
where  the  maker  had  no  notice  of  its  transfer,  is  good  ;  and 
is  protected  by  the  operation  of  the  statute  of  Mississippi. 
The  fact  of  its  non-delivery  at  the  time  might  possibly  raise  a 
presumption  that  it  had  been  assigned ;  but  the  proof  of 
notice  to  the  maker  of  the  assignment,  is  a  matter  requiring  a 
higher  degree  of  evidence  than  that  of  presumption.  The 
obligation  of  indemnity  extended  merely  to  a  future  delivery 
of  the  note.  The  fact  of  taking  indemnity  might  be  consid- 
ered as  a  presumptive  notice  of  assignment,  but  still  of  no 
higher  grade  of  evidence  than  that  which  arises  from  the  non- 
delivery of  the  note,  and,  so  far  as  it  was  intended  as  a  pro- 
tection against  payment  in  the  hands  of  other  holders,  was 
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unnecessary ;  because  suoh  payment  could  not  be  enforced 
by  them,  by  the  terms  of  the  statute,  without  proof  of  notice 
of  the  assignment  to  them.  The  statute  allows  the  defendant, 
in  all  actions  upon  such  instruments,  whether  negotiable  or 
not,  the  benefit  of  all  want  of  legal  consideration,  failure  of 
coiisideration,  payments,  discounts,  profits,  made,  had,  or  pos- 
sessed, against  the  same  previous  to  notice  of  assignment. 
This  has  the  eifect  to  change  the  rule  in  many  particulars  as 
established  by  the  law  merchant.  The  assignee  takes  the 
note,  subject  to  all  objections  and  incumbrances  that  apper- 
tain to  it,  of  the  kind  described  in  the  statute,  up  to  the  time 
of  notice  of  the  assignment. 

5.  The  grounds  upon  which  it  is  attempted  to  withdraw 
this  contract,  and  the  rights  of  the  defendant  (Gibson),  in  this 
action,  from  the  provisions  of  this  statute  of  Mississippi  are 
not  sustained,  either  by  the  evidence  in  the  record,  or  the 
principles  established  by  legal  decisions. 

There  is  not  a  single  circumstance  to  warrant  the  allegation 
of  fraudulent  cooperation  between  the  maker  (Gibson)  and 
the  payee  (Harris)  against  the  assignee  (Brabston).  On  the 
contrary,  if  there  is  evidence  of  fraud,  it  is  in  the  withholding, 
by  the  assignee  (Brabston),  of  all  notice  of  the  assignment, 
which  was  contrary  to  law ;  in  neglecting  also  to-  give  Gibson 
any  notice  of  the  non-payment  at  maturity  of  Harris's  own 
note  of  $6,000  (for  which  the  notes  in  question  were  held 
merely  as  collateral  security) ;  and  in  adopting  no  proceedings 
whatever  against  her  principal  debtor.  These  acts,  whether 
of  fraud  or  gross  negligence,  deprived  Gibson  of  the  oppor- 
tunity to  protect  himseli,  at  the  time  of  reconveying  the  prop- 
erty, and  also  at  the  time  of  Harris's  bankruptcy. 

There  is  nothing  in  the  form  or  substance  of  the  notes  in 
♦2751  *^^®stion  which  exempts  the  party  who  commences  an 
J  action  upon  them  from  the  provisions  of  the  statute  of 
Mississippi.  The  indorsement  of  "  Ne  varietur  "  did  not  give, 
as  is  alleged,  '^  increased  confidence  and  additional  value  "  to 
their  negotiable  character ;  on  the  contrary,  it  gave  notice  to 
the  assignee  that  they  were  connected,  when  made,  with 
other  transactions,  into  which,  receiving  them  as  she  did, 
not  "  in  the  usual  course  of  business,"  but  as  collateral  se- 
curity, she  was  bound  to  inquire.  The  cases  of  Fusilier  v. 
Bonin^  12  Mart.  (La.),  235 ;  Uanjield  v.  Gibson^  1  Mart.  (La.), 
N.  s.,  145,  and  Abat  v.  Q-ormley^  3  La.,  241,  are  decisions,  not 
of  the  law  of  Mississippi,  but  of  Louisiana,  nor  do  they  go 
further  than  to  hold  tluit  the  mere  iiidoi-sement  of  "  Ne  varie- 
tur^^^  unaccompani(Ml  with  other  circumstances,  does  not  de- 
stroy in  Louisiana  the  negotiable  character  of  bills  or  notes, 
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taken  "  in  the  usual  course  of  business."  Indeed,  Fusilier  v. 
Bonin  goes  to  show  that,  if  the  notarial  act  accompanjdng  the 
note  marked  "iVi?  van^j^wr '*  exhibits  a  right  existing  in  the 
maker  to  cancel  the  note,  the  holder  could  not  recover.  In 
State  Bank  v.  Orleans  Navigation  Co,^  3  La.,  294,  804,  a  third 
party  was  held  bound  to  notice  a  defect  disclosed  by  an  instru- 
ment referred  to  in  the  bill. 

The  facts  that  the  assignment  of  the  notes  was  as  a  pledge 
or  collateral  security,  and  that  the  reconveyance  of  the  prop- 
erty was  subsequent  to  the  assignment,  though  in  accordance 
with  the  stipulation  entered  into,  by  a  public  notarial  act, 
between  the  parties  to  the  notes  at  the  time  they  were  made, 
are  equally  unavailing  as  grounds  of  exemption  from  the  pro- 
visions of  the  statute  of  Mississippi. 

The  allegation  that  the  rights  of  the  assignee  (Brabston) 
are  to  be  governed  by  the  law,  not  of  Mississippi,  but  of  Lou- 
isiana, because  the  notes  were  accompanied  by  a  mortgage  of 
property  in  Louisiana  ;  and  that,  if  so  governed,  the  assignee 
could  recover  in  this  action  against  the  maker,  upon  the  prin- 
ciples of  the  "  law  merchant,"  free  from  all  equities  he  might 
have,  cannot  be  sustained  in  either  respect. 

It  has  already  been  shown,  that,  although  the  notes  were 
orignally  made  in  Louisiana,  the}"  were  not  payable  there, 
and  therefore  not  governed  by  her  laws.  If  they  were,  the 
"  law  merchant "  would  not  authorize  the  recovery  by  the 
assignee. 

Because  the  notes  of  which  Brabston  now  seeks  to  recover 
the  whole  amount  of  $13,000  were  not  taken  in  the  usual 
course  of  business,  or  in  payment  or  extinguishment  of  a  debt, 
but  merely  as  collateral  security  for  a  note  of  $6,000.  Collins 
V.  Martin^  1  Bos.  &  P.,  651 ;  Coddington  v.  Bay^  20  Johns. 
(N.  Y.),  651 ;  Depeau  v.  Waddington,  6  Whart.  (Pa.),  282 ; 
Petrie  v.  Clark,  *11  Serg.  &  R.  (Pa.),  377  ;  Brooks  v.  r^syja 
Whitson,  7  Sm.  &  M.  (Miss.),  520  ;  Homes  v.  Smith,  16  •■  ^'^ 
M.,  180;  Norton  v.  Waite,  20  M.,  177;  Smft  v.  Tyson,  16  Pet., 
1 ;  Stalker  v.  McDonxild,  6  Hill  (N.  Y.),  93. 

Because  the  terms  of  the  receipt  on  which  the  notes  of  Gib- 
son were  assigned  to  Brabston  place  him  in  the  position 
merely  of  a  guarantee  to  her,  to  the  extent  of  $13,000,  for 
the  payment  by  Harris  of  his  note  to  her  for  $6,000;  and 
therefore  it  is  incumbent  on  her,  before  resorting  to  the 
guarantee,  to  show  notice  given  to  Gibson  of  Harris's  failure 
to  pay  the  guaranteed  debt,  prompt  proceedings  against  Har- 
ris for  its  recovery,  and  no  injury  to  Gibson  by  reason  of  any 
neglect  therein.  The  evidence  in  the  record  exhibits  no 
proof  of  such  notice  or  proceedings ;  but,  on  the  contrary,  it 
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shows  the  surrender  by  Gibson,  from  want  of  such  notice,  of 
property  sufficient  for  his  protection ;  the  possession  by  Har- 
ris of  large  property  when  the  guaranteed  debt  became  paya- 
ble ;  and  his  insolvency  and  discharge  before  Gibson's  knowl- 
edge of  a  claim  against  him.  French  v.  Bank  of  Columbia^  4 
Cranch,  161 ;  Douglas  v.  Reynolds^  7  Pet.,  126 ;  2  Stark  on 
Ev.,  266 ;  Phillips  v.  Astling^  2  Taunt.,  206 ;  Cammidge  v. 
Allenby^  6  Barn  &  C,  383  ;  U.  States  v.  Hillegas^  3  Wash.  C. 
C,  75 ;  Ramsay  v.  West,  Bank^  2  Pa.,  205  ;  Johnston  v.  Chap- 
man, 3  Pa.,  19;  Isett  v.  Hoge,  2  Watts  (Pa.),  129;  Thomas 
V.  Callihan,  5  Mart.  (La.)  n.  s.,  181 ;  Styles  v.  McNeil^  6 
Id.,  296 ;  Mitchell  v.  DalU  2  Har.  &  G.  (Md.),  75 ;  Read  v. 
CuttSy  7  Me.,  186. 

Because  it  is  neither  proved  by  the  record,  admitted,  nor 
agreed,  that  the  notes  on  which  this  action  is  brought' were 
presented  for  payment,  or  that  payment  thereof  was  de- 
manded, either  at  the  Agricultural  Bank  of  the  State  of  Mis- 
sissippi, or  on  the  day  of  the  maturity  thereof,  or  that  any 
notice  of  presentation,  or  of  non-payment  thereof,  was  given 
to  the  said  Gibson  or  Harris.  Story  on  Prom.  Notes,  §§  227- 
230;  3  Kent,  Com.,  97,  99;  Rowe  v.  Young,  2  Brod.  &  B., 
165 ;  U.  S.  Bank  v.  Smith,  11  Wheat.,  171 ;  Wallace  v.  McCon- 
nell,  13  Pet.,  136;  Mellon  v.  Croghan,  3  Mart.  (La.)  N.  s., 
423,  431 ;  Smith  v.  Robinson,  2  La.,  405 ;  Morton  v.  Pollard, 
10  La.,  552 ;   Warren  v.  Allnut,  12  La.,  454. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  writ  of  error  is  brought  to  review  a  judgment  of  the 
Circuit  Court  for  Louisiana. 

The  action  was  founded  on  two  promissory  notes  given  by 
Tobias  Gibson,  and  dated  the  24th  of  December,  1839,  in 
♦2771  ^^^^'^  ^®  promised  to  pay  to  William  Harris,  for  value 
-I  *received,  at  the  "  Agricultural  Bank  of  the  State  of 
Mississippi,"  in  one  note,  six  thousand  dollars,  the  1st  of 
February,  1845,  and  in  the  other,  seven  thousand  dollars,  the 
1st  of  February,  1846.  These  notes  were  given  in  part  con- 
sideration for  a  plantation  and  slaves  in  Louisiana,  sold  by 
William  Harris  to  Gibson,  to  secure  the  payment  of  which 
and  other  notes  a  mortgage  was  executed  on  the  property. 
The  words  "iVe  varietur^  were  indorsed  on  the  notes  to 
identify  them  with  the  sale  of  the  estate. 

On  the  21st  of  January,  1840,  these  notes  were  assigned, 
in  the  State  of  Mississippi,  to  the  plaintiff,  as  collateral  secur- 
ity for  the  payment  of  a  note  to  her  of  the  same  date,  given 
by  Harris,  who  was  a  citizen  of  Mississippi,  for  six  thousand 
dollars,  payable  twelve  months  after  date.  In  the  sale  of  the 
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above  property  there  was  reserved  to  the  vendor  a  right  to 
repurchase  it  within  ten  years ;  and  it  appears  there  was  a 
redemption  of  the  property  at  the  price  for  which  it  was  sold, 
and  a  reconveyance  to  Harris  was  executed  on  the  18th  of 
September,  1841.  Two  notes  on  Gibson  were  given  up  as  a 
part  of  the  consideration  for  the  repurchase,  but  the  above 
two  notes  for  thirteen  thousand  dollars,  having  been  assigned 
by  Gibson  to  the  plaintiff,  were  not  surrendered,  but  Harris 
agreed  that  they  should  be  given  up  and  cancelled,  and  a 
mortgage  was  executed  on  the  property  to  indemnify  Gibson 
against  them.  The  first  mortgage  for  the  consideration 
money  was  cancelled.  Harris  became  bankrupt,  and  took 
the  benefit  of  the  bankrupt  act  in  1843. 

The  cause  was  submitted  to  the  court  on  the  facts  agreed, 
and  a  judgment  was  rendered  for  the  defendant.  On  several 
grounds,  the  plaintiff  asks  the  reversal  of  this  judgment. 

The  notes  were  given  in  Louisiana,  but  they  were  made 
payable  and  indorsed  in  Mississippi ;  consequently  they  are 
governed  by  the  law  of  Mississippi.  The  law  of  the  place 
where  a  contract  is  to  be  performed,  and  not  the  place  where 
it  was  executed,  applies.  The  indorsement  of  a  note  sub- 
jects the  indorser  to  the  obligations  imposed  by  the  law 
where  the  indorsement  was  made. 

It  is  contended  that,  under  the  law  of  Mississippi,  the  de- 
fendant is  not  bound.  The  law  referred  to  is  in  How.  and 
Hutch.  Dig.,  373,  which  declares  that  "all  bonds,  obligations, 
single  bills,  promissory  notes,  and  all  other  writings  for  the 
payment  of  money  or  any  other  thing,  shall  and  may  be 
assigned  by  indorsement,"  &c.,  and  the  assignee  may  bring 
an  action,  &c.,  "and  in  all  actions  commenced  or  sued  upon 
any  such  original  bond,  obligation,  bill  single,  or  promissory 
note,  or  other  writing  as  aforesaid,  the  defendant  shall  be 
allowed  the  *benefit  of  all  want  of  lawful  considera-  r«oiTo 
tion,  failure  of  considerati(m,  payments,  discounts,  and  ^ 
set-offs,  made,  had,  or  possessed  against  the  same  previous  to 
notice  of  the  assignment." 

The  only  question  in  the  case  which  can  arise  under  this 
statute  is,  whether  the  admitted  facts  constitute  a  defence  to 
the  action.  Tlie  facts  not  being  within  the  statute  cannot  be 
set  up  as  a  defence  under  it.  They  do  not  show  "  an  illegal 
consideration,  a  failure  of  consideration,  payment,  discount,  or 
setoff."  There  was  no  pretence  of  payment  of  these  notes  in 
the  redemption  of  the  property.  They  were  declared  to  re- 
main in  force,  and  to  be  subject  to  extinguishment  when  ob- 
tained. The  case  cited,  of  Parham  v.  Randolph^  4  How. 
(Miss.),  463,  was  where  the  note  was  given  for  land,  the  title 
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to  which  failed ;  the  failure  of  the  cousideratioii  was  held  a 
good  defence  against  the  note  in  the  hands  of  an  assignee. 
That  case  was  clearly  within  the  statute. 

These  notes,  being  negotiable,  were  assigned  to  the  plain- 
tiff, for  a  valuable  consideration,  without  notice,  prior  to  the 
act  of  redemption.  The  fact  being  a  voluntary  one  by  Harris, 
the  assignor  of  the  notes,  it  could  in  no  respect  prejudice  the 
rights  of  his  assignee.  Under  the  laws  of  Louisiana,  the  right 
of  redemption  may  be  enforced  against  a  purchaser  of  the 
thing  liable  to  be  redeemed,  though  that  fact  was  not  named 
in  the  second  sale.  And  when  a  vendor  recovers  the  posses- 
sion of  land,  by  virtue  of  the  power  of  redemption,  he  takes 
it  free  of  all  encumbrances  created  by  the  purchaser. 

But  these  principles  can  have  no  application  to  negotiable 
paper,  though  given  for  a  thing  purchased  which  the  vendor 
may  redeem.  The  purchaser  who  holds  land  or  other  property 
liable  to  be  redeemed,  reconveys  the  property  only  on  the  pay- 
ment of  the  consideration  money.  And  whether  this  payment 
be  made  by  returns  of  the  notes  given,  in  monejs  or  in  some 
other  manner  acceptable  to  the  parties,  cannot  be  material. 
In  the  present  case,  it  seems,  Gibson  was  content  to  take  a 
mortgage  on  the  property  reconveyed,  to  indemnify  him 
against  the  outstanding  notes. 

From  the  fact  that  the  notes  were  not  given  up,  and  an  in- 
demnity against  him  having  been  taken,  a  jury  might  well 
presume  that  Gibson  had  notice  of  the  assignment.  But  this 
was  not  important  to  the  right  of  the  assignee.  She  stands 
unaffected  by  the  reconveyance.  The  indorsement  of  the 
words  "  Ne  varietur  "  could  have  no  effect  on  the  notes  which 
were  payable  in  Mississippi,  and  which  were  indorsed  to  the 
plaintiff  in  that  State.  Nor  could  they  have  affected  the 
negotiable  character  of  the  notes,  had  they  been  assigned  in 
*27Q1  ^^^  usual  *course  of  business  in  Louisiana.  Abat  v. 
J    Qormley^  3  La.,  241. 

These  notes  were  assigned  to  the  plaintiff,  as  collateral  secu- 
rity, by  Harris,  for  the  payment  of  his  note  for  six  thousand 
dollars,  executed  at  the  same  time,  which  constituted  a  legal 
transfer  of  the  notes,  for  the  purpose  stated.  On  the  credit 
of  these  notes,  it  may  be  presumed,  the  plaintiff  received  the 
note  of  six  thousand  dollars  from  Harris. 

If  Gibson  be  considered  as  a  guarantor,  as  contended,  yet 
a  notice  was  not  necessary,  as  he  received  an  ample  indemnity 
against  the  six  thousand  dollars  by  the  mortgage.  But  he 
was  not  a  guarantor  in  any  sense  of  that  term.  HaiTis  as- 
signed the  notes  as  security,  and,  under  the  circumstances,  he 
cannot  complain  of  want  of  notice  of  his  own  default. 
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No  demand  of  the  notes,  when  due,  at  the  Agricultural 
Bank  of  Mississippi,  where  they  were  made  payable,  was 
necessary.  The  action  is  against  the  maker  of  the  notes,  and 
if  the  money  was  in  the  bank,  or  if  the  party  was  there  witli 
the  money  to  pay  the  notes  on  presentation,  it  is  matter  of 
defence,  and  consequently  the  demand  at  the  bank  need  not 
be  averred  in  the  declaration,  nor  proved  on  the  trial.  This 
question  was  fully  considered  and  decided  in  Wallace  v.  Mv- 
ConnelU  13  Pet.,  136. 

We  think  the  judgment  of  the  Circuit  Court  must  be  re- 
versed, and  the  cause  remanded  to  that  court  for  further  pro- 
ceedings, conformably  to  this  opinion. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  herebj',  remanded  to  the 
said  Circuit  Court  for  further  proceedings  to  be  had  therein 
in  conformity  to  the  opinion  of  this  court. 


»»•■< 


♦Samuel  Davis,  Plaintiff  in  error,  v.  The  Po-  r«280 
LICE  Jury  of  the  Parish  of  Concordia.  "- 


The  treaty  of  St.  Ililefonso,  hy  which  Spain  ceded  Louisiana  to  France,  be- 
came operative  to  transfer  the  sovereignty  upon  the  day  of  its  date,  viz.  the 
l8t  of  October.  1800.» 

The  executive  and  legislative  branches  of  the  government  of  the  United 
States  have  always  maintained  this  position,  and  this  court  concurs  with 
them  in  its  correctness. 

The  preceding  case,  p.  127,  of  The  United  States  v.  Reynea  referred  to. 

By  the  laws  of  nations,  all  treaties,  as  well  those  for  cessions  of  t<Tritory  as 
for  other  purposes,  are  binding  upon  the  contracting  parties,  unless  when 
otherwise  provided  in  them,  from  the  day  they  are  signed.  The  ratification 
of  them  relates  back  to  the  time  of  signing.'^ 


1  Cited.  United  States  v.  Martin, 
14  Fed.  Rep.,  820;  s.  o.,  8  Sawy.,  478. 

*  It  is  undoubtedly  true,  as  a  prin- 
ciple of  international  law,  that,  as  re- 
spects the  rights  of  either  jrovernnient 
under  it,  a  treaty  is  considered  as 
concluded  and  binding  from  the  date 


of  its  signature.  In  this  regard  the  ex- 
change of  ratifications  has  a  retroac- 
tive effect,  confirming  the  treaty  from 
its  date.  Rut  a  difTerent  rule  prevails 
where  a  treaty  operates  on  individual 
rights.  The  principle  of  relation  does 
not  apply  to  rights  of  this  character, 
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Where  territory  is  ceded,  the  national  character  continues  for  commercial 
purposes,  until  actual  delivery;  but  between  the  time  of  signing  the  treaty 
and  the  actual  delivery  of  the  territory,  the  sovereignty  of  tlie  ceding  power 
ceases,  except  for  strictly  municipal  purposes,  or  such  an  exercise  of  it  as  is 
necessary  to  preserve  and  enforce  the  sanctions  of  its  social  condition.* 

The  power  to  grant  land  or  franchises  is  one  of  those  attributes  of  sovereignty 
which  ceases.* 

The  Spanish  Governor  of  Louisiana  had,  tlierefore,  no  right  to  grant  a  per- 
petual ferry  franchise  on  the  19th  of  February,  1801 ;  and,  consequently,  it 
is  not  property  which  was  protected  by  the  treaty  between  France  and  the 
United  States.^ 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Louisiana,  by  a  writ  of  error  issued  under  the 
twenty-fifth  section  of  the  Judiciary  Act. 

As  the  decision  of  the  court  turned  upon  the  single  point 
when  the  treaty  of  St.  Ildefonso  became  operative,  so  far  as 
to  extinguish  the  right  of  the  Spanish  governor  to  grant  a 
perpetual  franchise,  it  is  not  necessary  to  give  a  detailed 
statement  of  the  facts  in  this  case,  nor  of  the  arguments  of 
counsel  upon  the  points  which  were  not  included  in  the  de- 
cision of  the  court. 

The  following  summary  will  sufficiently  explain  the  case. 

Davis,  the  plaintiff  in  error,  filed  his  petition  in  the  Ninth 
District  Court  of  the  State  of  Louisiana,  in  and  for  the  Par- 
ish of  Concordia,  on  the  7th  of  February,  1 840,  in  which  he 
sets  forth,  that  the  Marquis  de  Casa  Calvo,  then  Governor- 
General  of  the  Province  of  Louisiana,  on  the  19th  of  Febru- 
ary, 1801,  granted  to  one  Thomas  Thompson,  then  of  said 
parish,  the  privilege  of  a  ferry  at  the  post  of  Concordia,  in 
said  parish,  opposite  to  the  then  town,  now  city,  of  Natchez, 
as  a  privilege  to  be  attached  to  the  plantation  of  said  Thomp- 
son, which  he  then  possessed,  in  order  that  from  that  place 
he  might  have  and  enjoy  tlie  exclusive  privilege,  &c.,  for 
reasonable  and  customary  toll,  as  it  might  be  established ; 
and  on  condition  that  he,  the  said  Thompson,  would  clear  a 
certain  public  road  or  highway  from  the  said  post  of  Concor- 
♦2811  ^^*  ^^^  ^^®  Bayou  Cocadelle  *(Cocodrillo),  in  said  par- 
J  ish.  That  Thompson  fully  performed  the  said  condi- 
tion, as  appears  by  the  certificate  of  Joseph  Vidal,  the 
commandant  at  said  post  of  Concordia.  That  Thompson  en- 
tered upon  the  privilege  aforesaid,  and  performed  the  duties, 

which  were  Tested  before  the  treaty  ♦  S.  P.   MontauU  v.   United  States, 

was  ratified.     In  so  far  as  it  affects  12  How.,  47 ;  United  States  v.  Pillerin, 

them,  it  is  not  considered  as  concluded  13  Id.,  9;  United  States  y.  RiUieux,  14 

until  there  is  an  exchange  of  ratifica-  Id.,  189;  United  States  v.  Ducros,  15 

tions.     Haver  v.  Taker,  9  Wall.,  34.  Id.,  38. 

•  FoLi-owED.    United  States  v.  D'Au-  ^  Cited.  Montault  v.  United  States, 

terive,  10  How.,  623.  12  How.,  51. 
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and  enjoyed  the  profits  of  said  ferry,  until  the  16th  of 
October,  1803,  when  he  conveyed  to  Joseph  Vidal  all  his 
right,  title,  and  interest  in  and  to  said  ferry  and  said  tract  of 
land.  That  the  tract  of  land  to  which  the  privilege  was 
attached  was  sold  by  Thompson  to  Vidal  for  the  sum  of  four 
thousand  dollars ;  when  the  land  without  the  feriy  would  not 
at  the  time  have  been  worth  more  than  eight  hundred  dol- 
lars. That  said  Vidal  entered  into  possession  of  said  ferry 
and  plantation,  and  continued  to  keep  and  enjoy  the  same 
until  the  year  1817,  when  he  sold  and  delivered  the  same  to 
petitioner.  That  petitioner  thus  became  the  owner  of  the 
said  tract  of  land,  and  the  lawful  proprietor  of  the  exclusive 
privilege  of  keeping  said  ferry.  That  by  the  laws,  usages, 
and  customs  of  the  Spanish  government  at  the  date  of  said 

Cnt,  said  grant  operates  to  the  exclusion  of  any  other  ferry, 
the  distance  of  one  league  above  and  one  league  below. 
That  the  title  of  petitioner,  acquired  from  the  Spanish  gov- 
ernment, has  also  a  prescriptive  right,  founded  on  the  pos- 
session and  enjoyment  thereof  by  mmself  and  vendors  since 
1801. 

The  petitioner  then  set  forth  that  the  Police  Jury  of  the 
Parish  of  Concordia,  in  April,  1839,  established  a  ferry  across 
the  Mississippi,  from  the  town  of  Vidalia,  in  the  parish  of 
Concordia,  to  the  city  of  Natchez,  which  conflicted  with  his 
right. 

The  answer  admitted  the  establishment  of  the  ferry  by  the 
Police  Jury,  averred  their  right  to  do  so,  and  contestea  the 
plaintiffs  claim  upon  grounds  which  it  is  not  necessary  here 
to  mention.     Evidence  was  taken  on  both  sides. 

On  the  14th  of  June,  1841,  the  Ninth  District  Court  gave 
judgment  for  the  defendants. 

The  case  was  carried  to  the  Supreme  Court  of  Louisiana, 
which,  at  October  term,  1841,  reversed  the  judgment  of  the 
District  Court,  upon  matters  of  evidence.  It  is  reported  in 
19  La.,  533. 

Upon  the  second  hearing  before  the  Ninth  District  Court, 
judgment  was  rendered  for  the  petitioner  Davis,  which,  upon 
being  again  carried  to  the  Supreme  Court,  was  again  reversed, 
and  judgment  rendered  for  the  defendants.  This  last  case  is 
reported  in  1  La.  Ann.,  288. 

The  petitioner,  Davis,  sued  out  a  writ  of  error,  and  brought 
the  case  up  to  this  court. 

*It  was  argued  by  Mr.  Coxe  and  Mr,  Gilpin^  for  the  r^ooo 
plaintiff  in  error,  and  Mr.  Jones^  for  the  defendant  in  '■ 
error. 
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The  counsel  for  the  plaintiflF  in  error  contended, — 

1.  The  plaintiff  contends  that  the  grant  under  which  he 
claims  originated  in  a  contract  by  which  the  exclusive  privi- 
lege of  keeping  a  ferry  in  front  of  his  plantation  was  given  to 
Thomas  Thompson,  in  consideration  for  making  a  road,  which 
he  did  make. 

2.  That  the  words  con  exclusion^  in  the  grant,  mean  that 
the  sovereign  or  his  agents  shall  not  establish  another  ferry 
within  a  reasonable  distance  of  his  own. 

3.  That  the  ferry  attempted  to  be  established  at  Vidalia  by 
the  defendant  is  on  the  same  line  of  travel,  and  in  the  imme- 
diate vicinity  of  his  grant ;  and,  if  it  goes  into  operation,  the 
obligation  of  the  contract  which  he  holds  will  be  impaired, 
and  his  benefit  greatly  diminished,  contrary  to  the  true  intent 
and  meaning  of  the  grant. 

Recognizing  the  supervising  authority  of  this  court,  and 
yielding  to  the  supposed  exposition  of  law  by  this  tribunal, 
the  Supreme  Court  of  Louisiana  decided  that  the  words  con 
exclusion  were  susceptible  of  an  interpretation  different  from 
that  given  to  them  by  complainant's  counsel ;  and  therefore 
it  was  incumbent  on  that  court  to  give  to  that  expression  this 
narrow  and  restricted  meaning.  .On  the  part  of  the  plaintiff 
in  error,  it  will  be  contended  that  this  court  erred. 

This  case,  on  the  same  pleadings,  has  been  twice  before  the 
Supreme  Court  of  Louisiana ;  on  the  first  occasion,  reported 
in  19  Louisiana,  533,  it  came  up  on  bill  of  exception  taken 
on  the  trial  on  sundry  rulings  of  the  District  Court  as  to  the 
adnflssion  or  rejection  of  testimony.  The  plaintifTs  title  was, 
however,  then  exhibited,  as  it  now  is,  and  sustained  by  tlie 
same  documentary  evidence  which  is  now  produced.  The 
validity  of  this  title  was  then  denied  by  defendant,  as  it  now 
is,  and  was  then  at  issue.  Yet,  throughout  the  entire  argu- 
ment of  counsel,  and  the  opinion  of  the  court,  no  doubt  is 
breathed  as  to  the  extent  of  the  privilege  embraced  in  the 
grant.  The  cause  was  remanded,  with  instructions  to  the 
District  Court  as  to  the  competency  of  testimony  alone. 

On  the  second  trial,  the  District  Court  did  conform  to  these 
directions,  and  a  verdict  was  rendered  for  the  plaintiff. 

On  a  second  appeal  to  the  Supreme  Court,  every  point  which 
was  decided  in  the  District  Court  directly  was  affirmed ;  but 
a  new  point  was  gratuitously  taken  by  that  court,  on  which 
its  decision  was  adverse  to  plaintiff;  and  this  point  is  that 
♦OftQi  which  *is  alone  presented  on  this  writ  of  error.  1 
^^"^J  La.  Ann.,  288-292. 

The  Louisiana  court  appeared  to  think  this  case  closed  by 
the  Charles  River  Bridge  case^  in  11  Pet.,  423,  and  under- 
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stood  it  as  asserting,  ^Hhat,  if  any  other  meaning  can  be 
given  to  a  grant  besides  that  which  would  surrender  for  ever 
a  franchise,  and  a  part  of  the  sovereign  power,  that  meaning 
must  be  preferred.'*  We  contend  that  the  language  and 
meaning  of  this  court  in  the  case  cited  have  been  misunder- 
stood ;  and  that  no  such  doctrine  ought  to  govern  the  present 
case. 

We  shall  further  contend, — 

1.  That  the  mere  grant  of  a  ferry  privilege  across  the  Mis- 
sissippi, by  competent  authority,  implies,  ex  vi  termini^  an 
exclusion  of  all  other  ferry  rights,  not  only  bj'  private  unli- 
censed individuals,  but  operates  to  exclude  the  sovereign  from 
making  a  similar  grant,  or  one  which  will  conflict  with  it,  and 
impair  or  destroy  its  value  to  another. 

2.  That  the  grant  in  this  case,  con  exclusion^  is  such  an 
express  recognition  of  such  exclusive  right. 

3.  That  this  is  a  case  of  express  contract,  by  which,  for  a 
valuable  consideration,  Thompson  became  the  purchaser  of  an 
exclusive  ferry  privilege. 

4.  That  the  uninterrupted  and  uncontested  right  thus 
claimed,  having  been  exercised  and  enjoyed  by  himself,  and 
those  under  whom  he  claims  title,  for  a  period  of  thirty-eight 
years,  furnished  the  most  conclusive  evidence  of  title  against 
defendants. 

The  authorities  relied  upon  to  sustain  these  positions  are 
those  referred  to  in  the  cases  already  cited  from  the  Louisiana 
Reports,  and  11  Peters ;  with  the  opinion  of  this  court,  pro- 
nounced during  the  present  term,  in  the  Illinois  Ferry  cuse^ — 
confirming  the  views  liere  taken  of  the  Charles  River  Bridge 
case.  Went  River  Bridge  v.  JDix^  6  How.,  507;  26  Wend. 
(N.  Y.),  631 ;  12  Pet.,  435 ;  1  How.,  194 ;  Partidas,  8,  18,  28, 
37,  39,  5,  7,  20 ;  Just.  Dig.,  8, 1,  20,  42,  9, 1 ;  1  La.  Dig.,  448, 
476;  2  Id.,  241;  2  White's  New  Reeop.,  190,  194,  616;  2 
Martin's  Treat.,  329 ;  2  Stat,  at  L.,  245,  283,  824 ;  8  Id.,  202 ; 
La.  Code  of  Practice,  6,  296. 

The  sovereignty  of  Spain  existed  in  full  force  at  the  time 
of  the  grant,  and  the  property  derived  under  it  was  protected 
by  tlie  treaty  with  France.  Treaty  of  St.  Ildefonso  of  1st 
October,  1800,  2  White's  New  Recop.,  516.  Treaty  of  Mad- 
rid, 2l8t  March,  1801,  2  Martin's  Treat.  Sup.,  329.  Royal 
Order  of  Delivery,  16th  October,  1802,  2  White's  New  Recop., 
190.     Treaty  of  Paris,  80th  April,  1808,  8  Stat,  at  L.,  202. 


id  point  made  by  Mr.  Jones^  for  the  de-  r«og4 
tor,  was  as  follows : —  ^ 


*The  second 
fendant  in  err 

IL  The  grant  in  question,  whatever  the  nature  or  extent 
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of  the  interest  intended  to  be  conveyed  by  it,  never,  for  an 
instant,  had  any  validity,  as  against  the  United  States  or  the 
State  of  Louisiana. 

1st.  Because  it  was  not  one  of  those  complete  and  consum- 
mate grants,  the  validity,  force,  and  effect  of  which  were  left 
by  Congress  to  be  determined  by  the  general  principles  and 
rules  of  international  law,  but  was  executory  in  its  nature,  as 
being  dependent,  for  its  consummate  force  and  effect,  upon 
the  performance  of  a  condition  by  the  grantee,  and  therefore 
within  the  purview  of  the  laws  of  the  United  States  making 
it  necessary  for  all  but  consummate  grants  to  pass  through 
the  regular  process  to  confirmation  by  Congress,  or  to  adju- 
dication under  the  authority  of  Congress.  (Laws  of  United 
States  and  judgments  of  this  court  in  execution  of  them, 
hereinafter  cited  to  other  points,  and  passim.^ 

2d.  Because  the  treaty  of  St.  Ildefonso,  as  between  the 
parties  to  it,  operated  from  its  date ;  and  instantly  transferred 
to  France  all  the  rights  of  municipal  sovereignty  and  eminent 
domain  then  appertaining  to  the  territorial  sovereign  ;  which 
Spain  was  bound  to  transmit  undiminished  and  intact  to 
France.  During  the  time  that  Spain  occupied  the  province, 
between  the  date  of  the  treaty  (1st  October,  1800)  and  the 
delivery  of  the  province  over  to  France  (30th  November, 
1803),  the  possession  and  the  dominion,  remaining  with  her, 
were  held  in  trust  for  France.  The  authority  resulting  from 
such  possession  and  dominion  was  limited  to  the  ordinary  acts 
of  local  administration,  the  preservation  of  order  and  the  due 
execution  of  the  laws,  and  extended  not  even  to  the  granting 
away  of  royal  demesnes  or  crown  lands,  far  less  to  the  irrevo- 
cable alienation  of  any  portion  of  the  eminent  domain,  or  to 
the  diminution  of  any  of  the  rights  of  ultimate  sovereignty 
then  enjoyed  by  the  territorial  sovereign. 

Even  the  United  States  are  held  to  have  taken  the 
dominion  of  all  the  territories  ceded  to  them,  including  what- 
ever was  ceded  either  by  particular  States  or  by  France, 
under  a  strict  trust  for  the  new  States  intended  to  be  carved 
out  of  such  territories ;  and,  as  such  trustees,  bound  to  trans- 
mit all  the  rights  of  municipal  sovereignty  and  eminent 
domain  unimpaired  to  the  new  States;  and  were  therefore 
incompetent  to  grant  away  from  the  new  States  any  naviga- 
ble watera,  or  the  soils  under  them,  or  the  shores,  or,  in  short, 
any  land  below  the  ordinary  high-water  mark.  Pollard  v. 
Hogan^  3  How.,  221  et  seq. 

*OQf^i       *But  all   question   of  the   disabling  effect   of  the 
J   treaty  of  St.  Ildefonso,  from  its  date,  upon  Spanish 
authority  to  grant,  or  in  any  way  to  diminish,  either  the  crown 
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lands  or  any  rights  of  territorial  sovereignty,  was  completely 
closed  in  three  months  after  the  delivery  of  Louisiana  to  the 
United  States,  by  an  act  of  Congress  positively  rej)udiating  all 
Spanish  grants  made  after  the  1st  of  October,  1800,  with  an 
exception  of  actual  settlers  before  that  date ;  and  this  court, 
conforming  to  the  rule  so  repeatedly  laid  down  in  its  own 
adjudications,  which  binds  the  judicial  department  to  follow 
the  lead  of  the  political  department  of  the  government  in  the 
practical  construction,  assertion,  and  execution  of  all  such 
national  rights  as  are  acquired,  and  of  all  such  national  obli- 
gations as  are  incurred,  by  treaty  stipulation,  has  repeatedly 
adjudged  Spanish  grants  to  be  void,  because  made  after  that 
<late.  Act  of  Congress,  26th  March,  1804,  erecting  Louisiana 
into  two  territories,  2  Stat,  at  L.,  283 ;  Foster  and  Elam  v. 
NeAhon^  2  Pet.,  253  ;  Grarcia  v.  Lee^  12  Pet.,  515 ;  Pollard  v. 
Kihbe,  14  Pet.,  63. 

If,  therefore,  the  grant  now  in  question  be  taken  as  going 
to  vest  a  perpetual  and  irrevocable  franchise  in  the  grantee, 
it  bound  neither  France  nor  the  United  States.  The  utmost 
extent  of  jurisdiction  then  remaining  in  any  Spanish  authority 
over  ferries,  was  to  license  and  regulate  them ;  so  as  that  the 
term  of  no  license  should  go  beyond  the  durcition  of  the  tem- 
porary possession  and  dominion  held  by  Spain. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

There  is  enough  upon  the  record  of  this  case  to  give  this 
court  jurisdiction,  but  not  enough  to  give  the  appellant  the 
relief  for  which  he  has  brought  it  here. 

His  complaint  is,  that  the  application  of  the  law  of  Louisi- 
ana for  the  establishment  of  ferries  (2  Mart.  Dig.,  142 ;  3  Id., 
292)  to  a  ferry  franchise  claimed  by  him,  from  Concordia  to 
Natchez,  is  an  invasion  upon  a  right  of  property  secured  by 
the  third  arcticle  of  the  treaty  between  the  United  States  and 
the  Republic  of  France,  ceding  Louisiana  to  the  former ;  and 
that  it  impairs  the  obligation  of  a  contract,  which  was  entered 
into  between  the  Marquis  de  Ctisa  Calvo  and  one  Thomas 
Thompson,  on  the  19th  of  February,  1801,  granting  to 
Thompson  a  ferry  at  the  post  of  Concordia  to  Natchez,  as  a 
privilege  to  be  attached  to  his  plantation,  on  condition  that  . 
Thompson  would  clear  a  public  road  from  Concordia  to  the 
Bayou  Cocodrillo.  The  appellant  claims  the  franchise  and 
land  to  which  it  was  attached,  as  a  purchaser  of  both  from 
Joseph  Vidal,  who  bought  from  Thompson  the  grantee,  on 
the  16th  of  October,  1803.  It  is  *further  said,  that  by  r«oQP 
the  law,  usages,  and  customs  of  Spain,  in  Louisiana,  at  ^ 
the  date  of  the  grant,  no  other  ferry  could  be  established 
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within  a  league  above  or  below  its  locality.  The  interference 
with  the  franchise  is  said  to  be  the  establishment  of  another 
ferry  by  the  Police  Jury  of  Concordia,  from  the  town  of 
Vidalia,  in  that  parish,  to  the  cit}'  of  Natchez.  The  validity 
of  this  proceeding  is  called  in  question,  on  the  ground,  as  we 
have  already  said,  of  its  being  contrary  to  a  treaty  and  the 
Constitution  of  the  United  States.  Both  having  been  decided 
by  the  highest  court  in  Louisiana  against  the  rights  claimed, 
the  cause  is  before  us,  under  the  provisions  of  the  twenty-fifth 
section  of  the  Judiciary  Act  of  1789. 

In  support  of  the' appellant's  case,  his  counsel  urge, — Ist. 
That  the  grant  of  a  ferry  privilege  across  the  Mississippi,  by 
competent  authority,  implies,  ex  vi  termini^  an  exclusion  of  all 
other  ferry  rights,  not  only  by  private,  unlicensed  individuals, 
but  operates  to  exclude  the  sovereign  from  making  a  similar 
grant  to  another,  which  will  conflict  with  it,  or  impair  or  de- 
stroy its  value.  2d.  That  the  grant  in  this  case,  can  exclusion^ 
is  an  express  recognition  of  such  exclusive  right.  8d.  That 
this  is  a  case  of  express  contract,  by  which,  for  a  valuable 
consideration,  Thompson  became  a  purchaser  of  an  exclusive 
ferry  privilege.  4th.  That  the  uninterrupted  right  thus 
claimed,  having  been  exercised  and  enjoyed  by  the  appellant, 
and  those  under  whom  he  claims,  for  thirty-eight  years,  is 
conclusive  evidence  of  title  against  the  defendants. 

We  have  placed  the  point  in  the  case  upon  which  the  juris- 
diction of  this  court  attaches  in  near  connection  with  the 
points  just  read,  to  show  that  three  of  them  are  not  reexam- 
inable  by  this  court,  however  they  may  have  been  adjudicated 
by  the  court  below. 

The  first,  second,  and  fourth  points  involve  questions  of 
what  the  sovereign  may  do,  or  not  do,  in  granting  a  second 
ferry  franchise  which  impairs  the  Value  of  one  previously 
granted  ;  also,  whether  the  words  con  exclvMon^  in  the  grant 
to  Thompson,  mean  an  exclusive  and  perpetual  ferry  fran- 
chise; and,  lastly,  whether  its  long  use  by  Thompson  and 
those  claiming  from  him  is,  or  is  not,  conclusive  proof  of  the 
franchise,  and  that  they  may  claim  it  prescriptively.  All  of 
these  are  questions  dependimg  upon  the  provincial  laws  of 
Louisiana,  when  belonging  either  to  France  or  Spain  ;  upon 
its  territorial  law  afterwards,  when  it  became  a  part  of  the 
United  States  ;  and  upon  such  laws  as  may  have  been  passed 
and  continue  to  be  in  force  in  the  State  of  Louisiana.  Neither 
of  them  involves  the  validity  of  a  treaty  or  statute  of,  nor  an 
♦2871  *"^^^"^y  exercised  *under,  the  United  States;  nor  the 
-'  validity  of  a  statute  or  an  authority  exercised  under  a 
State,  on  the  ground  of  being  repugnant  to  the  Constitution, 
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treaties,  or  laws  of  the  United  States  ;  nor  do  they,  or  either 
of  them,  draw  in  question  the  construction  of  any  clause  of 
the  Constitution,  or  of  a  treaty  or  statute  of,  or  commission 
held  under,  the  United  States. 

What  we  have  to  decide  in  this  case  is,  whether  or  not  the 
franchise  of  a  ferry  given  by  the  Marquis  de  Casa  Calvo  to 
Thompson  is  a  property  protected  by  the  treaty  by  which 
Louisiana  was  ceded  to  the  United  States,  or  a  contract 
l)ought  by  Thompson  for  a  valuable  consideration,  which  has 
been  impaii'ed  by  the  action  of  the  Police  Jury  of  Concordia, 
under  the  laws  of  Louisiana. 

Now,  in  our  view  of  the  case,  it  matters  not  what  merits 
Thompson  may  have  had  in  getting  his  privilege  of  a  ferry  : 
whether  he  made,  or  did  not  make,  the  road  from  the  post  of 
Concordia  to  Cocodrillo  ;  or  how  long  he  and  those  claiming 
under  him  have  had  the  use  of  the  privilege ;  or  what  were 
the  powers  of  the  Governor  of  Louisiana  to  grant  such  a  fran- 
chise, or  to  what  extent  other  officers,  acting  temporarily  as 
governors,  could  exercise  the  powers  of  sovereignty,  delegated 
to  one  who  was  so  by  commission  ;  or  what  were  the  usages 
in  Louisiana,  before  it  was  ceded  to  the  United  States,  in  re- 
spect to  feiTy  grants  and  the  use  of  them, — if  the  sovereignty 
of  Spain  in  Louisiana  had  been  parted  with  when  the  Marquis 
de  Casa  Calvo  gave  this  ferry  right  to  Thompson.  Had  the 
Marquis,  at  the  time  it  was  done,  supposing  him  to  have  been 
exercising  the  plenary  power  of  a  Governor  of  Louisiana, 
any  official  faculty  to  delegate  to  a  subject  of  the  king  of 
Spain,  as  a  franchise,  a  portion  of  the  king's  royal  privilege  of 
prerogative  ? 

The  contract  must  be  tested,  as  all  others  are,  whether  they 
are  national  or  private,  by  the  competency  of  the  parties  to 
make  it.  If  that  does  not  exist,  nothing  can  be  claimed  under 
it,  except  such  equities  as  may  have  arisen  to  either  from  the 
conduct  of  one  or  the  other  of  them  in  the  transaction. 

The  transaction  in  this  case  is,  that  the  Marquis  de  Casa 
Calvo,  Governor-General  of  the  Province  of  Louisiana,  granted 
to  one  Thomas  Thompson,  on  the  19th  of  February,  1801,  a 
ferry  at  the  post  of  Concordia,  opposite  to  the  town  of  Nat- 
chez, as  a  privilege  to  be  attached  to  the  plantation  he  pos- 
sessed, "  in  order  that  from  that  place,  with  exclusive  privilege, 
l>e  may  carry  on  the  ferry  across  the  river,  demanding  and  re- 
ceiving only  the  prices  most  equitable  and  customary  which 
may  be  established  with  the  accord  of  the  commandant  of  the 
post  of  *Concordia," — "  qiie  se  fixavan  con  acuerdo  del  r#ooo 
dieho  commandanteJ'^  ^ 

Four  months  before  this  privilege  was  given  to  Thompson, 
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on  the  1st  of  October,  1800,  the  treaty  of  St.  Ildefonso  was 
made,  by  which  Spain  retroceded  to  France  the  Province  of 
Louisiana.  The  terms  and  conditions  of  that  treaty  we  will 
speak  of  presently,  as  far  as  it  may  be  necessary  to  do  so, 
after  we  have  shown  the  views  taken  by  the  different  depart- 
ments of  the  government  of  the  United  States  of  the  obliga- 
tions of  it,  when  they  began,  and  when  the  full  sovereignty 
of  Spain  ceased  over  Louisiana. 

Each  of  them  has  said  officially,  that  the  sovereignty  of 
the  king  of  Spain  for  granting  lands  in  Louisiana  ceased 
with  the  signatures  of  the  treaty  of  St.  Ildefonso,  on  the  1st 
of  October,  1800.  Within  a  year  after  the  cession  of  Louis- 
iana, Congress,  having  learned  that  concessions  for  lands  had 
been  made  by  the  Governors  of  Louisiana,  between  the  1st  of 
October,  1800,  and  the  30th  of  April,  1803,  the  date  of  our 
treaty  with  France,  passed  an  act  declaring  all  such  conces- 
sions void,  and  of  no  effect  in  law  or  equity. 

This  act  was  passed  coincidently  with  what  had  been  the 
declaration  of  the  executive  department  of  the  government. 
This  court  has  said  the  same  in  several  cases.  In  the  case  of 
the  The  United  States  v.  Joseph  Reipies^  decided  at  this  term, 
it  has  been  reaffirmed,  with  a  more  extended  examination 
than  had  been  made  before  of  the  treaty  of  St.  Ildefonso, 
that  also  between  the  French  Republic  and  the  king  of  Spain, 
signed  in  Madrid  on  the  21st  of  March,  1801,  with  the  order 
of  Barcelona  for  the  delivery  of  Louisiana  to  France  in  exe- 
cution of  both  treaties,  and  of  the  treaty  between  France 
and  the  United  States  in  connection  with  the  actual  delivery 
of  the  Province  to  the  United  States,  on  the  20th  of  Decem- 
ber, 1803,  by  Laussat,  the  commissioner  of  the  French  gov- 
ernment appointed  for  that  purpose.  The  treaty  of  St.  Ilde- 
fonso may  be  found  in  2  White's  New  Rec,  616;  that  of 
Madrid  of  the  21st  of  March,  1801,  in  2  Martin's  Treaties 
Sup.,  329,  and  in  2  White,  501 ;  the  royal  order  given  at 
Barcelona,  and  the  proceeding  thereon,  in  2  White's  Recop., 
from  190  to  196  inclusive;  the  treaty  between  France  and 
the  United  States,  2  White's  Recop.,  196;  and  the  act  of 
delivery  by  France  to  the  United  States,  2  White's  Recop., 
from  225  to  228  inclusive. 

In  Reynes's  case^  the  judgment  of  the  District  Court  affirm- 
ing his  grant  was  reversed,  on  the  ground  that  the  treaty  be- 
tween France  and  the  United  States  gave  to  the  latter  all 
the  rights  acquired  by  France  by  the  treaty  of  St.  Ildefonso, 
*2891  ^^^  *that  the  political  sovereignty  of  the  king  of  Spain 
J  in  Louisiana  to  grant  lands  ceased  with  the  date  of  it, 
on  the  Ist  of  October,  1800. 
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We  will  now  show,  that  the  decision  in  that  case  accords 
with  the  received  usages  of  nations  in  respect  to  rights  ac- 
quired under  treaties ;  that  it  is  sustained  by  all  that  we  now 
know  of  what  were  the  relations  between  France  and  Spain 
at  the  time  of  the  event,  and  the  motives  of  the  two  govern- 
ments for  entering  into  the  treaty  of  St.  Ildefonso. 

All  treaties,  as  well  those  for  cessions  of  territory  as  for 
other  purposes,  are  binding  upon  the  contracting  parties, 
unless  when  otherwise  provided  in  them,  fi-om  the  day  they 
are  signed.  The  ratification  of  them  relates  back  to  the  time 
of  signing.  Vattel,  B.  4,  c.  2,  sec.  22 .  Mart.  Summary,  B. 
8,  c.  7,  sec.  6. 

It  is  true,  that,  in  a  treaty  for  the  cession  of  territory,  its 
national  character  continues,  for  all  commercial  purposes; 
but  full  sovereignty,  for  the  exercise  of  it,  does  not  pass  to 
the  nation  to  which  it  is  transferred  until  actual  delivery. 
But  it  is  also  true,  that  the  exercise  of  sovereignty  by  the 
ceding  country  ceases,  except  for  strictly  municipal  purposes, 
especially  for  granting  lands.  And  for  the  same  reason  in 
both  cases ;  because,  after  the  treaty  is  made,  there  is  not 
in  either  the  union  of  possession  and  the  right  to  the  terri- 
tory which  must  concur  to  give  plenum  dominium  et  utile. 
To  give  that,  there  must  be  the  jvjt  in  rem  and  the  jus  in  rg, 
or  what  is  called  in  the  common  law  of  England  the  Juris  et 
seisince  conjunctio.  "  This  general  law  of  property  applies  to 
the  right  of  territory  no  less  than  to  other  rights,  and  all 
writers  upon  the  law  of  nations  concur,  that  the  practice  and 
conventional  law  of  nations  have  been  conformable  to  this 
principle."  Puffendorf  par  Barbeyrac,  lib.  4,  c.  9,  sec.  8, 
note  2.  ' 

In  this  case,  after  the  treaty  was  made,  and  until  Louisiana 
was  delivered  to  France,  its  possession  continued  in  Spain. 
The  right  to  the  territory,  though  in  France,  was  imperfect 
until  ratified,  but  absolute  by  ratification  from  the  date  of 
the  treaty.  Such  was  the  manifest  intention,  from  the  prom- 
ise and  engagement  of  his  Catholic  Majesty  in  the  third  arti- 
cle of  the  treaty; — conditional  upon  the  execution  of  tlie 
stipulations  of  the  treaty  relative  to  the  Duke  of  Parma ; 
but  becoming  retroactively  absolute  from  the  time  of  the 
signature  of  the  treaty,  as  soon  as  these  conditions  were  per- 
formed, or  when  others  for  the  same  end  were  substituted  by 
the  contracting  parties. 

The  disability  of  France,  or  her  refusal  to  perform  the  con- 
ditions for  which  the  retrocession  was  to  be  made,  would  have 
released  the  king  of  Spain  from  his  promise  and  engagement 
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*9Q01  ^  *naake  it.  It  may  also  be,  that  the  conditions  were 
J  to  be  performed  by  France  in  the  time  mentioned  in 
the  first  article,  and  that  Spain  was  to  keep  possession  of  the 
territory  as  a  security  for  that  performance.  But  in  either 
case,  our  conclusions  that  the  rights  of  France  attached,  and 
that  the  sovereignty  of  Spain  ceased  from  the  signature  of 
the  treaty,  would  not  be  weakened;  as  the  Republic  of 
France  and  his  Catholic  Majesty  entered  into  another  treaty 
on  the  21st  of  March,  1801,  to  determine  in  a  positive  man- 
ner what  states  were  to  be  given  to  the  infant  Duke  of 
Parma,  as  an  equivalent  for  the  Duchy  of  Parma.  In  which 
it  is  also  declared,  that  this  second  treaty  had  its  origin  in 
that  in  which  the  king  cedes  to  France  the  possession  of 
Louisiana.  And  further,  that  the  contracting  parties  agree, 
to  carry  into  effect  the  articles  of  that  treaty,  and  that,  while 
the  difficulties  with  regard  to  them  are  in  process  of  arrange- 
ment, the  present  treaty  shall  not  destroy  the  rights  of  either 
party  under  the  first  treaty.  And  if,  as  has  been  said,  pos- 
session was  meant  to  be  held  by  Spain,  as  a  security  for  the 
fulfilment  of  the  treaty  by  France,  until  the  time  when  the 
delivery  was  to  be  made,  that  purpose  must  be  considered  as 
exclusive  of  any  larger  intent.  The  order  given  by  Spain  for 
the  delivery  of  the  territory  to  France  precludes  all  inquiry 
about  the  performance  of  the  stipulations  of  the  treaties  by 
either  of  the  contracting  parties.  Its  terms,  as  is  said  in 
Meynes's  case^  acknowledge  that  the  right  of  France  to  the 
temtory  ceded  was  complete,  and  that  the  sovereignty  of 
Spain  over  it  ceased  with  the  signature  of  the  treaty  of  St. 
Ildefonso. 

This  view  of  the  subject  is  confirmed  by  the  subsequent 
conduct  of  Spain.  When  her  relations  with  France  had  be- 
come less  amicable  than  they  had  been,  and  it  was  rumored 
that  France  was  negotiating  a  sale  of  Louisiania  to  the  United 
States,  the  Secretary  of  State  of  Spain,  Don  Pedro  Cevallos, 
wrote  to  our  Minister,  Mr.  Charles  Pinckney,  remonstrating 
against  the  proceedings  of  France  in  disposing  of  Louisiana. 
He  declared,  also,  if  the  United  States  bought  it,  that  it  would 
be  an  absolute  nullity,  as  France  had  formally  and  positively 
engaged  not  to  sell  it.  No  other  complaint  was  then  or  after- 
wards made  in  respect  to  the  right  of  France  to  Louisiana,  or 
when  those  rights  began.  2  White's  Recop.,  644.  Of  course, 
as  there  was  nothing  of  the  kind  in  the  treaty,  the  remon- 
strance was  disregarded,  and  the  purchase  was  made. 

There  will  be  found  also,  in  the  order  given  for  the  delivery 
of  Louisiana  to  France,  a  further  confirmation  that  the  king 
of  Spain  had  not  his  former  sovereignty  over  it  after  the  treaty 
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of  St.  Udefonso  was  signed,  and  that  his  ministers  did  not 
think  he  had  in  the  ijiterval  until  the  delivery  was  made.  • 

*The  order  does  not  vary,  except  as  to  the  thing  to  r#oQ-| 
be  done,  from  the  usual  formula,  for  such  a  purpose.  •- 
It  is  in  fact  a  copy  of  the  order  which  was  given  by  France 
when  Louisiana  was  ceded  to  Spain  in  1762.  That  had  been 
preceded  by  others  like  it  for  more  than  a  hundred  years, 
when  the  monarchs  of  Europe  ceded  to  each  other  by  treaty 
distant  territories,  either  in  India  or  America.  This  which 
we  are  now  considering  must  have  the  same  meaning  which 
international  usages  have  uniformly  given  to  the  whole  of 
them. 

There  is  always,  in  such  an  order,  a  commendation  of  the 
inhabitants,  their  interests  generally,  and  of  their  possessions 
or  property,  perfect  and  inchoate,  to  the  kind  consideration 
of  their  new  monarch,  in  the  sense  in  which,  presumptively, 
they  would  have  been  treated  by  the  ceding  sovereign.  The 
language  of  it  is  hope, — not  right,  or  the  assertion  of  power. 
If  it  was  not  so,  the  order  for  delivery  might  impose  larger 
obligations  upon  the  nation  who  receives  the  territory  than 
the  treaty  does.  The  relations  as  to  the  value  and  suitable- 
ness of  the  ceded  territory  for  the  purposes  of  colonization 
might  be  changed.  Instead  of  having  lands  for  gratuitous 
distribution  to  new  colonists,  or  upon  such  terms  of  purchase 
as  the  policy  of  a  new  sovereign  might  make  desirable,  that 
policy  might  be  controlled  by  grants  after  the  treaty  for  a 
cession  has  been  signed.  Indeed,  before  the  signature  of  a 
treaty,  but  after  negotiations  have  begun  for  a  cession  of  ter- 
ritory, grants  of  land  cannot  be  made  in  it  without  being 
subject  to  confirmation  by  the  sovereign  to  whom  the  transfer 
shall  be  made.  The  inceptive  equity  of  grants  made  by  the 
governors  of  remote  territories,  who  do  not  know  that  a  ces- 
sion of  it  has  been  made,  or  that  negotiations  have  been 
begun  for  such  an  end,  may  be  recommended  to  the  kind 
consideration  of  the  sovereign  who  receives  the  transfer ;  but 
no  more  can  be  claimed.     When,  then,  the  king  of  Spain 

fave  his  order  at  Barcelona  for  the  delivery  of  Louisiana  to 
Vance,  and  said,  in  royal  terms,  "meanwhile  we  hope"  that 
all  grants  of  property,  of  whatsoever  denomination,  made  by 
my  governors  may  be  confirmed,  although  not  confirmed  by 
myself,  he  admits  that  he  had  not  the  sovereignty  to  confirm 
them ;  that  he  had  no  power  to  do  then  what  he  might  have 
done  before  the  treaty,  and  what  he  ought  to  have  done  if  he  ' 
had  power  afterwards  to  confirm  them, — that  which,  in  fair- 
ness to  his  former  subjects  and  to  his  own  honor,  it  may  be 
presumed  he  would  have  done,  but  from  being  conscious  that 
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the  power  to  confirm  such  grants  had  been  transferred  to 
France.  Such  orders  for  the  delivery  of  ceded  territories, 
though  usual,  are  not  always  given,  whether  there  is  or  is 
♦2Q21  "^^  *  provision  in  the  *treaty  for  it  to  be  done. 
J  Without  them,  however,  treaties  could  not  be  consum- 
mated in  already  settled  territories,  with  a  due  regard  to  the 
respective  rights  of  the  contracting  parties,  or  with  the  peace- 
able transference  meant  by  them.  They  prevent  violence, 
are  the  best  proof  of  a  change  of  national  character,  preserve 
the  commercial  rights  of  the  inhabitants,  give  to  them  in  the 
eyes  of  all  the  world  the  new  rights  and  relations  they  may 
have  acQuired,  and  establish,  in  the  most  notorious  way  it 
can  be  done,  that  the  ceded  territoiy  has  become  a  part  of 
another  dominion,  partaking  with  it  all  those  relations  which 
nations  can  have  with  each  other  in  commerce,  in  peace,  and 
in  war. 

Sir  William  Scott,  in  his  opinion  in  the  case  of  the  Fama^ 
5  Rob.  Adm., — given  as  early  as  February,  1804,  upon  the 
treaty  of  St.  Ildefonso,  retroceding  Louisiana  to  France, 
(though  the  reporter  cites  it  as  of  the  date  of  the  previous 
treaty  of  St.  Ildefonso  of  1796,) — coincides  with  our  views 
respecting  sovereignty  over  a  ceded  territory,  and  the  com- 
mercial character,  in  which  a  people  of  a  distant  settlement 
are  placed,  by  a  treaty  of  the  state  to  which  they  belong,  and 
by  which  they  are  stipulated  to  be  transferred  to  another 
power,  before  the  delivery  of  the  territory  has  been  made. 

The  Fama  sailed  from  New  Orleans  in  April,  1803,  for 
Havre  de  Grace,  with  Spanish  property  on  board.  She  was 
taken  on  the  way  by  a  British  cruiser,  and  her  cargo  libelled, 
it  being  alleged  to  be  enemy's  or  French  property  only  upon 
the  ground  that  Louisiana  had  been  ceded  by  Spain  to  France 
before  the  Fama  sailed.  The  points  stated  in  the  words  of 
Sir  William  Scott  are,  whether  the  treaty  did  not  in  itself 
confer  full  sovereignty  and  right  of  dominion  to  France,  and 
whether  the  inhabitants  were  not  so  ceded  by  that  treaty  as 
to  become  immediately  French  subjects.  The  cause  was  fully 
argued  on  both  sides  by  as  able  counsel  as  were  in  that  day 
or  since  in  the  admiralty  courts  of  England.  The  cargo  was 
restored  to  the  Spanish  claimant,  on  the  ground  that  the 
national  character  of  a  place  agreed  to  be  surrendered  by 
treaty,  but  not  actually  delivered,  continues  as  it  was  under 
the  character  of  the  ceding  country. 

He  cites,  in  support  of  his  conclusion,  the  treaty  signed  at 
Breda,  on  the  21st  of  July,  1667,  between  Louis  the  Four- 
teenth and  Charles  the  Second,  in  which  Nova  Scotia  was 
ceded  to  France ;  and  the  treaty  of  1762,  by  which  Louisiana 
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was  ceded  by  France  to  Spain.  He  might  have  found  in  the 
proceedings  under  the  first,  before  the  order  for  delivery  was 
given,  a  confirmation  of  his  conclusion,  in  the  orders  and 
*passes  which  were  given  to  merchant  ships  before  the  r«oQQ 
treaty  was  ratified.  Such  passes  were  given  to  renew  ^ 
at  once  the  navigation  and  commerce  provided  for  in  the 
fourth  article  of  that  treaty,  and  that  French  vessels  might 
trade  with  Nova  Scotia  as  a  dominion  of  France  before  it  was 
surrendered.  His  whole  argument,  too,  for  his  conclusion 
shows  that,  when  he  says,  "  until  a  delivery  has  been  made, 
the  former  sovereignty  must  remain,"  he  did  not  mean  sov- 
ereignty in  the  sense  of  the  suj)reme  power  to  govern  and  to 
dispose  of  the  lands  in  a  ceded  territory,  or  for  the  exercise 
of  any  sovereign  power  in  it  other  than  that  sovereignty  which 
was  necessary  to  preserve  and  enforce  the  sanctions  of  its 
social  condition,  and  which  would  protect  its  inhabitants  in 
all  of  their  existing  national  relations,  conventional  or  other- 
wise, whatever  they  might  be,  until  they  were  actually  sur- 
rendered. When  delivery  has  been  made,  these  relations 
cease  for  the  future  from  the  time  it  has  been  done,  and  those 
of  the  nation  receiving  the  territory  begin.  That  such  was 
the  extent  and  limit  of  Sir  William  Scott's  use  of  the  words 
"sovereignty  must  remain,"  is  clear  from  the  concluding 
words  upon  that  point  in  the  case.  They  are, — "I  am  of 
opinion,  therefore,  tliat  on  all  the  several  grounds  of  reason 
or  practice  and  judicial  recognition,  until  possession  was 
actually  taken,  the  inhabitants  of  New  Orleans  continued 
under  the  former  sovereignty  of  Spain."  And  when  pre- 
viously si)eaking  of  what  passes  full  sovereignty  in  territory 
acquired  by  treaty,  his  test  of  union  of  j)ossession  and  right 
to  constitute  full  sovereignty  excludes  the  idea  of  its  entire 
continuance  in  a  government  which,  having  had  both,  had 
parted  with  its  ri(/nt  to  another,  with  a  concomitant  obligation 
to  deliver  the  possession.  In  fact,  the  full  sovereignty  in 
such  a  case  is  not  in  one  or  the  other  of  the  contracting 
parties,  but  in  both,  for  either  to  do  whatever  is  essential  to 
the  preservation  of  the  ability  of  each  to  consummate  their 
contract,  according  to  its  terms. 

Of  course,  what  we  have  just  said  respecting  sovereignty  in 
cessions  of  territory  is  meant  to  be  understood  of  treaties 
signed  by  plenipotentiaries  having  full  powers  to  do  so,  and 
which  have  been  afterwards  ratified ;  and  not  of  those  conven- 
tions entered  into  and  signed  conditionally,  sub  Hj)e  rati^  by  a 
minister  not  furnislied  with  orders  to  execute  it  absolutely. 
Such  wjvs  the  treaty  of  Fonbiinebleau,  executed  on  the  3d  of 
November,  1762,  for  the  cession  of  Louisiana  to  Spain,  which 
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is  cited  in  the  opiuion  of  Sir  William  Scott  in  the  case  of  the 
Fama.  In  such  a  case  nothing  passes  until  acceptance  of  it 
by  the  king  to  whom  the  cession  has  been  oflfered.  And  not 
9QJ.1  *^^^^^  when  it  is  as  was  the  case  in  that  instance ;  the 
J  cession  of  Louisiana  having  been  promised  by  pre- 
liminary articles  only,  which  were  to  be  followed  by  a  con- 
vention stipulating  the  measures,  and  the  time  to  be  fixed  by 
common  accord  for  the  execution  of  the  first. 

We  have  thus  shown,  that  the  conclusion  to  which  this 
court  came  in  Keynes's  case  respecting  grants  of  land  in  Lou- 
isiana, after  the  treaty  of  St.  Ildefonso  had  been  signed,  is  in 
harmony  with  the  usages  and  law  of  nations.  They  would 
have  required  it,  if  the  documents  attending  the  transaction 
had  not  led  to  the  same  result.  It  has  been  shown  before, 
that  the  legislation  of  Congress  would  not  permit  a  different 
conclusion.  The  executive  department  of  the  government 
has  uniformly  acted  under  the  same  impression. 

Finally,  all  of  our  proceedings  respecting  Louisiana  have 
been  done  upon  the  principle,  that  the  law  of  nations  does 
not  recognize  in  a  nation  ceding  a  territory  the  continuance 
of  supreme  power  over  it  after  the  treaty  has  been  signed,  or 
any  other  exercise  of  sovereignty  than  that  which  is  neces- 
sary for  social  order  and  for  commercial  purposes,  and  to 
keep  the  cession  in  an  unaltered  value,  until  a  delivery  of  it 
has  been  made.  Such  being  the  extent  of  sovereignty  under 
such  circumstances,  is  not  the  grant  of  a  perpetual  ferry 
franchise  attached  to  land  as  much  prohibited  as  a  grant  of 
land  ? 

We  cannot  distinguish  between  them,  as  to  the  source 
from  which  they  can  only  be  made.  They  are  only  distin- 
guishable from  each  other  in  this,  that  one  of  them  is  exclu- 
sively for  the  grantee,  and  the  other  for  the  use  of  the 
public,  with  a  compensatory  right  of  toll  attached.  If  a 
ferry  franchise  could  be  given  in  such  a  case,  every  other 
franchise  might  be.  When  the  extent  of  Spanish  royal  pre- 
rogative in  respect  to  franchises  is  considered,  and  especially 
such  as  the  king  of  Spain  could  give  in  his  foreign  dominions 
under  the  Roman  civil  law,  without  any  modification  of  it  in 
the  Partidas,  it  will  not  be  forgotten,  that  natural  persons 
and  bodies  corporate  might  have  been  invested  Avith  monopo- 
lizing privileges  and  exemptions,  both  on  the  land  and  the 
water, — that  charters  could  have  been  given  to  places,  with 
licenses  and  exemptions  which  might  have  interfered  seri- 
ously with  the  policy  and  institutions  of  a  state  coming  into 
the  possession  of  ceded  territory.  We  will  not  mention  them 
in  detail.  Enough  has  been  said  to  show,  that,  if  such  a  sov- 
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ereigiity  could  be  exercised  after  a  treaty  has  been  signed,  it 
would  be  a  power  to  change  materially  the  relations  which 
the  people  of  a  ceded  territory  had  to  each  other;  and  to 
establish  between  them  and  a  new  *sovereign  a  diflFer-  r^oqc 
ent  condition  than  had  been  contemplated  when  they  ^ 
were  transferred. 

Such  being  the  law  of  this  case,  we  must  say  that  the 
appellant,  under  the  privilege  of  a  ferry  right  given  by  the 
Marquis  de  Casa  Calvo,  had  no  property  in  it  secured  by 
the  third  article  of  the  treaty  by  which  Louisiana  was  ceded 
to  the  United  States,  and  tliat  no  contract  arose  from  it,  the 
obligation  of  which  has  been  impaired  either  by  the  legisla- 
tion of  Louisiana,  or  the  action  of  the  Police  Jury  of  Concor- 
dia, under  it. 

We  will  remark  further,  that  nothing  can  be  inferred  from 
what  we  have  said  in  favor  of  the  validit}'^  of  any  franchise 
relating  to  the  navigation  of  the  Mississippi,  if  any  such  was 
granted  whilst  Louisiana  was  a  province,  either  of  France  or 
Spain. 

We  will  not  enter  minutely  into  the  history  of  the  retro- 
cession of  Louisiana  to  France,  or  into  that  attending  our 
acquisition  of  it.  There  is  much  in  both  to  confirm  the 
views  we  have  expressed  concerning  national  rights  arising 
under  treaties  signed,  and  afterwards  ratified.  We  have 
now,  too,  other  sources  of  information,  contemporaiy  with 
the  transaction,  which  disclose  more  fully  than  was  known 
until  within  a  few  years  the  policy  of  the  First  Consul  in 
acquiring  Louisiana.  Stimulated  by  the  European  desire  for 
colonies,  and  to  counteract  the  impressions  which  might  be 
made  upon  his  popularity,  and  the  glory  he  had  given  to 
France,  if  Egypt  should  be  lost  and  St.  Domingo  should 
become  valueless  from  the  revolt  of  its  slaves,  he  determined 
to  avail  himself  of  his  power  to  gratify  the  wishes  of  the  king 
and  queen  of  Spain,  by  making  the  infant  Duke  of  Parma  a 
king  in  and  over  a  part  of  Italy,  with  all  royal  rights  and 
honora,  and  to  get  Louisiana  in  return.  He  meant  to  make 
it  a  permanent  colony  of  France.  He  negotiated,  as  the 
treaties  show,  for  an  absolute  retrocession  of  its  people  and 
territory,  without  other  limitation  than  that  which  the  law  of 
nations  secured  to  the  former.  It  was  to  belong  to  France 
as  it  had  been,  when  the  generous  weakness  of  Louis  the 
Fifteenth,  without  either  cause  or  consideration,  ceded  it  to 
Spain.  On  the  other  hand,  that  portion  of  Italy  which  was 
to  be  given  for  it  was  to  be  an  unconditional  transfer  of  peo- 
ple and  territory,  which,  in  the  event  of  the  fjiilure  of  the 
issue  of  its  new  king,  were  to  become  absolutely  a  part  of  the 
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Spanish  monarchy.  Neither  contemplated  any  thing  else,  or 
that  Spain  should  exercise  a  complete  dominion  in  Louisiana* 
after  having  signed  a  treaty  to  cede  it.  There  is  not  in  the 
diplomacy  of  nations  a  more  absolute  surrender  of  dominion, 
*9QAn  *^*^  ^^  made  *by  the  king  of  Spain  in  the  treaty  of 
^^^^  St.  ndefonso  of  October,  1800. 

From  that  time  until  the  treaty  of  Amiens  was  made,  and 
afterwards,  when  it  was  forseen  it  would  be  but  a  short  truce, 
and  would  be  followed  by  wars  of  longer  duration,  and  greater 
changes  in  the  condition  of  European  nations  than  had  been 
made  in  the  wars  of  the  ten  preceding  years,  the  First  Consul, 
amidst  all  of  his  grand  contemplations,  did  not  lose  sight  for 
a  moment  of  the  colonization  of  Louisiana.  Troops  were 
embarked  to  take  possession  of  it.  Plans  were  made  to  colo- 
nize it  exclusively  with  Frenchmen.  He  saw  what  might 
become  our  pressure  upon  it  from  the  West,  and  to  guard 
against  the  chances  of  war,  which  were  then  in  this  hemis- 
phere in  favor  of  England,  it  was  to  have  been  in  its  begin- 
ning a  military  colony  under  a  leader  of  marked  character 
and  renown.  France  looked  for  commercial  advantages  from 
it,  and  a  commanding  war  position  over  the  Gulf  of  Mexico. 
It  was  hoped,  too,  that  it  would  give  to  France,  in  the  foreseen 
wars  of  Europe,  favorable  influences  over  the  United  States. 
That  such  a  power  as  France,  between  the  United  States  and 
Mexico,  would  check  us  in  our  career  in  that  direction,  and 
would  give  to  France  the  control  of  Meiqico,  and  the  continu- 
ance of  her  control  over  Spain  itself.  It  was  not  in  the  order 
of  Providence,  that  such  intentions  should  be  accomplished. 
The  First  Consul  foresaw  a  war,  in  which  all  the  resources  of 
France  would  be  wanted,  and  all  that  could  be  gathered  from 
every  source.  The  war  came  sooner  than  he  anticipated,  or 
meant  that  it  should.  It  deprived  him  of  all  certain  ability 
to  take  possession,  or  to  retain  Louisiana  if  he  had  done  so. 
The  navy  of  England  was  in  his  way.  With  his  usual  deci- 
sion, and  in  opposition  to  his  counsellors,  he  determined  to 
sell  Louisiana  to  the  United  States,  when  we  were  then  only 
negotiating  for  such  a  part  of  it  as  would  secure  to  us  the 
transit  of  our  Western  produce  to  the  ocean.  Our  ministers, 
with  promptitude  never  to  be  forgotten,  without  orders  or 
powers  from  home  to  do  so,  secured  the  prize  by  the  treaty  of 
the  30th  of  April,  1803. 

We  shall  direct  this  cause  to  be  remanded  for  such  further 
proceedings  in  the  court  from  which  it  has  been  brought  as 
that  court  may  deem  necessary. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Louisiana,  tmd 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  *said  Supreme  Court  in  this  cause  be,  and  the  r^nqn 
same  is  hereby,  affirmed,  with  costs,  and  that  this  ^- 
cause  be,  and  the  same  is  hereby,  remanded  for  such  further 
proceedings  as  the  said  Supreme  Court  may  deem  necessary. 


Benjamin  G.  Humphreys,  Appellant,  v.  Leggett, 

Smith,  and  Lawrence. 

The  laws  of  Mississippi  limit  the  linhility  of  the  sureties  in  the  ofKcial  bond 

of  a  sheriff  to  the  amount  of  the  penalty. 
Where  the  surety  had  been  compelled  to  pay  the  whole  amount  of  his  bond 

before  a  third  party  recovered  judgment,  the  surety  ought  to  have  been 

relieved  against  an  execution  by  this  third  party. 
Not  having  been  allowed  to  plead  puis  darrein  continuancef  and  protect  himself 

in  this  way  by  showing  that  he  had  paid  the  full  amount  of  his  bond,  the 

surety  ought  to  have  been  relieved  in  equity  where  he  had  filed  a  bill  for 

relief.  * 

This  was  an  appeal  from  the  Circuit  court  of  the  United 
States  for  the  Southern  District  of  Mississippi.  It  arose  from 
a  former  case  in  this  court,  McNutt  v.  Bland  et  al,^  reported 
in  2  How.,  9.2 

The  facts  were  these. 

On  the  6th  of  November,  1837,  Richard  J.  Bland  was 
elected  sheriff  of  the  County  of  Claiborne,  in  the  State  of 
Mississippi,  for  the  term  of  two  years,  prescribed  in  the  con- 
stitution of  that  State. 

On  the  10th  of  November,  1837,  Richard  J.  Bland,  Benja- 
min G.  Humphreys,  and  John  Grissom,  all  of  that  county  and 
State,  executed  a  penal  bond,  in  the  sum  of  $16,000,  to 
Charles  Lynch,  Governor  of  the  State,  conditioned  for  the 
faithful  execution  by  Bland  of  the  duties  of  his  office. 

On  the  30th  of  December,  1837,  a  writ  of  capias  ad  satis- 
faciendum  was  issued,  at  the  suit  of  Leggett,  Smith,  and  Law- 
rence, on  a  judgment  obtained  by  them,  as  they  allege,  in  the 
Circuit  Court  of  the  United  States  for  Mississippi,  against 

*  Explained.    The  Elmira,  16  Fed.  Rep.,  138.     Cited.    Crim  t.  Handle^, 
4  Otto,  658.  ^  Further  decision,  21  How.,  66. 
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George  W.  McNider,  for  13,910.78,  on  the  17tli  of  November, 
1837 ;  and  the  said  writ  was  placed  in  the  hands  of  the  Mar- 
shal of  the  United  States  for  Mississippi,  who  took  McNider 
into  custody  by  virtue  thereof,  and  delivered  him  for  safe- 
keeping to  Bland,  as  the  sheriff  of  Claiborne  County. 

On  the  12th  of  December,  1838,  an  execution  was  issued, 
at  the  suit  of  the  Planters'  Bank  of  Mississippi,  on  a  judg- 
ment obtained  by  the  bank  in  the  Circuit  Court  of  Mississippi 
for  Claiborne  County,  against  Hoopes,  Moore,  and  Carpenter, 
♦2981  *^^  *W 0,524.44,  on  the  4th  of  December,  1838,  and  the 
-I  said  execution  was  placed  in  the  hands  of  Bland,  as 
the  sheriff  of  Claiborne  Countv. 

On  the  21st  of  January,  1839,  an  execution  was  issued,  at 
the  suit  of  the  Planter's  Bank  of  Mississippi,  on  a  judgment 
obtained  by  the  bank  in  the  Circuit  Court  of  Mississippi  for 
Claiborne  County,  against  Campbell,  Pierson,  and  Moore,  for 
$3,718.78,  on  the  29th  of  November,  1836,  and  the  said  exe- 
cution was  placed  in  the  hands  of  Bland,  as  the  sheriff  of 
Claiborne  County. 

On  the  28th  of  March,  1839,  a  suit  was  instituted  and  dec- 
laration filed  in  the  Circuit  Court  of  the  United  States  for 
Mississippi,  in  the  name  of  Alexander  G.  McNutt,  Governor 
of  the  State  of  Mississippi,  to  the  use  of  Leggett,  Smith,  and 
Lawrence,  against  Bland,  Humphreys,  and  Grissom,  to  re- 
cover damages  for  an  alleged  breach  by  Bland  of  his  official 
bond,  in  setting  McNider  at  liberty  without  lawful  authority, 
while  their  judgment  was  in  full  force  against  him  and  unsat- 
isfied. 

On  the  same  day  a  summons,  in  that  suit,  was  issued  against 
Bland,  Humphreys,  and  Grissom,  to  which  the  marshal  made 
return, — "  Executed  on  R.  J.  Bland,  personally,  on  the  6th 
April,  1839  " ;  no  return  being  made  as  to  Humphreys  and 
Grissom. 

On  the  20th  of  June,  1839,  an  alias  summons,  in  the  same 
suit,  was  issued  against  the  same  persons,  with  directions  to 
be  executed  on  Humphreys  and  Grissom  only,  to  which  the 
marshal  made  return, — "  Executed  this  writ  on  B.  G.  Hum- 
phreys, personally,  on  the  14th  day  of  October,  1839 ;  J.  Gris- 
som not  found  in  my  district.  [Signed]  W.  M.  Gwin,  Marahal, 
per  John  Hunter,  D.  M." 

At  November  term,  1839,  a  plea  was  filed  in  the  names  of 
the  defendants.  Bland  and  Humphreys,  in  the  same  suit,  deny- 
ing the  plaintiff's  right  of  action,  because  Leggett,  Smith,  and 
Lawrence  had  failed  to  comply,  in  their  proceedings  against 
McNider,  with  the  act  of  MissivSsippi,  which  required  them  to 
pay  or  give  security  for  jail  fees,  and  to  appoint  an  agent  in 
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the  county  of  Claiborne  to  receive  notice  of  matters  touch- 
ing the  execution,  in  default  of  which  the  piisoner  was  to  be 
discharged ;  and  further,  because,  after  his  commitment,  he 
was  regularly  discharged  therefrom,  by  a  warrant  from  the 
judge  of  probate,  under  the  insolvent  laws  of  the  State  of 
Mississippi. 

At  the  same  term  a  replication  was  filed  by  Leggett,  Smith, 
and  Lawrence,  alleging  that  they  had  an  agent  in  the  County 
of  Warren  ;  that  no  ap])lication  was  made  to  them  for  jail  fees, 
or  security  therefor ;  that  no  notice  was  given  to  them  of  any 
*intention  or  ap])Iication  to  discharge  McNider;  and,  r*oQQ 
further,  that  McNider,  being  in  custody  under  process  ^ 
from  the  Circuit  Court  of  tlie  United  States,  was  not  legally 
discharged. 

At  the  same  term  a  demurrer  to  this  replication  was  filed, 
in  the  names  of  the  defendants. 

On  the  26th  of  November,  1839,  a  discontinuance  was 
ordered,  as  to  the  defendant  Grissom ;  the  demuiTer  on 
behalf  of  the  other  defendants  was  sustained;  and  judg- 
ment was  entered  in  their  favor,  with  costs. 

On  the  28th  of  November,  1839,  a  writ  of  error  to  the 
Supreme  Court  of  tlie  United  States  was  issued  by  the  clerk 
of  the  Circuit  Court  of  Mississippi,  at  the  suit  of  Leggett, 
Smith,  and  Lawrence. 

On  the  same  day  a  citation,  addressed  to  "  Richard  Bland 
and  Benjamin  G.  Humphreys,  or  Messi*s.  Winchester,  Black, 
&  Chaplain,  Attorneys  of  Record,"  was  issued,  signed  by 
"  S.  J.  Gholson,"  one  of  the  judges  of  the  Circuit  Court. 

On  the  20th  of  May,  1840,  a  motion  was  made  in  the  Cir- 
cuit Court  of  Claiborne  County,  Mississippi,  on  behalf  of  the 
Planters'  Bank  of  Mississippi,  for  a  judgment  against  Bland, 
as  sheriflF,  and  Humphreys  and  Grissom,  as  his  securities,  on 
the  allegation  that  Bland  had  failed  to  return  the  execution 
issued  at  the  suit  of  the  bank  against  Hoopes,  Moore,  and 
Carpenter,  and  the  judgment  was  granted  for  the  sum  of 
*11,775,  with  f526.22  damages. 

On  the  25th  of  M<ay,  1840,  a  similar  motion  was  made  in 
the  same  court,  on  behalf  of  the  same  bank,  arainst  the  same 
defendants,  on  the  allegation  that  Bland  had  utiled  to  return 
the  execution  issued  at  the  suit  of  the  bank  against  Campbell, 
Piei'son,  and  Moore,  and  the  judgment  was  *  granted  against 
Bland  and  Humphreys  for  -^2,074.76,  "the  balance,"  it  was 
sUited,  "  of  the  said  official  bond  "  of  Bland. 

On  the  16th  of  July,  1840,  writs  o{  fieri  facias^  under  each 
of  these  judgments,  were  delivered  to  the  coroner  againhl 
Bland  and  Humphreys ;  that  in  the  first  ciise  being  indorsed, 
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"No  security  of  any  kind  is  to  be  taken."  Under  these 
writs,  the  estate,  real  and  personal,  of  Humphreys  was  levied 
upon  and  sold ;  and  the  sum  of  4^15,160.39,  the  proceeds 
thereof,  was  paid  over  by  the  coroner  to  the  Planters'  Bank. 

On  the  11th  of  December,  1840,  the  record  in  the  case  of 
McNutt  to  the  use  of  Leggett,  Smith,  and  Lawrence,  against 
Bland  and  Humphreys,  was  brought  into  the  Supreme  Court 
of  the  United  States,  from  the  Circuit  Court  or  the  United 
States  for  Mississippi  (January  term,  1841,  No.  43).  It  con- 
sists only  of  the  record  of  the  Circuit  Court  in  the  case  of 
iioAA-i  *Leggett^  Smithy  and  Lawrence  v.  Bland  and  Hum- 
J  phreys^  together  with  the  writ  of  error  and  citation. 
The  citation  is  indorsed,  "Service  on  the  defendants,  accepted, 
Nov.  28,  1839.     Geo.  Winchester,  for  defendants." 

The  appearance  is  general, — for  defendants, — "  Walker." 

Nothing  appears  to  have  been  done  at  that  term  with  the 
case. 

At  January  term,  1842,  the  case  was  reached,  and  ordered 
to  the  foot  of  the  docket. 

At  January  term,  1843,  on  motion  of  Mr.  Jones,  for  the 
plaintiff  in  error,  the  court  granted  leave  to  submit  it  on 
printed  arguments. 

At  January  term,  1844,  the  case  was  argued. 

On  the  30th  of  January,  1844,  it  was  adjudged  to  be  re- 
versed, with  costs,  and  remanded,  with  directions  to  enter 
judgment  for  the  plaintiff. 

On  the  31st  of  January,  1844,  Mr.  Jones  suggested  the 
death  of  R.  J.  Bland,  and  moved  that  the  writ  of  error  stand 
against  the  survivor. 

On  the  12th  of  March,  1844,  it  was  ordered  that  the  man- 
date should  direct  judgment  to  be  entered  against  the  sur- 
vivor.    See  2  Howard,  28. 

On  the  1st  of ,  1844,  a  mandate  was  issued  reciting  the 

judgment ;  and  also  that,  "  whereas  in  the  present  term  of 
January,  1844,  the  death  of  Richard  J.  Bland  having  been 
suggested,  it  was  ordered  by  this  court  that  this  cause  stand 
against  Benjamin  G.  Humphreys  alone,  as  the  survivor  ";  on 
consideration  thereof,  it  was  "  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  the  said  plaintiff  recover  against  the  said  defendant, 
Benjamin  G.  Humphreys,  $64.85,  for  his  costs  therein  ex- 
pended, and  have  execution  therefor";  and  it  was  further 
"  ordered  and  adjudged  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  said  Circuit  Court  with  directions  to 
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that  court  to  enter  judgment  for  the  plaintiff,  against  Benja- 
min G.  Humphreys  alone,  as  the  survivor." 

On  the  2d  of  November,  1844,  the  mandate  of  the  Supreme 
Court  having  been  filed  in  the  Circuit  Court  of  the  United 
States  in  Mississippi,  the  defendant,  Humphreys,  asked  leave 
to  file  a  plea,  puis  darrein  continuance^  in  which  he  set  forth 
the  judgments  obtained  against  him  in  the  Circuit  Court  of 
Claiborne  County,  on  account  of  the  failure  of  Bland  to  ex- 
ecute the  writs  in  the  cases  of  the  Planters'  Bank  v.  Hoopes^ 
Mooi'Cj  and  Carpenter^  and  the  Planters'  Bank  v.  Campbell^ 
Pierson,  and  Moore;  and  his  own  payment  thereof,  to  the  full 
amount  *of  his  bond,  as  surety  for  Bland  under  execu-  f^qm 
tions  issued  by  virtue  of  those  judgments.  The  court,  *■ 
however,  refused  to  admit  the  pleji,  on  the  ground  that  it  was 
not  competent  for  it  to  do  anything  in  that  action  but  obey 
the  mandate  of  the  Supreme  Court. 

On  the  17th  of  May,  1845,  Humphreys  filed  a  bill  in  equity, 
in  the  Circuit  Court  of  the  United  States  in  Mississippi, 
against  Leggett,  Smith,  and  Lawrence,  exhibiting  the  forego- 
ing facts;  and  further  averring,  that,  from  the  commencement 
of  the  suit  in  the  Circuit  Court  by  Leggett,  Smith,  and  Law- 
rence, in  the  name  of  McNutt,  as  Governor  of  Mississippi,  on 
the  official  bond  of  Bland,  until  the  judgment  of  reversal  by 
the  Supreme  Court  of  the  United  States,  he  had  no  notice  or 
knowledge  whatever  thereof,  or  of  the  proceedings  therein ; 
that  no  process  was  ever  served,  or,  to  his  knowledge,  at- 
tempted to  be  served,  on  him ;  that  although  the  deputy  mar- 
shal makes  return  to  the  summons,  that  it  was  "  executed  on 
B.  G.  Humphreys,  personally,  on  the  14th  day  of  October, 
1839,"  this  is  absolutely  untrue  ;  that  he  can  prove  that  the 
return  was  so  made,  at  the  instance  of  Bland,  who  wished  the 
fact  of  the  suit  to  be  kept  a  secret  from  him,  Humphreys ;  and 
that  he  never  employed  counsel,  and  never  authorized  any 
person  to  enter  an  appearance  for  him.  He,  therefore,  prayed 
for  an  injunction  to  restrain  proceedings  at  law  under  the 
judgment ;  and,  upon  final  hearing,  that  the  injunction  might 
be  made  perpetual. 

On  the  8th  of  July,  1845,  Humphreys  gave  bond  in  the  sum 
of  $12,880.12,  and  the  injunction  issued. 

On  the  11th  of  November,  1845,  Leggett,  Smith,  and  Law- 
rence filed  a  general  demurrer  to  the  bill,  as  exhibiting  no 
case  for  equitable  relief. 

On  the  17th  of  November,  1846,  judgment  was  given  on 
the  demurrer  against  the  complainant,  Humphreys,  and  a 
decree  entered  dismissing  his  bill. 

On  the  same  day,  the  aj)peal  was  prayed  for,  and  allowed. 
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The  cause  was  argued  by  Mr,  Ghilpin^  for  the  appellant,  and 
Mr.  JoneSy  for  the  appellees. 

Mr.  Gilpin^  for  the  appellant,  contended  that  this  decree 
was  erroneous,  and  ought  to  be  reversed. 

It  appears  by  the  foregoing  statement  of  the  facts,  that,  on 
the  16th  of  July,  1840,  Humphreys  paid,  under  executions 
issued  upon  judgments  obtained  against  him  on  this  bond,  the 
whole  penalty  thereof.  If,  therefore,  the  present  appellees 
are  not  restrained  from  proceeding  to  execution  against  him, 
upon  the  judgment  tliey  have  subsequently  obtained  on  the 
«QQo-|  same  *bond,  he  will  be  compelled  to  pay  the  penalty 
-'  thereof  a  second  time. 

The  questions,  therefore,  to  be  considered,  are,  whether  he 
was  legally  bound  to  pay  under  the  executions  issued  against 
him  on  the  16th  of  July,  1840;  whether,  notwithstanding 
such  payment,  the  appellees  can  compel  him  also  to  pay  the 
amount  of  the  judgment  they  have  obtained ;  and  whether 
he  is  entitled  to  the  protection  of  a  court  of  equity,  against 
such  compulsory  payment,  in  the  manner  prayed  for  in  bis 
bill. 

I.  The  appellant,  Humphreys,  was  compelled  by  law  to  pay 
the  whole  amount  of  the  penalty  of  his  bond ;  it  was  done  by 
the  sale,  under  execution,  of  his  property,  real  and  personal, 
— even  his  household  furniture  ;  he  could  not  delay  the  pay- 
ment even  by  giving  security.  The  law  of  Mississippi,  under 
which  his  bond  was  given,  and  by  the  provisions  of  which  law 
his  liability  as  security  of  the  sheriff  is  regulated,  compelled 
the  payment  under  the  judgments  obtained  by  the  Planters' 
Bank  of  Mississippi,  on  the  20th  and  25th  of  May,  1840,  and 
the  executions  issued  thereon,  amounting  to  more  than 
$16,000,  the  penalty  of  the  bond. 

"  If  any  sheriff,  under-sheriff,  coroner,  or  other  officer,  shall 
collect,  by  virtue  of  an  execution  or  executions,  a  part  or  the 
whole  amount  of  money  due  by  such  execution  or  executions, 
such  sheriff,  under-sheriff,  coroner,  or  other  officer,  shall, 
immediately  after  the  collection  of  any  such  sum  or  sums  of 
money,  pay  the  same  over  to  the  plaintiff  in  the  execution,  or 
his  attorney,  provided  that  the  plaintiff  or  his  attorney  shall 
demand  the  same ;  and  on  failure  to  pay  the  same  at  the 
time  of  demand  made,  such  sheriff,  under-sheriff,  coroner,  or 
other  officer,  his  and  their  sureties,  shall  be  liable  to  pay  to 
the  plaintiff  in  the  execution  the  whole  amount  of  money  so 
collected,  together  with  twenty-five  per  cent,  damages  thereon, 
with  interest  at  the  rate  of  eight  per  cent,  per  annum  ;  to  bt 
recovered  by  motion  before  the  court  to  which  sock  execution 
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is  made  returnable,  after  reasonable  notice  to  such  sheriff  or 
other  oflBcer  of  such  motion  ;  and  the  clerk  of  the  court  before 
which  such  motion  is  made  shall  indorse  on  the  execution 
issuing  on  the  judgment  against  such  sheriff,  coroner,  or  other 
oflBcer,  and  their  securities,  that '  no  security  of  any  kind  shall 
be  taken.'  Provided  always,  that  if  any  sheriff  shall  have 
more  executions  than  one  in  his  hands,  and  shall  have  failed 
to  make  a  sufficiency  of  money  to  satisfy  the  whole  amount 
of  the  several  executions,  and  shall  file  an  affidavit  of  the  fact 
with  the  clerk  of  the  Circuit  Court  of  the  proper  county,  such 
sheriff  shall  not  be  liable  to  the  penalties  hereby  prescribed." 

*"  All  sheriffs  shall  be  liable,  in  the  manner  above  r*onQ 
prescribed,  for  moneys  collected  by  their  deputies  on  ^ 
executions,  whether  the  same  shall  have  come  to  the  hands  of 
the  sheriff  or  not." 

"  If  any  sheriff,  coroner,  or  other  officer,  shall  fail  to  return 
any  execution  to  him  or  them  directed,  on  the  return  day 
thereof,  the  plaintiff  in  the  execution  may  recover  judgment 
against  such  sheriff,  coroner,  or  other  officer,  and  his  and  their 
sureties,  for  the  amount  of  such  executions,  with  live  per  cent, 
damages,  by  motion  before  the  court  to  which  execution  is 
returnable,  with  eight  per  cent,  interest  on  the  same  until 
paid ;  and  the  clerk  shall  indorse  on  the  execution  issuing  on 
such  judgment,  that  no  security  is  to  be  taken.  Provided 
that,  after  any  sheriff,  coroner,  or  other  officer  shall  have  paid 
the  amount  of  money  and  damages  received  as  aforesaid,  then 
the  original  execution  shall  be  vested  in  such  sheriff,  coroner, 
or  other  officer,  for  his  or  their  benefit;  and  provided,  also, 
that  nothing  in  tliis  section  contained  shall  be  so  construed  as 
to  affect  the  remedy  already  existing  against  sheriffs,  or  other 
officers,  for  failing  to  return  executions."  How.  &  Hutch. 
Miss.  Dig.,  p.  296,  §  25 ;  Hutch.  Miss.  Code,  p.  447,  art.  7 

§1- 

The  facts  stated,  shown  in  the  record,  and  admitted  by  the 

demurrer,  bring  within  the  stringent  provisions  of  this  law 
the  liability  of  the  appellant,  as  security  of  the  sheriff. 

On  the  12th  of  December,  1838,  and  on  the  21st  of  January, 
1889,  executions  had  come  into  the  hands  of  the  sheriff  return- 
able to  the  next  term  of  the  court ;  at  this  time,  no  suit  had 
been  instituted  by  the  appellees  against  the  sheriff  or  his 
sureties,  on  their  official  bond,  on  the  ground  of  the  alleged 
escape  of  McNider ;  these  executions  not  being  returned, 
judgments  were  recovered  against  the  appellant,  on  his  official 
bond,  on  summary  motion,  and  in  exact  accordance  with  the 
law  ;  executions  were  thereon  issued  to  the  coroner  against 
the  appellant ;   it  was  therein  ordered  that  "  no  security  of 
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any  kind  was  to  be  taken  "  ;  no  other  executions  were  then 
in  the  coroner's  hands  against  the  appellant ;  under  these  ex- 
ecutions, the  entire  penalty  of  the  official  bond  was  compul- 
sorily  made,  by  the  sale  of  the  property  of  the  surety. 

The  first  position,  then,  is  established  in  law  and  in  fact, 
that  the  ai)pellant  was  legally  obliged  to  pay,  and  did  actually 
pay,  under  the  writs  delivered  to  the  coroner  on  the  16th  of 
July,  1840,  the  whole  penalty  of  the  bond,  to  recover  which 
the  present  action  was  also  brought  by  the  appellees. 

II.  Are  the  appellees  then  entitled,  under  their  judgment 
subsequently  recovered  against  Humphreys,  on  the  same  bond, 
to  issue  an  execution  and  levy  its  amount  on  his  property  ? 
*^041  *They  are  not  (even  if  their  judgment  in  this  ac- 
J  tion  were  a  legal  and  perfect  judgment,  which  it  is 
not),  because  the  penalty  of  the  bond  has  already  been  paid, 
and  the  obligation  of  Humphreys  is  discharged ;  because  the 
Planters'  Bank,  being  the  first  execution  creditors,  were  en- 
titled to  be  first  paid ;  and  because  it  was  the  neglect  of  the 
appellees  themselves,  not  to  proceed  in  the  same  summary 
manner  to  recover  their  debt,  as  they  were  enabled  to  do  by 
the  law  of  Mississippi. 

1.  The  law  of  Mississippi  limits  the  liability  of  the  surety 
to  the  amount  of  the  penalty  of  his  bond. 

"The  sheriff's  bond  shall  not  be  void  on  the  first  recovery, 
but  may  be  put  in  suit  and  prosecuted  from  time  to  time,  at 
the  costs  and  charges  of  any  party  injured,  until  the  whole 
amount  of  the  penalty  thereof  be  recovered."  Hutch.  Miss. 
Code,  p.  441,  art.  3,  §  1. 

**  In  all  actions  which  shall  be  brought  upon  any  bond  or 
bonds  for  the  payment  of  money,  wherein  the  plaintiflF  shall 
recover,  judgment  shall  be  entered  for  the  penalty  of  such 
bond,  to  be  discharged  by  the  payment  of  the  principal  and 
the  interest  due  thereon,  and  the  costs  of  suit."  Howard 
and  Hutch.  Dig.,  p.  614,  §  3 ;  Hutchinson's  Miss.  Code,  p. 
874,  §  56. 

And  the  same  principle  has  been  repeatedly  affirmed  by 
judicial  decisions.  Mc  Grill  v.  U.  States  Bank^  12  Wheat., 
511 ;  Harris  v.  Clapp^  1  Mass.,  308 ;  State  v.  Wai/man^  2 
Gill  &  J.  (Md.),  279 ;  Glidewell  v.  McGaughet/,  2  Blackf. 
(Ind.),  361. 

2.  It  was  not  possible  for  the  appellant,  Humphreys,  to 
avoid  the  payment  under  the  execution  of  the  PlanteiV 
Bank ;  no  security  or  stay  of  any  kind  was  allowed ;  if  the 
appellees,  as  plaintiffs  and  judgment  creditors,  had  acquired 
riglits,  they  were  rights  to  be  enforced  against  the  fund  nuule 
by  the  execution,  or  as  a  prior  lien  on   the  property  levied 
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on;  if  their  suit  or  judgment  gave  them  priority,  it  could 
not  prevent  the  levy  and  sale,  under  this  execution,  but  must 
look  for  its  enforcement  to  the  property  sold,  the  money 
made,  or  the  officer  who  wrongfully  appropriated  it ;  the 
obligation  of  the  surety,  Humphreys,  was  not  the  less 
discharged. 

By  the  statutes  of  Mississippi,  a  judgment  is  a  lien  on  all 
the  defendant's  property,  personal  as  well  as  real,  from  the 
time  it  is  entered.  "  In  all  cases,  the  property  of  the  de^ 
fendant  shall  be  bound  and  liable  to  any  judgment  that  may 
be  entered  up,  from  the  time  of  entering  such  judgment. 
Howard  &  Hutch.  Dig.,  p.  621,  §  43 ;  Hutchinson's  Miss. 
Code,  p.  881,  §  12. 

By  repeated  decisions,  the  execution  creditor  is  entitled  to 
the  proceeds  of  the  sale,  the  prior  judgment  creditor,  who 
has  not  levied  an  execution,  being  left  to  his  lien  on  the 
property.  *  Robinson  v.  Green,  6  How.  (Miss.),  223 ;  r«Qnc 
Commercial  Bank  v.  Yazoo,  Id.,  635 ;  Goode  v.  Mason,  *- 
Id.,  647 ;  Andrews  v.  Doe,  Id.,  662 ;  Bibb  v.  Jones,  7  Id.,  400. 

3.  The  statute  of  Mississippi  gave  to  the  appellees  the 
same  summary  mode  of  proceeding  against  the  sheriff  and 
his  sureties  on  the  escape  of  McNider,  when  in  custody  under 
their  ca.  sa.;  if  resorted  to,  notice  would  have  been  given  to 
the  surety,  Humphreys,  and  his  property  would  have  been 
applied  to  tlieir  judgment ;  their  neglect  has  been  the  cause 
of.  his  property  being  applied,  in  his  ignorance  of  any  prior 
claim,  to  another  debt. 

"  If  any  sheriff,  under-sheriff,  or  other  officer,  shall  make 
return  upon  any  writ  of  capias  ad  satisfaciendum,  or  attach- 
ment for  not  performing  a  decree  in  chancery,  for  payment 
of  any  sum  of  money,  that  he  hath  taken  the  body  or  be  dies 
of  the  defendant  or  defendants,  and  hath  the  same  re<idy  to 
satisfy  the  money  in  such  writ  mentioned,  and  shall  have 
actually  received  such  money  of  the  defendant  or  defendants, 
or  suffered  him,  her,  or  them  to  escape,  with  the  consent  of 
such  sheriff,  under-sheriff,  or  other  officer,  and  shall  not  im- 
mediately pay  such  money  to  the  party  to  whom  the  same  is 
payable,  or  his  attorney,  or  shall  make  any  other  return  upon 
any  such  execution  as  will  show  that  such  sheriff,  under- 
sheriff,  or  other  officer,  hath  voluntarily,  and  without  au- 
thority, omitted  to  levy  the  same,  or  as  would  entitle  the 
plaintiff  to  recover  from  such  sheriff,  or  other  officer,  by  ac- 
tion of'  debt,  the  debt,  damages,  or  costs  in  such  execution 
mentioned,  and  such  sheriff  or  other  officer  shall  not  imme- 
diately pay  the  same  to  the  party  to  whom  it  is  payable,  or 
to  his  attorney,  it  shall  and  may  be  lawful,  in  either  of  the 
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said  cases,  for  the  creditor  at  whose  suit  such  ca,  sa.  or  at- 
tachment shall  issue,  upon  motion  made  before  the  court 
from  which  such  writ  issued,  to  demand  judgment  against 
such  sheriff,  undernsheriff,  or  other  officer,  and  the  sureties  of 
either  of  them  and  their  legal  representatives  jointly,  for  the 
money  mentioned  in  such  writ,  with  interest  thereon  at  the 
rate  of  thirty  per  cent,  per  annum  from  the  return  day  of 
the  execution."  How.  &  Hutch.  Dig.,  p.  642,  §  42 ;  Hutch. 
Miss.  Code,  p.  906,  §  49. 

Viewed,  therefore,  in  every  light,  the  obligation  of  the  ap- 
pellee, Humphreys,  under  liis  oflScial  bond,  has  been  dis- 
charged; it  has  been  discharged  involuntarily,  by  force  of 
law ;  if  the  appellants  lose  a  recourse  to  his  personal  security, 
they  yet  retain  it,  if  their  judgment  be  valid,  against  his 
property  which  was  levied  on  ;  or,  if  they  do  not  so  retain  it, 
their  loss  has  arisen  from  their  own  failure  to  resort  to  reme- 
*3061  ^^^^  ^^^  *modes  of  proceeding  which  the  statutes  of 
-I  Mississippi  gave  them. 

in.  But  if  this  were  not  so, — if  the  appellant,  Humphreys, 
would  be  liable  to  an  execution  on  such  a  judgment,  legally 
recovered  against  him  as  a  surety  on  this  bond, — still,  in  this 
case,  the  appellees,  as  judgment  creditors,  are  not  entitled  to 
it,  because  the  judgment  they  have  entered  against  Hum- 
phreys, if  even  it  be  not  illegal  in  form  and  substance,  was 
without  any  notice  to  him,  was  obtained  by  fraud  practised 
against  him,  and  is  altogether  such  a  proceeding  as  a  court  of 
equity  will  protect  an  innocent  party  from  the  consequences 
of,  if  sought  to  be  carried  into  operation  against  him,  by  the 
forms  of  law. 

1.  So  far  as  appears  by  the  record,  it  is  a  general  judgment 
entered  in  the  Circuit  Court  against  Humphreys  for  the  sum 
of  $6,355.33,  founded  on  the  mandate  of  the  Supreme  Court, 
which  merely  reveraed  the  previous  judgment  of  the  Circuit 
Court  rendered  on  demurrer,  and  in  favor  of  the  defendant. 
All  for  which  the  appellees,  being  plaintiffs  in  that  suit,  were 
entitled  to  judgment,  was  the  amount  of  damages  they  had 
sustained ;  and  that  amount  should  appear  to  be  ascertained 
in  due  course  of  law.  This  the  record  nowhere  exhibits ;  it 
exhibits  merely  a  ca.  sa.  against  McNider,  reciting  a  judgment 
held  by  the  appellees  against  him  for  $3,910.78.  That  such 
a  judgment  cannot  sustain  an  execution,  is  a  proposition  too 
well  settled  to  require  argument  or  authority  for  its  support. 
Besides,  it  is  clearly  established  by  the  statutes  of  Mississippi, 
under  which  the  liability  of  the  appellant,  Humphreys,  ac- 
crues, and  by  the  provisions  of  which  its  extent  is  to  be  ascer- 
tained. 
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*^  If  the  plaintiff  in  any  suit  or  action  shall  demur  to  the 
plea  of  the  defendant,  and  the  demurrer  be  sustained  on 
joinder  and  argument,  the  judgment  of  the  court  shall  be 
respondeat  ouster;  but  in  such  case  the  defendant  shall  be 
compelled  to  plead  to  the  merits  of  the  suit  or  action,  and 
the  plaintiff  shall  not  thereby  be  delayed  of  his  trial."  How. 
&  Hutch.  Dig.,  p.  616,  §  8;  Hutch.  Miss.  Code,  p.  875,  §  66. 

"  Every  sheriff  [failing  to  execute  his  duty]  shall  be  liable 
to  the  action  of  the  party  injured  by  such  default  for  all  dam- 
ages which  he  or  they  may  have  sustained  thereby."  How. 
&  Hutch.  Dig.,  p.  292,  §  7  ;  Hutch.  Miss.  Code,  p.  448,  §  7. 

"  Where  any  sheriff  or  other  oflScer  shall  have  taken  the 
body  of  any  debtor  in  execution,  and  shall  wilfully  and  neg- 
ligently suffer  such  debtor  to  escape,  the  person  suing  out 
such  execution,  his  executors  or  administrators,  shall  and 
may  have  and  maintain  an  action  of  debt  against  such  sheriff 
or  other  oflScer,  *his  executors  or  administrators,  for  r«QA>7 
the  recovery  of  all  such  sums  of  money  as  are  men-  "- 
tioned  in  the  said  execution,  and  damages  for  detaining  the 
same."  How.  &  Hutch.  Dig.,  p.  649,  §  61 ;  Hutch.  Miss. 
Code,  p.  549 ,  §  3. 

2.  But  the  judgment  itself  is  totally  invalid,  as  against 
the  api>ellant,  Humphreys.  It  was  obtained  without  notice 
to  him ;  without  opportunity  for  defence ;  by  a  deliberate 
fraud  practised  towards  him ;  and,  if  followed  by  executioii, 
must  involve  him  in  great  and  irremediable  loss. 

The  record  shows,  and  the  demurrer  expressly  admits,  that, 
in  the  action  which  has  resulted  in  this  judgment,  Hum- 
phreys never  had  any  notice  of  the  suit  till  the  return  of  th6 
mandate  from  the  Supreme  Court;  never  was  served  with 
process,  directly  or  indirectly ;  and  never  authorized  any  one 
to  appear  for  him.  Under  a  judgment  so  obtained,  no  exe- 
cution can  legally  issue  against  him. 

Personal  notice  to  the  defendant  is  indisi)ensable  to  sus- 
tain the  validity  of  a  judgment,  and  to  authorize  subsequent 
proceedings  under  it.  Mahew  v.  Thatcher^  6  Wheat.,  130; 
Breedlove  v.  Nicolet^  7  Pet.,  434 ;  Haydel  v.  Girod^  10  Pet., 
285 ;  Kilbom  v.  Woodnorthj  6  Johns.  (N.  Y.),  41 ;  Robinson 
v.  Ward^  8  Id.,  90;  Borden  v.  Fitch^  15  Id.,  143;  Kinderhook 
V.  Claw^  Id.,  538;  Corliss  v.  Corliss^  8  Vt.,  389;  Chase  t. 
Hathaway^  14  Mass.,  224. 

Nor  is  the  necessity  of  such  notice  obviated  by  an  entiy  of 
his  appearance  on  the  record,  or  by  the  appearance  of  attor- 
ney for  him  without  his  knowledge  or  authority.  Starhuch 
V.  Murray^  5  Wend.  (N.  Y.),  161 ;  Holbrook  v.  Murray^  6  Id., 
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162 ;  Shumway  v.  Stillman^  6  Id.,  449 ;  Aldrich  v.  Kinney^  4 
Conn.,  382 ;  Bonney  v.  Baldwin^  3  Mo.,  49. 

It  is  no  answer  to  this  to  say,  that  the  appellant,  Hum- 
phreys, is  precluded  from  alleging  want  of  notice  by  the  re- 
turn of  the  deputy  marshal  to  the  summons,  in  the  words, — 
"  Executed  this  writ  on  B.  G.  Humphreys,  personally,  on  the 
14th  day  of  October,  1839;  (signed)  W.  M.  Gwin,  Marshal, 
per  Jno.  Hunter,  D.  M."  Because,  in  any  event,  the  return 
could  only  be  held  to  be  evidence,  not  liable  to  contradiction 
by  the  appellant,  of  such  execution,  service,  and  notice ;  it 
could  only  be  held  to  be  such  sutficient  evidence  as  was  neces- 
sary to  entitle  the  plaintiffs  to  judgment  in  that  suit.  But 
here  the  demurrer  admits  the  fact  of  service  and  notice  to 
be  otherwise ;  and  it  is  not  controverted  iji  the  suit,  of  which 
alone  it  forms  part  of  the  record.  In  a  different  suit;  for 
different  objects ;  in  a  different  tribunal. 

But  this  return  would  not  be  evidence  of  notice  or  service 

*^Oftl  *®v®^^  ^^  ^^^*  ^^^^ »  because  it  would  be  merely  primd 
J  facie  evidence,  and  it  has  been  disproved ;  because  it 
does  not  appear  that  the  execution  was  made  according  to 
law ;  and  because  there  is  no  proof  that  the  officer  who  exe- 
cuted it  had  legal  authority  to  do  so. 

The  return  is  only  prima  facie  proof  of  the  fact  it  asserts. 
7  Com.  Dig.,  287,  Return^  G ;  Jones  v.  Commer,  Bank^  5 
How.  (Miss.),  43 ;  Williams  v.  Crutcher^  5  Id.,  71 ;  Anderson 
V.  Carlisle^  7  Id.,  412;  Patterson  v.  Denton^  1  Sm.  &  M. 
(Miss.)  Ch.,  695;  Boynton  v.  Willard^  10  Pick.  (Mass.), 
170 ;  Butts  V.  Francis^  4  Conn.,  424 ;  Watson  v.  Watson^  6 
Conn.,  337;  Waterhouse  v.  Gibson^  4  Me.,  234.  And  the 
fact  asserted  in  it  is  admitted  to  be  untrue. 

The  return  does  not  show  the  writ  was  executed  by  leav- 
ing a  copy  with  the  person  served,  which  is  absolutely  re- 
quired by  law, — ^a  defect  in  the  return  fatal  to  it,  even  as 
primd  facie  evidence.  How.  &  Hutch.  Dig.,  p.  577,  §  5,  p. 
583,  §  27 ;  Hutch.  Miss.  Code,  p.  835,  §  22 ;  Smith  v.  Cohea, 
3  How.  (Miss.),  35,  39 ;  Fatheree  v.  Long^  5  Id.,  661 ;  Fsk- 
ridge  v.  Jones^  1  Sm.  &  M.  (Miss.),  596. 

Nor  is  there  any  proof  that  the  execution  of  the  writ  (if 
made)  was  by  a  legally  constituted  deputy;  if  not,  it  was 
absolutely  void ;  that  it  was  is  not  to  be  presumed  in  a  case 
like  this, — it  must  be  proved.  How.  &  Hutch.  Dig.,  p.  292, 
§  6 ;  Hutch.  Miss.  Code,  p.  443,  §  6. 

IV.   It  has  been   established,   then,   that  the    appellant, 
Humphreys,  has  already  legally  and  compulsorily  paid  the 
whole  penalty  of  the  bond,  on  which  the  judgment  of  the 
appellee  is  founded. 
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It  has  also  been  established,  that  the  jiidgineiit  so  obtained 
does  not  legally  authorize  an  execution  against  his  property. 

It  has  also  been  established,  that  the  judgment  was  ob- 
tained without  notice  to  him,  and  by  fraud  practised  against 
him. 

It  is  proved  by  the  record,  and  admitted  by  the  demurrer, 
that  the  appellant  came  to  the  knowledge  of  these  facts  only 
since  the  mandate  transmitted  from  the  Supreme  Court  to 
the  Circuit  Court ;  that  he  was  guilty  of  no  laches ;  that  he 
prayed  and  was  refused  leave  to  plead  tliem  in  the  action  at 
law ;  that  the  appellees  have  been  decreed  by  the  Circuit 
Court  to  be  entitled  to  issue  an  execution  against  him ;  and 
that  such  execution  is  about  so  to  issue. 

By  the  settled  principles  of  equity  he  is  entitled,  in  this 
state  of  facts,  to  the  interposition  of  a  court  of  equity,  and  to 
the  perpetual  injunction  and  relief  prayed  for  in  his  bill.  2 
Story,  Equity,  §§  887,  894 ;  Fonblanque,  Equity,  6,  2,  §§  1, 
2 ;  *Marine  Ins.  Co,  v.  Hodgson^  6  Cranch,  100 ;  6  Id.,  r^oAQ 
206 ;  7  Id.,  832 ;  Lansing  v.  Eddy,  1  Johns.  (N.  Y.)  L  ^"^ 
Ch.,  61 ;  Simpson  v.  Hart,  Id.,  98 ;  Hawley  v.  Mancius,  7  Id., 
182 ;  King  v.  Baldwin,  17  Johns.  (N.  Y.),  387 ;  Blount  v. 
Green,  8  Hay w.  (N.  C),  89 ;  Winchester  v.  Jackson,  3  Id., 
305 ;  Click  v.  Gillespie,  4  Id.,  8 ;  Goodrich  v.  Brown,  1  Ch. 
Cas.,  49 ;  Bamsley  v.  Powell,  1  Ves.  Sr.,  299 ;  Jarvis  v. 
Chandler,  1  Turn.  &  Russ.,  319;  Johnson  v.  Harvey,  4  Mass., 
483 ;  Lovejoy  v.  Webber,  10  Mass.,  103. 

Mr.  Jones,  for  the  appellees. 

The  appellees  present  the  following  summary  of  the 
grounds  upon  which  they  hold  the  decree  rendered  in  the 
court  below  irreversible. 

The  bill,  being  framed  in  palpable  violation  of  the  fortieth, 
forty-first,  and  forty-second  rules  of  tliis  court,  was  liable  to 
dismission,  with  or  without  demurrer,  upon  motion,  or  de- 
murrer, ore  tenus,  at  the  bar ;  and,  being  already  dismissed 
on  demurrer,  should  stand  dismissed,  whatever  title  to  relief 
in  equity  might  have  arisen  from  its  allegations,  had  they 
been  brought  out  in  an  admissible  and  competent  bill. 

The  reversal  of  the  decree  would,  of  course,  be  followed  by 
a  mandate  to  the  court  below,  calling  for  an  answer  from  the 
defendants ;  when  it  is  plain  they  can  put  in  no  answer  that 
would  not  come  within  the  danger  of  impertinence  denounced 
in  the  fortieth  rule. 

But,  waiving  all  exceptions  to  the  frame  of  the  bill,  the 
facts  alleged  in  it  lay  no  foundation  for  equitable  interfer- 
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ence  to  set  aside  the  judgment  recovered  at  law  by  the 
appellees. 

1st.  Because  the  appellant,  from  conclusive  evidence  of 
his  own  showing,  appears  to  have  lost  the  benefit  of  his  de- 
fence, if  he  ever  had  one  that  was  available  at  law,  by  his 
own  fault  and  negligence,  continued  down  to  the  time  of  the 
rendition  of  the  judgment  against  him  in  this  court  (2  How., 
28),  and  during  all  the  residue  of  that  term,  when  he  might, 
if  he  could  have  shown  any  ground  of  defence  at  once  avail- 
able and  just,  have  moved  the  court  to  remand  the  cause, 
with  instructions  to  permit  him  to  plead  de  novo^  as  was  done 
in  Lloyd  v.  Scott^  4  Pet.,  231. 

2d.  Because,  if  the  facts  alleged  by  him  were  true,  they  lay 
no  ground  for  the  interference  of  equity  to  restrain  the  appel- 
lees from  using  and  enforcing  their  judgment  at  law. 

3d.  Because  he  never  had  any  available  defence  at  law; 
such  as  he  pretends  being  inadmissible  either  at  law  or 
equity. 

This  court  has  gone  far  to  systematize  the  rules  which 
should  limit  the  interference  of  equity  to  restrain  parties 
*3101  ^^'^"^  *using  and  enforcing  judgments  at  law,  upon  the 
J  ground  of  having  failed  to  avail  themselves  of  some 
legal  defence ;  a  branch  of  equity  jurisprudence  about  which 
rather  loose  notions  had  prevailed,  and  no  consistent  course 
of  procedure  had  been  followed. 

The  concurrence  and  the  clear  proof  of  the  following  cir- 
cumstances are  held  indispensable : — 1st.  That  the  party 
seeking  such  relief  really  had  a  defence  that  was  at  once  just 
in  itself,  and  available  at  law.  2d.  That  he  lost  the  advan- 
tage of  it  by  accident,  surprise,  or  fraud,  unmixed  with  any 
fault  or  negligence  in  himself  or  his  agents.  3d.  That  the 
circumstances  of  such  accident,  surprise,  or  fraud  affected 
the  opposite  party  so  far  as  to  make  it  obviously  against  con- 
science for  him  to  use  and  enforce  his  judgment.  Mar.  Ins. 
Co.  V.  Hodgson^  7  Cranch,  336,  338 :  Brown  v.  Swann^  10 
Pet.,  504-506  ;   Truly  v.  Wanzer,  5  How.,  141. 

The  proximate  cause  of  the  accident  by  which  the  appel- 
lant pretends  to  have  been  ousted  of  his  just  defence  is  col- 
lusion between  Bland,  his  co-obligor  and  co-defendant,  and 
the  sheriff;  by  which  the  sheriff  undertook  to  make  a  false 
and  fraudulent  return  of  the  alias  writ  of  summons. 

To  which  we  answer, — 

1st.   That  there  is  nothing  in  all  this  to  make  it  against 

conscience  for  the  appellees  to  execute  their  judgment :  if  the 

appellant  has  been  wronged  by  tins  misdemeanour  in  office, 

and  innocent  of  all  privity  to  it,  it  was  no  less  a  fraud  upon 

324 


JANUARY   TERM,    1860.  310 

Humphreys  r.  Leggctt  et  al. 

the  appellees  and  upon  the  law ;  and  the  appellees,  certainly, 
were  no  less  innocent  of  all  privity.  The  equities  being 
equal,  a  court  of  equity  cannot  shift  the  burden  from  the  one 
to  the  other ;  but  must  leave  each  undisturbed  ii)  his  legal 
rights. 

2d.  But,  in  truth,  the  appellant  was,  in  no  sort,  injured  by 
the  alleged  collusion  and  fraud  between  Bland  and  the 
sheriff;  every  defence  that  the  nature  of  the  case  admitted 
was  taken,  and  urged  with  all  practicable  effect.  As  to  the 
defence,  of  the  loss  of  which  alone  he  com])lains,  it  was  no 
defence  to  that  action  ;  but  belonged  to  the  other  suits  on 
the  same  bond  in  the  Circuit  Court  of  Claiborne  County.  So, 
if  the  misdemeanour  of  the  sheriff"  laid  any  foundation  for 
relief  in  equity,  it  was  against  the  judgments  recovered  in 
that  court,  not  against  the  judgment  recovered  by  the  appel- 
lees. 

3d.  That  the  sheriffs  return  is  absolutely  conclusive  on 
the  parties  to  the  suit ;  and,  as  between  them,  the  truth  of  it 
cannot  be  drawn  in  question  in  any  form  of  procedure  at  law 
or  equity. 

This  is  the  very  first  case,  we  believe,  in  which  it  was  ever 
•attempted  by  bill  in  equity ;  but  in  the  courts  of  law  r«Q-|i 
it  has  been  frequently  tried  in  every  form  admissible  *• 
in  the  practice  of  those  courts, — by  way  of  averment  in 
pleading, — by  way  of  motion  to  set  aside  on  affidavits  of 
fraud  and  falsehood ;  and  the  invariable  answer  of  the  Eng- 
lish courts,  from  the  days  of  Queen  Elizabeth  to  the  days  of 
Queen  Victoria,  has  been,  that  the  return  is  conclusive 
between  the  parties  to  the  suit,  neither  travei-sable  in  plead- 
ing, nor  liable  to  contradiction  by  a  motion  to  set  it  aside,  or 
in  any  other  form  of  procedure,  but  an  action  against  the 
sheriff. 

AU  the  reasons  that  forbid  any  question  of  the  truth  of  the 
return  in  the  courts  of  law,  equally  forbid  it  in  the  courts  of 
equity.  In  fact,  the  equitable  discretion  exercised  by  courts 
of  law  in  the  modern  practice  of  motions  would  be  quite 
competent  to  administer  relief,  if  the  case  were  relievable  on 
the  principles  of  equity. 

The  decisions  of  the  courts  of  law  are  therefore  conclusive 
against  relief  in  the  courts  of  equity. 

The  sheriff's  return  of  rescoits  on  mesne  process  is  conclu- 
sive against  the  party  chjirged, — equivalent  to  a  conviction  ; 
he  is  not  put  upon  interrogatories,  because  he  cannot  traveinae 
the  return,  and  the  fine  is  summarily  im))osed.  Jtexv.JElkins^ 
4  Burr.,  L129;  Rex  v.  Pemhei\  (-as.  Temp.  Hardw.,  112.  So, 
on  Bci.  fa,  against  terre-tenants,  the  return  of  bcL  feci,  A.  B., 
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tenant  of  one  messuage,  &c.,  is  conclusive,  and  he  cannot 
plead  non-tenure,  Flud  v.  Pennington^  Cro.  Eliz.,  872 ;  Whit- 
rong  v.  Blaney^  2  Mod.,  10 ;  Barr  v.  Satchell^  2  Str.,  813. 
Though  a  strong  case  of  collusion  and  fraud  between  sheriff 
and  defendant  be  made  out,  the  return  of  non  est  inventus  is 
conclusive  on  plain tiflf.  Goubot  v.  DeCrouj/y  3  Tyrw.,  906; 
s.  c,  1  Cromp.  &  M.,  772.  See  Harrington  v.  Taylor^  15  East, 
378;Lofft,  371. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  appellant,  Humphreys,  who  was  complainant  below, 
filed  his  bill  against  the  defendants,  praying  an  injunction 
agaiTist  the  issuing  of  an  execution  on  a  judgment  they  had 
obtained  against  him  at  law. 

His  bill  sets  forth,  that  he  was  one  of  the  sureties  of 
Richard  Bland,  late  sheriff  of  Claiborne  County,  in  his  official 
bond.  That  in  March,  1839,  the  present  defendants  insti- 
tuted a  suit  on  the  bond  against  Bland  and  his  sureties,  on 
which  the  Circuit  Court  rendered  a  judgment  in  favor  of  the 
defendants.  The  cause  was  removed  to  this  court  b)'  writ  of 
error,  where  the  judgment  of  the  Circuit  Court  was  reversed, 
*^1 21  *^^  ^^®  ^^®  *remanded  to  the  Circuit  Court,  with  di- 
J  rections  to  enter  judgment  against  Humphreys,  the 
surviving  surety.  This  was  in  February,  1845.  In  the  mean 
while,  at  Mjiy  term,  1840,  judgments  were  entered  in  the 
State  Circuit  Court  of  Claiborne  County  against  the  sheriff 
and  his  sureties  on  the  same  bond,  and  the  whole  amount  of 
the  penalty  collected,  by  levy  and  sale  of  complainant^s  prop- 
erty. 

The  bill,  moreover,  avers,  that  complainant  had  no  notice 
or  knowledge  whatsoever  of  the  suit  and  proceedings  against 
him  by  these  defendants,  till  after  the  case  was  remanded  by 
this  court ;  that  the  sheriflTs  return  of  service  of  the  writ  on 
him  was  false,  and  made  at  the  request  of  Bland,  for  the  pur- 
pose of  keeping  the  complainant  in  ignorance  of  the  pendency 
of  the  suit ;  that  when  the  cause  was  remanded  to  the  Circuit 
Court,  he  offered  to  plead  his  payment  of  the  bond  puis  dar- 
rein continuance ;  but  the  court  refused  to  receive  the  plea, 
on  the  ground,  that  the  mandate  of  the  Supreme  Court  was 
imperative  on  them  to  enter  a  judgment  for  the  plaintiff*. 

The  defendants  demurred  to  this  bill  for  want  of  equity, 
and  the  court  below  sustained  the  demurrer,  and  dismissed 
the  bill,  and  the  comi)lainant  has  appealed  to  this  court. 

Do  the  facts  set  forth  in  the  bill,  and  admitted  by  the  de- 
murrer, entitle  the  complainant  to  the  injunction  prayed  for? 

According  to  the  view  entertained  by  the  court  of  the  true 
326 


JANUARY  TERM,    1860.  812 

Humphreys  v.  Leggett  et  al. 


merits  of  this  case,  it  will  be  unnecessary  to  examine  the  ques- 
tion so  much  mooted  on  the  argument,  as  to  the  conclusiveness 
of  the  sheriff's  return,  or  whether  equity  would  interfere,  where 
a  false  return  has  been  made  by  the  sheriff  in  collusion  with  a 
co-defendant,  without  any  fraud  or  fault  of  the  plaintiff.  We 
shall,  therefore,  consider  the  case  as  if  the  complainant  had 
full  notice  of  the  suit  at  law,  and  the  summons  had  been  duly 
served  on  him. 

The  laws  of  Mississippi  limit  the  liability  of  the  sureties  in 
the  official  bond  of  the  sheriff  to  the  amount  of  the  penalty. 
Any  person  injured  by  a  default  of  the  sheriff  in  paying  over 
money  collected  by  him  may  have  a  judgment  entered  on  the 
bond  for  the  amount  due  to  him,  on  motion,  without  service 
of  process,  or  stay  of  execution.  This  judgment  is  a  lien  on 
all  the  personal  and  real  property  of  the  defendants,  and  has 
a  priority  over  all  judgments  subsequently  obtained. 

As  the  officer  is  liable  to  the  extent  of  his  defaults,  and  the 
surety  only  to  the  extent  of  the  bond,  difficulties  will,  no 
doubt,  often  occur  as  to  the  mode  in  which  sureties  may  de- 
fend themselves,  when  judgments  are  demanded  exceeding 
the  amount  of  the  penalty.  If  the  prior  judgments  shoula 
be  paid  *out  of  the  propertj^  of  the  sheriff,  the  sure-  r«Q-f  q 
ties  might  wrongfully  escape,  if  the  amount  of  prior  •- 
judgments  might  be  pleaded  against  subsequent  demands. 
On  the  contrary,  if  it  could  not,  the  surety  might  be  com- 
pelled to  pay  more  than  the  amount  of  his  bona,  unless  the 
court  should  protect  him  in  some  way. 

In  some  States,  where  a  similar  law  prevails  as  to  suits  on 
sheriff's  bonds,  each  suitor  is  permitted  to  take  a  judgment  on 
the  bond  for  the  amount  of  his  claim,  and  when  the  sureties 
have  paid  in  the  whole  amount  of  the  penalty,  all  further 
executions  are  stayed  by  the  court,  and  the  money  appor- 
tioned to  the  claimants  according  to  their  respective  priorities. 
But,  whatever  may  be  the  practice  of  the  courts  of  Missis- 
sippi in  such  cases,  it  is  clear,  that,  when  the  surety  has  paid 
the  whole  penalty  of  his  bond,  he  should,  at  some  stage  of 
the  proceeduigs,  be  suffered  to  plead  this  defence  to  further 
exactions.  If  he  has  had  no  such  opportunity  before  judg- 
ment, the  court,  on  motion,  should  permit  it  to  be  done  after 
judgment,  and  order  a  stay  of  execution.  Formerly,  courts 
of  law  gave  a  remedy  in  such  cases,  by  a  writ  of  atidita  que- 
rela^— "  a  writ,"  it  is  said,  "  of  a  most  remedial  nature,  and 
invented  lest  in  any  case  there  should  be  an  oppressive  defect 
of  justice,  where  a  party  who  has  a  good  defence  is  too  late 
in  making  it  in  the  ordinary  forms  of  law  " ;  and  although  it 
is  said  to  be  in  its  nature  a  bill  in  equity,  yet,  in  modern 
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practice,  courts  of  law  usually  afford  the  same  remedy  on 
motion  in  a  summary  way.  The  practice  in  Mississippi  seems 
to  prefer  a  bill  in  equity  for  the  same  purpose. 

And  courts  of  equity  usually  grant  a  remedy  by  injunction 
against  a  judgment  at  law,  upon  the  same  principles.  In 
ZVieZy  V.  Warner^  5  How.,  142,  this  court  say, — "  It  may  be 
stated  as  a  general  principle  with  regard  to  injunctions  after 
a  judgment  at  law,  that  any  fact  which  proves  it  to  be  against 
conscience  to  execute  such  judgment,  and  of  which  the  party 
could  not  have  availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  authorize  a  court  of  equity  to 
interfere  by  injunction  to  restrain  the  adverse  party  from 
availing  himself  of  such  judgment."  (See  also  Story,  Eq. 
Jur.,  §  887.) 

In  the  case  before  us,  the  surety  had  been  compelled  to  pay 
the  whole  amount  of  his  bond  by  process  from  the  State 
courts,  before  the  present  defendants  obtained  tlieir  judgment 
against  him,  but  after  tlie  institution  of  their  suit.  This 
would  have  been  a  good  defence  to  the  action  if  pleaded  puis 
darrein  e<mtin%uince.  The  complainant  tendered  this  plea  at 
*^141  ^^^  proper  *time,  and  was  refused  the  benefit  of  it,  not 
-■  because  it  was  adjudged  insufficient  as  a  defence,  but 
because  the  court  considered  they  had  no  discretion  to  allow 
it.  The  mandate  from  this  court  was,  probably,  made  with- 
out reference  to  the  possible  consequences  that  might  flow 
from  it.  At  all  events,  it  operated  unjustly,  by  precluding 
the  complainant  from  an  opportunity  of  making  a  just  and 
legal  defence  to  the  action.  The  pajmient  was  made  while 
the  cause  was  pending  here.  The  party  was  guilty  of  no 
laches,  but  lost  the  benefit  of  his  defence,  by  an  accident  over 
which  he  had  no  control.  He  is,  therefore,  in  the  same  con- 
dition as  if  the  defence  had  arisen  after  judgment,  which  would 
entitle  him  to  relief  by  audita  querela^  or  a  bill  in  equity  for 
an  injunction. 

We  are  of  opinion,  therefore,  that  the  complainant  was  en- 
titled to  the  relief  prayed  for  in  his  bill,  and  that  the  decree 
of  the  court  below  should  be  reversed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 

record  from  the  Circuit  Court  of  the  United  States  for  the 

Southern  District  of  Mississippi,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
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and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  for  further  proceedings 
to  be  had  therein,  in  conformity  to  the  opinion  of  this  court. 


>■•<» 


Robinson  Lytlb  and  Lydia  Louisa  Lytle,  his  Wife, 
Elias  Hooper  and  Mary  E.  Hooper,  his  Wipe,  and 
Nathan    H.    Cloyes,   a   Minor,  under   twenty-one 

YEARS   OF  AGE,   BY  WiLEY  ClAYTON,    HIS   GUARDIAN,   V. 

The  State  of  Arkansas,  William  Russell,  the 
Real  Estate  Bank  of  the  State  of  Arkansas,  the 
Trustees  of  said  Real  Estate  Bank  aforesaid, 
Richard  C.  Byrd,  James  Pitcher,  Wm.  P.  Officer, 
Ebenezer  Walters,  John  Wassell,  John  W.  Cocke, 
Frederick  W.  Trapnall,  George  C.  Watkins,  Sam- 
uel H.  Hempstead,  John  Robins,  John  Percefull, 
James  S.  Conway,  Henry  F.  Pendleton,  Jacob  Mitch- 
ell, Thomas  S.  Reynolds,  John  H.  Leech,  Wm,  E. 
Woodruff,  Chester  Ashley,  Wm.  J.  Byrd,  Wm.  W. 
Daniel,  and  John  Morrison  and  Ednby,  his  Wife. 

The  preemption  act  of  May  29th,  1830,  conferred  certain  rights  upon  settlers 
upon  the  public  lands,  upon  proof  of  settlement  or  improvement  being  made 
to  the  *satisf action  of  tlie  register  and  receiver,  agreeably  to  the  rules  r«Q|  r 
prescribed  by  the  Commissioner  of  the  General  Land  Office.  ^  ^ 

The  commissioner  directed  the  proof  to  be  taken  before  the  register  and  re- 
ceiver, and  afterwards  directed  them  to  file  the  proof  where  it  should  estab- 
lish to  their  entire  satisfaction  the  rights  of  the  parties. 

Where  the  proof  was  taken  in  presence  of  the  register  only,  but  both  officers 
decided  in  favor  of  the  claim,  and  the  money  paid  by  the  claimant  was 
received  by  the  commissioner,  this  was  sufficient.  The  commissioner  had 
power  to  make  the  regulation,  and  power  also  to  dispense  witli  it. 

This  proof  being  filed,  there  was  no  necessity  of  reopening  the  case  when  the 
public  surveys  were  returned. 

The  circumstance  that  the  register  would  not  afterwards  permit  the  claimant 
to  enter  the  section,  did  not  invalidate  the  claim. 

The  preemptioner  had  no  right  to  go  beyond  the  fractional  section  upon  which 
his  improvements  were,  in  order  to  make  up  the  one  hundred  and  sixty 
acres  to  which  settlers  generally  were  entitled. 

No  selection  of  lands  under  a  subsequent  act  of  Congress  could  impair  the 
right  of  a  preemptioner,  thus  acquired. ' 

*  Cited.    Kakn   v.    Old    Telegraph  ^  See  Cunningham  t.  Athieif  et  al.. 

Mining    Co.,  2    Utah  T.,  212.      See  14  How.,  379 ;  Garland  v.  Wynn,  20 

O'Brien  v.  Perri/,  I  Black,  139;  Wirth  Id.,  8;   United  States  v.  The  Commit- 

V.  Branson,  8  <)tto,  121;  iSimmons  v.  sioner,    6    Wall.,     665;     Chapman   v. 

Wagner,  11  Id.,  201.  Quinn,  66  Cal.,  276,  287,  294. 
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This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Arkansas,  by  a  writ  of  error  issued  under  the  twenty- 
fifth  section  of  the  Judiciary  Act.^ 

It  involved  the  validity  of  an  entry  of  four  fractional 
quarter-sections  of  land,  one  of  which  only,  namely,  the 
northwest  fractional  quarter  of  section  number  two  in  town- 
ship one  north  of  range  twelve  west,  was  passed  upon  by  this 
court. 

The  history  of  the  claim  is  this. 

The  act  of  Congress  passed  on  the  29th  of  May,  1830  (4 
Stat,  at  L.,  420),  gave  to  every  occupant  of  the  public  lands 
prior  to  the  date  of  the  act,  and  who  had  cultivated  any  part 
thereof  in  the  year  1829,  a  right  to  enter  at  the  minimum 
price,  by  legal  subdivisions,  any  number  of  acres  not  exceed- 
ing one  hundi'ed  and  sixty,  or  a  quarter-section,  to  include  his 
improvement;  provided,  the  land  shall  not  have  been  re- 
served for  the  use  of  the  United  States  or  either  of  the  sev- 
eral States. 

In  the  third  section  of  the  act  it  is  provided,  that,  before 
any  entries  being  made  under  the  act,  proof  of  settlement  or 
improvement  shall  be  made  to  the  satisfaction  of  the  register 
and  receiver  of  the  land  district  in  which  the  lands  may  lie, 
agreeably  to  the  rules  prescribed  by  the  Commissioner  of  the 
General  Land  OflBce  for  that  purpose. 

On  the  10th  of  June,  1880,  the  commissioner  issued  his  in- 
structions to  the  receivers  and  registers,  under  the  above  act, 
in  which  he  said,  that  the  fact  of  cultivation  and  possession 
required  "  must  be  established  by  the  affidavit  of  the  occu- 
pant, supported  by  such  corroborative  testimony  as  may  be 
entirely  satisfactory  to  both ;  the  evidence  must  be  taken  by 
a  justice  of  the  peace  in  the  presence  of  the  register  and 
receiver."  And  the  commissioner  directed,  that,  where  the 
improvement  was  wholly  on  a  quarter-section,  the  occupant 
*3161  ^^  limited  to  such  *quarter  ;  but  where  the  improve- 
-*  ment  is  situated  in  different  quarter-sections  adjacent, 
he  may  enter  a  half  quarter  in  each  to  embrace  his  entire  im- 
provement. 

Another  circular,  dated  7th  February,  1831,  was  issued, 
instructing  the  land  officers,  where  persons  claiming  preemp- 
tion rights  had  been  prevented,  under  the  above  circular,  from 
making  an  entry,  "  by  reason  of  the  township  plats  not  having 
been  furnished  by  the  surveyor-general  to  the  register  of  the 
land  office,  the  parties  entitled  to  the  benefit  of  said  act  may 
be  permitted  to  file  the  proof  thereof,  under  the  instructions 

s  Further  decision,  22  How.,  108. 
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heretofore  given,  identifying  the  tract  of  land  as  well  as  cir- 
cumstances will  admit,  any  time  prior  to  the  30th  of  May 
next."  And  they  were  requested  to  "  keep  a  proper  abstract 
or  list  of  such  cases  wherein  the  proof  shall  be  of  a  character 
sufficient  to  establish,  to  their  entire  satisfaction,  the  right  of 
the  parties,  respectively,  to  a  preemption,"  &c.  "No  pay- 
ments, however,  were  to  be  received  on  account  of  preemp- 
tion rights  duly  established,  in  cases  where  the  townships 
were  known  to  be  surveyed,  but  the  plats  whereof  were  not 
in  their  office,  until  they  shall  receive  further  instructions." 

It  may  be  here  remarked,  that  the  public  surveys  of  the 
land  in  question  were  not  completed  until  the  1st  of  Decem- 
ber, 1833,  nor  returned  to  the  land  office  until  the  beginning 
of  the  year  1834. 

On  the  2d  of  March,  1831,  Congress  passed  an  act  (4  Stat, 
at  L.,  473),  "  granting  a  quantity  of  land  to  the  Territor}'  of 
Arkansas,  for  the  erection  of  a  public  building  at  the  seat 
of  government  of  said  Territory " ;  but  this  act  did  not 
designate  what  specific  tract  of  land  should  be  granted  for 
that  purpose. 

On  the  23d  of  April,  1831,  Cloyes  filed  the  following  af- 
fidavit in  the  office  of  the  register,  in  support  of  his  claim  to 
a  preemption  right. 

«  Preemption  Cflaim,  May  29, 1830. 

"  Nathan  Cloyes's  testimony,  taken  on  the  23d  of  April, 
1831,  before  James  Boswell,  a  justice  of  the  peace  for  the 
County  of  Independence,  in  the  register's  office,  in  the  pres- 
ence of  the  I'egister. 

"  Question  by  the  Register.  What  tract  of  the  public  lands 
did  you  occupy  in  the  year  1829,  that  you  claimed  a  right  of 
preemption  upon  ? 

"  Answer.  On  the  N.  W.  fract.  \  of  sec.  2,  in  township  1 
north  of  range  12  west,  adjoining  the  Quapaw  line,  being  the 
first  fraction  that  lies  on  the  Arkansas  River,  immediately  be- 
low the  town  of  Little  Rock,  and  contains  about  twenty-eight 
*or  twenty-nine  acres,  as  I  have  been  informed  by  the  r«QiY 
county  surveyor  of  Pulaski  County ;  and  I  claim  luider  ^ 
the  law  the  privilege  to  enter  the  adjoining  fraction  or  frac- 
tions, so  as  not  [to]  exceed  one  hundred  and  sixty  acres,  all 
being  on  the  river  below  the  before-named  fraction. 

"  Question  as  before.  Did  you  inhabit  and  cultivate  said 
fraction  of  land  in  the  year  1829 ;  and  if  so,  what  improve- 
ment had  you  in  that  year  in  cultivation  ? 

"  Answer.    I  ^lid  live  on  said  tract  of  land  in  the  year  1829, 
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and  had  done  so  since  the  year  182G;  and  in  the  year  1829 
aforesaid,  I  had  in  cultivation  a  garden,  perha{3s  to  the  extent 
of  one  acre  ;  raised  vegetables  of  different  kinds,  and  corn  for 
roasting  years  (ears),  and  I  lived  in  a  comfortable  dwelling, 
east  of  the  Quapaw  line,  and  on  the  before-named  fraction. 

"Question  as  before.  Did  you  continue  to  reside  and  cul- 
tivate your  garden  aforesaid  on  the  before-named  fraction 
until  the  29th  of  May,  1830  ? 

"  Answer.  I  did,  and  have  continued  to  do  so  until  this 
time. 

"  Question  as  before.  Were  you,  ftt  the  passage  of  the  act 
of  Congi'ess  under  which  you  claim  a  right  of  preemption,  a 
farmer  ;  or,  in  other  words,  what  was  your  occupation  ? 

"  Answer.  I  was  a  tin-plate  worker,  and  cultivated  a  small 
portion  of  the  fraction  before  named  for  the  comfort  of  my 
family,  and  carried  on  my  business  in  a  shop  adjoining  my 
house. 

"Question  as  before.  Do  you  know  of  any  interfering 
claim  under  the  law,  that  }'ou  claim  a  preemption  right  upon 
the  fraction  whereon  you  live  ? 

"  Answer.  I  know  of  none.  And  further  this  deponent 
saith  not. 

"Nathan  Cloybs. 

"  Sworn  and  subscribed  to  before  me,  the  date  aforesaid. 

"  J.  BOSWELL,  J.  p." 

On  the  same  day,  Cloyes  filed  also  the  corroborative  tes- 
timony of  John  Saylor,  Nathan  W.  Maynor,  and  Elliott  Bur- 
sey. 

On  the  28th  of  May,  1831,  the  register  and  receiver  made 
the  following  entry,  and  gave  Cloyes  the  following  certifi- 
cate. 

''Preemption  Claim,  29fh  May,  1830. 

"  Nathan  Cloyes,  No.  24,  N.  W.  fractional  J  2,  1  N.  12  W. 
granted  for  the  above  fractional  J,  and  reject  the  privilege  of 
entering  the  adjoining  fractions.     May  28,  1831. 

"  H.  BoswKLT^  Reffister. 
John  Redman,  Receiver.'' 


♦^181  *^^  *^^  ^*^*^  ^^  June,  1832,  Congress  passed  an  act 
J  (4  Stat,  at  L.,  631),  granting  one  thousand  acres  of 
land  to  the  Territory  of  Arkansas,  "contiguous  to  and  ad- 
joining the  town  of  Little  Rock,"  for  the  erection  of  a  court 
h(>nse  and  jail  at  Little  Rock. 
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On  the  4th  of  July,  1832,  Congress  passed  another  act  (4 
Stat,  at  L.,  563,  authorizing  the  Governor  of  the  Territory 
to  select  ten  sections  of  land  to  build  a  legislative  house  for 
the  Territory. 

On  the  14th  of  July,  1832,  Congress  passed  an  act  (4  Stat, 
at  L.,  603),  giving  to  persons  entitled  to  preemption  under 
the  act  of  1830,  (but  who  had  not  been  able  to  enter  the 
same  within  the  time  limited,  because  the  township  plats  had 
not  been  made  and  returned,)  one  year  from  the  time  when 
such  township  plats  should  be  returned,  to  enter  said  lands 
upon  the  same  terms  and  conditions  as  prescribed  in  the  act 
of  1830. 

On  the  2d  of  March,  1833,  Congress  passed  an  act  (4  Stat, 
at  Large,  661)  authorizing  the  Governor  of  the  Territory  to 
sell  the  lands  grated  by  the  act  of  15th  June,  1832. 

Under  these  acts  of  Congress,  Governor  Pope  made  a  part 
of  his  location  upon  the  fractional  quarter-sections  in  ques- 
tion, upon  the  30th  of  January,  1833. 

It  has  already  been  mentioned,  that  on  the  1st  of  Decem- 
ber, 1833,  the  public  surveys  were  completed,  and  returned 
to  the  land  office  in  the  beginning  of  the  year  1834. 

On  the  5th  of  March,  1834,  the  heira  of  Cloyes  (he  being 
dead)  paid  for  the  four  fractional  quarter-sections,  and  took 
the  following  receipt. 

"  Receiver's  Office  at  Little  Roch^  March  5,  1834. 

**  Received  by  the  hands  of  Ben  Desha,  from  Lydia  Louisa 
Cloyes,  Mary  Easther  Cloyes,  Natham  Henry  Cloj'es,  and  Wil- 
liam Thomas  Cloyes,  (heirs  of  Natham  Cloyes,  deceased,  late 
of  Pulaski  County,  A.  T.,  the  sum  of  one  hundred  and 
thirty-five  dollars  and  seventy-six  and  \  cents,  being  in  pay- 
ment for  the  northwest  and  northeast  fractional  quarters  of 
section  two,  and  the  northwest  and  northeast  fractional  quar- 
ters of  section  one,  in  fractional  township  one,  north  of  the 
base  line,  and  range  twelve,  west  of  the  fifth  principal 
meridian,  containing  in  all  one  hundred  and  eight  61-100 
acres,  at  $1.25  per  acre. 

**  $186.76  J.  P.  T.  Crutchfield,  Receiver. 

**  A  part  of  the  land  for  which  the  within  receipt  is  given, 
to  wit  *the  northwest  fractional  quarter  of  section  two,' 
forms  a  part  of  the  location  made  by  Governor  Pope,  in 
selecting  1,000  *acres  adjoining  the  town  of  Little  r«QiQ 
lltjck,  granted  by  Congress  to  raise  a  fund  for  building  ^  '' 
\\  court-house  uud  jail  for  the  Territory  of  Arkansas ;  and 
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this  indorsement  is  made  by  direction  of  the  Commissioner 
of  the  General  Land  Office. 

"  P.  T.  Crutchfield,  Receiver. 
"  Receiver's  Office  at  Little  Rocky  March  5,  1834." 

In  1843  the  heirs  of  Cloyes  filed  a  bill  against  all  the  persons 
mentioned  in  the  title  of  this  statement,  who  had  purchased 
various  interests  in  these  fractional  quarter-sections,  had 
claimed  title  under  Governor  Pope.  The  bill  was  filed  in 
the  Pulaski  Circuit  Court  of  the  State,  setting  forth  the 
above  facts,  and  praying  that  the  defendants  might  be 
ordered  to  surrender  their  patents  and  other  muniments  of 
title  to  the  complainants. 

The  parties  who  were  interested  in  the  northwest  frac- 
tional quarter  of  section  number  two  answered  the  bill.  The 
other  parties  demurred. 

The  answers  admitted  that  proof  of  a  preemption  right  to 
the  northwest  fractional  quarter  of  section  two  was  made  by 
Cloyes  at  the  time  ^nd  in  the  manner  set  forth  in  the  bill ; 
but  deny  that  he  had  a  valid  preemption  to  it.  They  admit 
also,  that  Governor  Pope  selected  said  quarter  in  pursuance 
of  the  two  acts  of  Congress  of  15th  June,  1832,  and  2d 
March,  1833,  but  deny  that  he  did  so  illegally  or  by  mistake. 

In  July,  1844,  the  Pulaski  Circuit  Court  sustained  the  de- 
murrer of  the  parties  who  had  demurred,  and  dismissed  the 
bill  as  to  those  vyho  had  answered. 

In  July,  1847,  the  Supreme  Court  of  Arkansas,  to  which 
the  cause  had  been  carried,  affirmed  the  judgment  of  the 
court  below,  and  a  writ  of  error  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr.  Lawrence  and  Mr.  Badger^  for  the 
plaintiffs  in  error,  and  Mr.  Sebastian^  for  the  defendants  in 
error. 

The  counsel  for  the  plaintiffs  in  error  said  that  the  three 
following  questions  arose. 

1.  Was  Cloyes  entitled  to  have  entered  the  land  in  ques- 
tion on  the  28th  of  May,  1831,  if  the  township  plat  had  at 
that  time  been  iii  the  land  office? 

2.  Did  the  act  of  15th  June,  1832,  granting  to  the  Terri- 
tory of  Arkansas  one  thousand  acres  of  land,  generally,  con- 
fer any  specific  right  to  this  particular  fraction  before  its 
actual  selection  by  the  Governor  ? 

3.  If  not,  then  did  not  the  act  of  14th  July,  1832,  reserve 
this  fraction   from   selection,   location,   and  sale,  until  the 
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*expiration  of  one  year  from  the  return  of  the  town-  f^qoa 
ship  plat  to  the  land  oflBce  ?  L      ^ 

In  regard  to  the  first  question,  there  is  but  one  objection 
which  can  be  urged  with  even  a  tolerable  amount  of  plausi- 
bility in  its  favor,  (that  which  is  made  the  first  ground  of 
demurrer  by  those  who  have  demurred  to  the  bill,)  namely, 
tliat  the  proof  exhibited  in  the  bill  does  not  appear  to  have 
been  taken  in  the  presence  of  the  register  and  receiver. 

The  circular  dated  June  10,  1830,  from  the  General  Land 
Office,  contains,  among  other  things,  the  following  paragraph, 
viz : — "  The  evidence  must  be  taken  by  a  justice  of  the  peace, 
in  the  presence  of  the  register  and  receiver,  and  be  in  answer 
to  such  interrogatories  propounded  by  them  as  may  be  best 
calculated  to  elicit  the  truth." 

The  caption  of  the  testimony  in  the  record  is,  "Nathan 
Cloyes's  testimony,  taken  on  23d  April,  1831,  before  James 
lioswell,  a  justice  of  the  peace  for  the  Countj'  of  Indepen- 
dence, in  the  register's  office,  in  the  presence  of  the  register." 
It  is  maintained  that  this  omission  in  the  caption  to  make  it 
appear  that  the  evidence  was  taken  before  the  register  and 
receiver,  destroys  Cloyes's  right  of  preemption.  To  this  view 
several  answera  may  be  given.  It  does  not  positively  appear 
that  the  receiver  was  not  present,  and  the  presumption  of  law 
is,  that  a  government  officer  has  done  his  duty  till  the  con- 
trary appeal's.  Wilcox  v.  Jackson^  13  Pet.,  611 ;  Winn  et  al. 
V.  Patterson,  9  Tet.,  663 ;  1  Cooke  (Tenn.),  492 ;  3  Yerg. 
(Tenn.),  309 ;  2  Tenn.,  164,  284,  306,  421.  It  does  appear 
that  both  the  register  and  receiver,  on  the  same  day  (23d 
April,  1831),  admitted  Cloyes's  right  to  enter  the  land  in 
question. 

But  suppose  the  proof  was  not  taken  in  presence  of  both 
the  register  and  receiver,  still  the  land  office  circular  was 
merely  directory  to  the  officers  as  to  the  manner  of  taking  the 
proof,  and  any  mere  error  or  irrec;ularity  on  the  part  oi  the 
officers  cannot  prejudice  the  rights  of  the  preemption.  3 
Johns.  (N.  Y.)  Ch.,  276 ;  2  Cond.  Rep.,  237,  243 ;  2  Edw. 
(N.  Y.),  261 ;  4  How.  (Miss.),  67 ;  Moss  v.  Doe,  1  Pet.,  665 ; 
Pond  v.  Negus,  3  Mass.,  230 ;  Rodebaugh  v.  Sanks,  2  Watts 
(Pa.),  9 ;  Holland  v.  Osgood,  8  Vt.,  280 ;  Corliss  v.  Corliss, 
Id.,  390 ;  People  v.  Allen,  6  Wend.  (N.  Y.),  486. 

The  Commissioner  of  the  General  Land  Office,  who  issued 
the  circular,  by  authorizing  the  receiver  to  take  the  payment 
offered  by  the  heirs  of  Cloyes,  without  taking  any  exception 
to  the  manner  in  which  the  proof  had  been  taken,  suspended, 
pro  hoc  vice,  the  regulation,  and  sanctioned  the  mode  in  which 
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*S21 1  ^^  ^^^  ^^  ^^^^  taken.  The  regulation  itself  was  full  of 
J  *inconvenience,  was  uever  fully  carried  out  in  fact,  and 
was  finally  rescinded  by  the  circular  of  22d  July,  1884  (2 
Land  Laws,  589). 

The  decision  of  the  register  and  receiver  was  in  favor  of 
Cloyes's  right  to  the  northwest  fractional  quarter  of  section 
two,  and  it  being  upon  a  matter  within  their  exclusive  juris- 
diction, and  no  appeal  being  given,  that  decision  was  final 
and  conclusive,      nilcox  v.  Jackson^  18  Pet.,  498. 

Cloyes's  right  of  preemption,  then,  was  perfect,  and  he  was 
only  prevented  from  consummating  it  by  the  fact,  that  the 
township  plat  was  not  returned  before  the  expiration  of  the 
preemption  law  of  1880. 

2.  The  act  of  15th  June,  1832,  (which  was  passed  after 
the  act  of  20th  May,  1830,  had  expired,)  was  only  a  general 
grant  of  one  thousand  acres  of  land  in  the  vicinity  oi  Little 
Rock,  without  any  specification  or  description  of  any  particu- 
lar land  whatever,  "which  lands,"  it  provides,  "shall  be 
selected  by  the  Governor  of  the  Territory  in  legal  subdi- 
visions," &c. 

We  maintain  that,  before  such  selection,  there  was  no 
appropriation  of,  or  lien  upon,  any  particular  tract.  It  was 
the  selection  by  the  Governor  that  was  to  withdraw  any 
tract  from  the  public  domain.     5  How.,  10. 

Covenant  to  settle  particular  lands,  if  for  valuable  consid- 
eration, creates  a  lien  upon  the  lands,  which  will  be  enforced 
against  all  but  a  purchaser  for  value  and  without  notice.  1 
Vern.,  206 ;  1  P.  Wms.,  282,  429. 

But  covenant  to  settle  lands  of  a  particular  value,  without 
mentioning  any  lands  in  particular,  creates  no  lien  on  any  of 
the  covenantor's  lands.  1  P.  Wms.,  429 ;  4  Bro.  Ch.,  468, 
Eden's  note ;  Russell  v.  Transylvania  University ^  1  Wheat., 
482. 

Governor  Pope  did  not  make  his  selection  until  the  80th  of 
January,  1833, 

8.  Prior  to  this  selection,  the  act  of  14th  July,  1882,  was 
passed,  giving  to  persons  entitled  to  preemption  under  the  act 
of  29th  May,  1830,  but  who  had  not  been  able  to  enter  said 
lands,  because  the  township  plats  had  not  been  made  and 
returned,  the  right  to  enter  said  lands,  on  the  same  conditions 
in  every  respect,  within  one  year  from  the  time  when  said 
township  plats  should  be  returned. 

It  is  clear,  then,  that  if  the  grant  of  one  thousand  acres  to 

Arkansas  did  not  confer  a  specific  right  to  any  particular  land, 

until  selection  made  by  its  Governor,  (and  that  selection  was 

not  made  until  after  this  act  of  14th  July,  1832,  was  passed,) 
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then  the  latter  act  reserved  from  any  future  selection  lands 
which  came  within  its  provisions.  The  northwest  fractional 
quarter  *of  section  two  could  not  be  legally  selected  r«Qoo 
by  the  Governor,  in  1833,  because  Cloyes  had  a  right  ^ 
of  preemption  to  it  under  the  act  of  29th  May,  1830,  which 
the  want  of  the  township  plat  had  alone  prevented  him  from 
completing.  That  township  plat  was  not  returned  until  the 
beginning  of  the  year  1834.  The  act  of  14th  July,  1832,  gave 
him  until  the  year  1835  to  make  liis  entry ;  and  within  that 
time  he  made  his  payment,  and  applied  to  enter  the  land. 

It  is  manifest,  then,  that  the  bill  should  have  been  sus- 
tained by  a  decree  in  favor  of  the  right  of  Cloyes's  heirs  to 
the  nortnwest  fractional  quarter  of  section  two,  on  which  his 
settlement  and  cultivation  were  proved. 

As  to  the  remaining  fractional  quarters,  the  parties  inter- 
ested have  filed  a  demurrer  to  the  bill,  setting  out  several 
grounds  of  demurrer.  The  first  and  principal  of  these 
grounds  has  already  been  answered.  Most  of  the  other 
grounds  are  but  different  statements  of  a  single  objection, 
namely,  that  Cloyes,  having  proved  his  settlement  upon  one 
quarter  fractional  section  alone,  could  not  legally  claim  any 
thing  beyond  the  fractional  quarter  on  which  he  was.  settled. 

The  act  of  29th  May,  1830,  does  not  restrict  the  right  of 
preemption  to  the  quarter-section  on  which  settlement  is 
made.  The  first  section  is, — "  That  every  settler  or  occupant 
of  the  public  lands,  prior  to  the  passage  of  this  act,  who  is 
now  in  possession,  and  cultivated  any  part  thereof  in  the  year 
one  thousand  eight  hundred  and  twenty-nine,  shall  be,  and  he 
is  hereby,  authorized  to  enter  with  the  register  of  the  land 
ofHce  for  the  district  in  which  such  land  may  lie,  by  legal 
subdivisions,  any  number  of  acres,  not  more  than  one  hundred 
and  sixty,  or  a  quarter-section,  to  include  his  improvements, 
upon  paying,"  &c.     1  Land  Laws,  173. 

The  only  restriction  which  the  law  imposes  is  one  hundred 
and  sixty  acres,  to  be  entered  by  legal  subdivisions,  and  to 
include  his  improvement.  Within  these  conditions,  he  may 
enter  any  number  of  acres  and  any  number  of  legal  subdi- 
visions. But  we  are  told  that  the  General  Land  Office  put 
upon  this  law  the  construction,  that  the  claimant  was  to  be 
confined  to  the  fraction  on  which  he  settled.  It  is  true  that 
for  a  time  this  construction  did  prevail  in  the  General  Land 
Office,  and,  as  we  contend,  without  any  warrant  of  law. 

But  that  construction  has  long  since  been  overruled  in  that 
office.  It  was  overruled  by  express  act  of  Congress.  The 
second  section  of  the  act  of  14th  July,  1832,  provided, — 
"That  the  occupants  upon  fractions  shall  be  permitted,  in 
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like  manuer,  to  enter  the  same,  so  as  not  to  exceed  in  quan- 
^ooo-i  tity  one  *quarter-section  ;  and  if  the  fractions  exceed 
J  a  quarter-section,  the  occupant  shall  be  permitted  to 
enter  one  hundred  and  sixty  acres,  to  include  his  or  their 
improvement,  at  the  price  aforesaid." 

Since  that  time,  a  different  construction  has  prevailed  in 
the  General  Land  Office.  See  Circular,  March  1,  1834,  2 
Land  Laws,  587.  See  also  the  letter  of  Secretary  of  Treasury 
of  October  31, 1833,  2  Land  Laws,  572  ;  also  Circular  of  7th 
May,  1833. 

Mr.  Sebastian^  for  the  defendants  in  error,  contended, — 

First,  that  the  proof  of  preejnption  was  not  taken  in  the 
presence  of  the  register  and  receiver,  agreeably  to  the  rules 
prescribed  by  the  Commissioner  of  the  Land  Office.  The 
authority  conferred  upon  them  was  joint,  not  only  in  taking 
the  testimony,  but  in  deciding  on  the  sufficiency  of  the 
proof.  Proof  made  to  one  was  not  a  compliance  with  the 
law.  6  How.  (Miss.),  752  ;  13  Pet.,  511 ;  1  Pet.,  340  ;  At- 
torney-General's Opinion,  in  2  Land  Laws,  85,  98. 

But  it  is  said,  that  it  does  not  positively  appear  that  the 
receiver  was  not  present,  and  the  presumption  of  law  is,  that 
every  government  officer  does  his  duty  until  the  contrary  ap- 
pears. The  rule  is  well  stated,  but  admits  of  exceptions.  It 
is  a  mere  rule  of  evidence,  to  supply  proof  of  relevant  facts 
where  the  contrary  does  not  appear.  The  silence  of  the  proof 
upon  this  subject  would  have  left  the  presumption  to  operate 
to  its  fullest  extent  in  favor  of  the  legality  of  tlie  proceedings, 
but  it  went  further,  and  disclosed  the  fact  that  the  proof  was 
taken  before  the  register  alone.  Concln^lo  unius  exclusio  al- 
teritis^  is  a  rule  of  construction  that  may  well  apply  in  this 
instance.  It  is  not  easy  to  see  how  the  absence  of  the  receiver 
could  be  better  stated  than  in  the  terms  which  affirmed  the 
presence  of  the  register. 

Again,  it  is  contended  that  the  land  office  circular  requiring 
prooi  to  be  taken  in  the  presence  of  the  register  and  receiver 
was  directory  to  the  officers  as  to  the  manner  of  taking  the 
proof,  and  that  any  irregularity  upon  the  part  of  the  officers 
cannot  prejudice  the  right  of  preemption. 

It  is  undoubtedly  true,  that  where  the  State  intrusts  a  duty 
to  a  public  officer,  and  prescribes  a  particular  manner  in 
which  he  shall  perform  it,  an  irregularity  in  the  manner  of 
its  performance  shall  not  prejudice  the  right  appertaining  to 
the  act  of  performance.  The  rule  extracted  from  the  cases 
seems  to  admit  of  many  exce])tions.  It  applies  to  the  acts  of 
ministerial  officers,  and  not  to  those  who  act  in  a  judicial 
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capacity ;  to  those  who  act  irregularly  within  the  limits  of 
authority,  but  *not  where  there  is  a  total  want  of  it  r*Q04 
(see  Wilcox  v.  Jackson^  13  Pet. ;  2  Tenn.,  164)  ;  to  ^ 
those  who  act  as  a  public  and  common  agent,  independent  of 
or  as  a  trustee  of  the  parties,  but  not  where  the  act  is  con- 
trolled or  to  be  done  by  the  party  himself.  2  Tenn.,  284. 
Now  here  the  register  and  receiver  acted  in  a  judicial 
capacity.  (  Wilcox  v.  Jackso7i^  the  Opinion  of  Attorney-Gen- 
eral, above  cited.)  The  act  of  May  29th,  1830,  §  4,  makes 
in  the  duty  of  the  settler  to  make  the  proof,  and  the  circular 
from  the  land  office  prescribes  how  and  before  whom  he  shall 
make  it.  The  true  question,  tlierefore,  in  this  case  is,  not 
whether  a  ministerial  duty  has  been  imperfectly  performed, 
but  whether  a  judicial  function  has  not  been  performed  with- 
out any  authority  at  all.  The  only  adjudged  case  upon  the 
direct  point  has  taken  this  view  of  the  question.  Fulton  v. 
McAfee^  5  How.  (Miss.),  above  cited. 

The  supposition  that  the  letter  from  the  Treasury  Depart- 
ment (2  Land  Laws,  672),  by  authorizing  the  receiver  to  take 
[)ayment  from  Cloyes,  suspended  pro  hac  vice  the  general  regu- 
lation as  to  proof,  is  unfounded  in  tlie  terms  of  that  letter. 
It  was  done  expressly,  not  to  waive  any  objection,  but  "  to 
enable  them  the  more  effectually  to  maintain  their  rights  be- 
fore the  judicial  tribunals,  without  prejudice  to  an  adjudica- 
tion of  the  land  oflice."  It  decided  in  favor  of  Governor 
Pope's  locations,  and  left  Cloyes's  claim  just  where  it  found 
it.  Had  it  been  so  intended,  it  was  then  too  late  to  remove 
the  defect  and  cut  out  the  intervening  rights  under  the  loca- 
tion of  Governor  Pope.  The  general  regulation  was  not 
repealed  until  July  22,  1834,  and  until  all  the  rights  in  con- 
troversy had  been  fixed  under  the  old  law. 

If  the  proof  of  preemption  should  be  considered  regular, 
and  in  compliance  with  the  act,  and  the  authoritative  instruc- 
tions issued  in  conformity  with  it,  then  it  is  contended  that 
the  northwest  fractional  quarter  of  section  two,  a  part  of  the 
lands  sued  for,  was  specifically  appropriated  by  the  act  of 
Congress  of  15th  June,  1832  (4  Stat,  at  L.,  531),  granting 
one  thousand  acres  of  land  to  the  Territory  of  Arkansas, 
"  contiguous  to  and  adjoining  the  town  of  Little  Rock  " ;  so 
that  when  the  act  of  14th  July,  1832  (4  Stat,  at  L.,  603),  ex- 
tending and  reviving  that  of  29th  May,  1830,  was  passed, 
there  was  nothing  on  which  the  act  could  operate.  When 
the  sup{)le mental  act  was  i)assed,  the  tract  on  which  the  pre- 
emption had  once  been  granted  and  lapsed  was  no  longer  un- 
appropriated land.  The  original  act,  thus  revived,  extended 
the  right  preemption  to  unappropriated  lands  onl)'.     The  land 
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granted  by  the  act  of  the  15th  June  to  the  Territory  could 
^(joocT  not,  on  the  14th  of  July  *following,  be  considered  un- 
J  appropriated.  Upon  this  point  the  instructions  from 
the  General  Land  Office  of  10th  June,  1830,  were  explicit. 
(2  Land  Laws,  539.)  In  these  it  is  said,  "  that  all  lands  not 
otherwise  appropriated,  of  which  the  township  plats  are  or 
may  be  on  file  in  the  register's  office,  prior  to  the  expira- 
tion of  the  law,  are  subject  to  entry."  The  preemption  act  of 
1830  expired  by  its  own  limitation  on  the  29th  of  May,  1831, 
and  before  it  was  revived,  July  14th,  1832,  the  act  of  16th 
June  granted  the  tract  of  land  to  the  Territory.  The  proof 
of  preemption  describes  the  tract  cultivated  as  being  imme- 
diately below  Little  Rock,  and  the  act  of  15th  June,  1832, 
above  mentioned,  grants  to  the  Territory  of  Arkansas  "a 
quantity  of  land  not  exceeding  one  thousand  acres,  contiguous 
to  and  adjoining  the  town  of  Little  Rock."  By  this  act  the 
United  States  was  concluded.  It  was  not  executory,  but 
passed  a  present  interest,  and  executed  itself.  It  was  not  a 
general  grant,  but  specific,  and  conveyed,  not  a  mere  right  at 
large  to  locate,  but  certain  lands,  and  although  it  did  not  pre- 
tend to  fix  the  exterior  limits  or  boundaries,  yet  one  feature 
was  well  defined,  most  important  Im  its  operation  in  this  case. 
The  land  was  "contiguous  to  and  adjoining  the  town  of  Little 
Rock."  However  indefinite  in  some  features,  its  terms  of  de- 
scription embraced  the  very  tract  on  which  the  ancestor  of 
complainants  had  claimed  a  preemption.  This  grant  was  a 
contract,  and  constituted  a  lien  upon  the  lands  coming  within 
its  descri])tive  terms.  Pinson  and  Harkins  v.  Ivey^  1  Yerg. 
(Tenn.),  322;  2  Vern.,  482;  1  P.  Wms.,  429;  2  Vern.,  97; 
1  Eq.  Cas.  Abr.,  31,  ch.  4,  and  87,  ch.  6. 

It  was,  if  not  a  grant,  at  least  a  reservation  of  all  those  lands 
"  adjoining  and  contiguous  to  the  town  of  Little  Rock,"  for 
satisfaction  of  the  grant,  and,  to  that  extent  and  for  that  pur- 
pose, was  an  appropriation  by  law.  It  was  an  exemption  of 
such  lands  from  the  operation  of  all  subsequent  laws,  until  its 
objects  could  be  satisfied  and  the  act  have  effect.  When  the 
land  should  be  selected,  the  title  would  legitimately  relate  to 
the  date  of  the  act,  which  is  the  source  of  the  title.  This 
relation,  however,  is  unnecessary  to  overreach  the  title  of 
complainants,  as  the  selection  of  the  lands  was  long  prior  to 
the  application  of  Cloyes's  heirs  to  enter  them,  in  March,  1834, 
under  the  act  of  14th  July,  1832.  Not  only  so,  but  on  the 
2d  of  March,  1833,  after  the  location  or  selection  by  Governor 
Pope,  an  act  wtis  passed  authorizing  him  to  sell  the  lands  thus 
selected,  of  which  the  northwest  fractional  quarter  of  section 
two  was  a  part.  See  4  Stat,  at  L.,  661. 
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This  brings  us  to  the  consideiation  of  the  question  as  to 
the  competency  of  tlie  United  States  to  thus  appropriate  the 
land  'in  controversy,  (as  they  most  unquestionably  rmooa 
did  by  the  acts  referred  to,)  aud  the  nature  of  the  ^ 
interest  in  the  public  domain  acquired  by  settlers  upon  it. 

(The  counsel  then  proceeded  to  argue,  that  the  preemption 
law  was  not  a  grant,  but  merely  a  bounty  which  the  United 
States  may  at  any  time  before  final  acceptance  of  its  terms 
and  performance  of  its  conditions  wholly  modify,  destroy,  or 
restrict.  2  Land  Laws,  101,  102 ;  9  Cranch,  92 ;  1  Scam. 
(111.),  867  ;  3  Pet.  C.  C,  40 ;  5  Mart.  (La.)  N.  8.,  417 ;  6 
Mart.  (La.),  342 ;  9  La.,  53 ;  6  How.  (Miss.),  766 ;  18  Pet., 
614.) 

But,  waiving  the  question  whether  the  act  of  June,  1882, 
was  a  grant,  or  even  a  positive  reservation,  I  recur  again  to 
the  argument,  that  this  act  was  at  least  an  appropriation. 
That  is  all  that  is  necessay  to  sustain  the  title  of  the  defend- 
ants. It  is  sufficient  alone  that  the  act  of  16th  June,  1882, 
was  a  "  setting  apart  "  of  a  portion  of  the  public  domain  for 
any  purpose.  This  is  but  an  indication  by  the  government, 
through  some  one  of  its  dei)artnients,  of  its  intention  to  devote 
it  to  some  particular  purpose.  The  title  still  remains  in  the 
United  States,  and  the  land  thus  indicated  is  withheld  from 
all  subsequent  laws.  Whether  as  a  grant  the  act  was  specific 
or  general,  whether  it  passed  a  present  or  futin-e  interest,  com- 
mencing upon  the  "selection,"  cannot  alter  its  operation  as 
an  appropriation.  It  can  be  an  approi)riation  of  all  lands 
within  its  descriptive  terms,  without  being  a  grant  of  them. 
The  donation  was  for  one  thousand  acres,  "contiguous  to  and 
adjoining  the  town  of  Little  Rock."  The  appropriation  was 
therefore  coextensive,  not  with  the  boundaries  that  might  be 
ascertained  by  the  selection  under  the  act,  but  it  was  as  broad 
as  the  description  of  the  lands  out  of  which  the  selection  was 
to  be  made.  This  will  be  fully  comprehended  by  observing 
the  clear  distinction  between  the  tract  selected  and  the  body 
of  lands  out  of  which  the  selection  was  authorized  to  be  made. 
The  appropriation  was  temporjiry,  and  for  a  particular  purpose. 
Still,  it  was  to  this  extent  an  appropriation.  By  this  act  the 
lands  were  "  set  apart,"  and  severed  from  the  public  domain, 
until  the  purposes  of  that  act  could  be  satisfied.  Doubtless 
it  is  true,  that,  when  the  objects  of  the  appropriation  were 
accomplished,  the  lands  held  from  disposition  by  its  force 
would  relapse  into  the  mass  of  unappropriated  land.  But  in 
this  case,  the  appropriation  of  this  tract,  amongst  others 
embraced  in  this  description  of  the  hiw,  held  it  until  it  was 
selected,  and  the  selection  held  it  for  ever. 
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Again,  when  the  act  of  14th  July,  1832,  was  passed,  the 
lands  claimed  by  the  complainants  were  not  surveyed,  nor 
*S271  *^^y  pl^^s  on  file  in  the  register's  office  at  the  time  of 
J  the  expiration  of  the  act  of  1830.  The  bill  states  the 
surveys  to  have  been  made,  and  the  plats  thereof  to  have  been 
returned,  in  December,  1833,  and  January,  1834.  To  such 
lands  the  act  of  1830  did  not  extend  the  right  of  preemption. 
On  this  point  the  circular  letter  of  instructions  from  the 
General  Land  Office,  of  June  10th,  1830  (2  Land  Laws,  640), 
is  explicit : — "  Lands  not  otherwise  appropriated,  of  which  the 
township  plats  are  or  may  be  on  file  in  the  register's  office 
prior  to  the  expiration  of  the  law  (29th  May,  1831),  are  sub- 
ject to  entry  under  the  act."  These  instructions  are  in  precise 
conformity  with  the  act,  and  should  be  considered  as  a  part  of 
it.  The  whole  tenor  of  the  act  shows  that  it  never  contem- 
plated the  possibility  of  a  preemption  on  any  other  than  sur- 
veyed lands,  officially  known  to  be  such.  All  the  terms  of 
the  act,  particularly  the  fourth  section,  contemplate  the  maps 
of  the  surveys  being  on  file.  The  case  of  settlers  upon  the 
unsurveyed  domain  was  a  clear  omission.  Such  settlers  never 
came  within  its  provisions.  The  act  of  14th  July,  1832,  was 
designed  for  the  relief  of  that  class.  So  far  it  was  not  a  revi- 
val, but  an  extension,  of  the  terms  of  the  act  of  1830.  It 
embraced  what  the  old  act  did  not.  The  cultivation  and 
possession  of  unsurveyed  land  was  nothing  under  the  first  act. 
They  were  the  very  basis  of  right  under  the  new  law.  What- 
ever interest,  therefore,  the  complainants  had,  is  legally  to  be 
ascribed  to  this  latter  act,  notwithstanding  the  proof  of  pre- 
emption before  the  expiration  of  the  preemption  law.  Should 
this  question,  then,  be  considered  as  a  mere  contest  between 
titles  by  relation,  extending  retrospectively  to  the  first  link  in 
them,  the  defendants  have  the  elder  title. 

The  second  ground  of  the  demurrer  is,  "  that  the  bill  shows 
on  its  face  that  said  Cloyes  was  not  the  settler  or  occupant  of 
the  northwest  and  northeast  quarters  of  section  two,  and 
northwest  and  northeast  quarters  of  section  one,  township 
one,  north  range  twelve  west."  The  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  and  ninth  causes  of  demurrer  are  all  based 
upon  the  second  cause  assigned,  are  altogether  substantially 
the  same  proposition,  and  may  be  considered  in  connection. 
The  objections  which  they  present  are  applicable  alone  to  the 
title  of  complainants  to  the  northeast  fractional  quarter  of  sec- 
tion two,  and  the  northwest  and  northeast  fractional  quarters 
of  section  one,  part  of  the  lands  claimed  by  the  complainants. 
These  tracts  were  claimed  under  the  i)rivilege,  as  appurtenant 
to  the  right  of  preemption,  proven  on  the  tract  cultivated, 
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which  privilege  was  rejected.  These  three  fractions  are  held 
by  one  *of  the  defendants  under  patents,  issued  upon  r«Qoo 
selections  made  by  Governor  Pope,  under  different  acts  *- 
of  Congress,  granting  ten  sections  of  land  to  the  Territory. 
Those  acts  have  no  connection  with  the  title  to  the  tract 
before  considered.  Tlie  claims  thus  located  were  assigned  to 
Wni.  Russell,  one  of  the  defendants. 

That  the  privilege  of  preemption  did  not  extend  to  the 
additional  fractions  claimed  as  appurtenant  to  it,  that  the 
decision  of  the  register  and  receiver  was  right  in  rejecting  it, 
and  that  decision  conclusive  until  reversed  or  set  aside,  and 
that  the  subsequent  proceedings  of  the  receiver  at  Little 
Rock  in  granting  his  certificate  were  unwarranted,  appear  by 
reference  to  the  act  of  29th  May,  1830,  the  instructions  of  the 
Commissioner  of  the  General  Land  Office  under  it,  and  the 
opinions  of  the  Attorney-General  in  exposition  of  them. 

(The  counsel  then  proceeded  to  show  that  the  title  of  the 
complainants  was  not  good  to  the  three  fractional  quarter- 
sections.) 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  before  us  a  decree  of  the  Supreme 
Court  of  the  State  of  Arkansas. 

The  complainants  filed  their  bill  in  the  Pulaski  Circuit 
Court  of  that  State,  charging  that  Nathan  Cloyes,  their 
ancestor,  during  his  life,  claimed  a  right  of  preemption  under 
the  act  of  Congress  of  the  29th  of  May,  1830,  to  the  north- 
west fractional  quarter  of  section  numbered  two  in  township 
one  north  of  range  twelve  west.  That  he  was  in  possession 
of  the  land  claimed  when  the  above  act  was  passed,  and  had 
occupied  it  in  1829.  That  he  was  entitled  to  enter,  by  legal 
subdivisions,  any  number  of  acres,  not  more  than  one  hun- 
dred and  sixty,  or  a  quaiter-section,  to  include  his  improve- 
ment, upon  paying  the  minimum  price  for  said  land.  That 
Cloyes,  in  his  lifetime,  by  his  own  affidavit,  and  the  affidavits 
of  others,  made  proof  of  his  settlement  on,  and  improvement 
of,  the  above  fractional  quarter,  according  to  the  provisions 
of  the  above  act,  to  the  satisfaction  of  the  register  and  re- 
ceiver of  said  land  district,  agreeably  to  the  rules  prescribed 
by  the  Commissioner  of  the  General  Land  Office ;  and  on  the 
20th  of  May,  1831,  Hartwell  Boswell,  the  register,  and  John 
Redman,  the  receiver,  decided  that  the  said  Cloyes  was  enti- 
tled to  the  preemption  right  claimed. 

That  on  the  same  day  he  applied  to  the  register  to  enter 
the  northwest  fractional  quarter  of  section  two,  containing 
thirty  acres  and  eighty-eight  hundredths  of  an  acre ;  also  the 
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qoqi  *nortbeast  fractional  quarter  of  the  same  section,  con- 
J  taiuing  forty-two  acres  and  thirty-two  hundredths  of 
an  acre;  and  also  the  northwest  and  northeast  fractional 
quartei*s  of  section  numbered  one,  in  the  same  township  and 
range,  contaming  thirty-five  acres  and  forty-one  hundredths 
of  an  acre,  the  said  fractional  quarter-sections  containing  one 
hundi'ed  and  eight  acres  and  sixty-one  hundredths  of  an 
acre;  and  offered  to  pay  the  United  States,  and  tendered  to 
the  receiver,  the  sum  of  one  hundred  and  thirty-five  dollars 
seventy-six  and  a  fourth  cents,  the  government  price  for  the 
land.  But  the  register  refused  to  permit  the  said  Cloyes  to 
enter  the  land,  and  the  receiver  refused  to  receive  payment 
for  the  same,  on  the  ground  that  he  could  only  enter  the 
quarternsection  on  which  his  improvement  was  made.  That 
the  other  quarter-sections  were  contiguous  to  the  one  he 
occupied. 

That  under  the  act  of  the  29th  of  June,  1832,  entitled, 
"An  act  establishing  land  districts  in  the  Territoiy  of 
Arkansas,"  the  above  fractional  sections  of  land  were  trans- 
ferred to  the  Arkansas  land  district,  and  the  land  office  was 
located  at  Little  Rock,  to  which  the  papers  in  relation  to  this 
claim  of  preemption  were  transmitted. 

The  bill  further  states,  that  under  an  act  of  Congress  ot 
the  15th  of  June,  1832,  granting  to  the  Territory  of 
Arkansas  one  thousand  acres  of  land  for  the  erection  of  a 
court-house  and  jail  at  Little  Rock,  and  under  "  An  act  to 
authorize  the  Governor  of  the  Territory  to  sell  the  land 
granted  for  a  court-house  and  jail,  and  for  other  purposes," 
dated  2d  March,  1833,  John  Pope,  then  Governor  of  said 
Territory,  among  other  lands,  selected,  illegally  and  by  mis- 
take, for  the  benefit  of  the  Territory,  the  said  northwest  frac- 
tional quarter  of  section  numbered  two,  for  which  a  patent 
was  issued  to  the  Governor  of  the  Territory  and  his  suc- 
cessors in  office,  for  the  purposes  stated. 

That  the  said  John  Pope,  as  Governor,  under  an  act  grant- 
ing a  quantity  of  land  to  the  Territory  of  Arkansas,  for  the 
erection  of  a  public  building  at  the  seat  of  government  of 
said  Territory,  dated  2d  March,  1831,  and  an  act  to  authorize 
the  Governor  of  the  Territory  to  select  ten  sections  to  build 
a  legislative  house  for  the  Territory,  approved  4th  July,  1832, 
selected  the  northeast  fractional  quarter  of  section  two,  and 
the  northwest  fractional  quarter  and  northeast  fractional 
quarter  of  section  one,  as  unappropriated  lands,  and,  having 
assigned  the  same  to  William  Russell,  a  patent  to  him  was 
issued  therefor,  on  or  about  the  21st  of  May,  1834,  both  of 
which,  the  complainants  allege,  were  issued  in  mistake  and 
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in  violation  of  law,  and  in  fraud  of  the  legal  and  vested  right 
of  their  ancestor^  Cloyes. 

That  after  the  refusal  of  the  receiver  to  receive  payment 
for  *the  land  claimed,  an  act  was  approved,  14th  July,  r«QqA 
1832,  continuing  in  force  the  act  of  the  29th  of  May,  '- 
1880,  and  which  specially  provided,  that  those  who  had  not 
been  enabled  to  enter  the  land,  the  preemption  right  of  which 
they  claimed,  within  the  time  limited,  in  consequence  of  the 
j)ublic  surveys  not  having  been  made  and  returned,  should 
have  the  right  to  enter  said  lands  on  the  same  conditions,  in 
every  respect,  as. prescribed  in  said  act,  within  one  year  after 
the  surveys  should  be  made  and  returned,  and  the  occupants 
ujKjn  fractions  in  like  manner  to  enter  the  same,  so  as  not  to 
exceed  in  quantity  one  quarter-section.  And  that  this  act 
was  in  full  force-  before  Governor  Pope  selected  said  lands, 
as  aforesaid.  That  the  public  surveys  of  the  above  fractional 
quarter-sections  were  made  and  perfected  on  or  about  the  1st 
of  December,  1833,  and  returned  to  the  land  office  the  begin- 
ning of  the  year  1834.  On  the  5th  of  March,  1834,  the  com- 
plainants paid  into  the  land  office  the  sum  of  one  hundred 
and  thirty-five  dollars  and  seventy-six  and  one  fourth  cents, 
in  full  for  the  above-named  fractional  quarter-sections.  That 
a  certificate  was  granted  for  the  same,  on  which  the  receiver 
indorsed,  that  the  northwest  fractional  quarter  of  section  two 
was  a  part  of  the  location  made  by  Governor  Pope  in  select- 
ing one  thousand  acres  adjoining  the  town  of  Little  Rock, 
gitinted-  by  Congress  to  raise  a  fund  for  building  a  court- 
house and  jail  for  the  territory ;  and  that  that  indorsement 
was  made  by  direction  of  the  Commissioner  of  the  General 
Land  Office. 

That  the  register  of  the  land  office  would  not  permit  the 
said  fractional  quarter-sections  to  be  entered. 

That  the  patentees  in  both  of  said  patents,  at  the  time  of 
their  application  to  enter  the  lands,  had  both  constructive 
and  actual  notice  of  the  right  of  Cloyes.  And  that  the  pres- 
ent owners  of  any  part  of  these  lands  had  also  notice  of  the 
rights  of  the  complainants. 

The  answer  of  the  Real  Estate  Bank  and  trustees  admits 
the  proof  of  the  preemption  claim  of  Cloyes,  but  they  say, 
"  From  beginning  to  end  it  is  a  tissue  of  fraud,  falsehood,  and 
perjury,  not  only  on  the  i)art  of  Cloyes,  but  also  on  the  part 
of  those  persons  by  whose  oaths  the  alleged  preemption  was 
established.  And  thev  allege,  that  the  lota  four,  five,  and 
six,  in  block  eight,  in  fractional  quart-er-section  two,  claimed 
b}'^  the  bank,  were  purchased  of  Ambrose  H.  Sevier  in  the 
most  perfect  good  faith,  and  without  any  notice  or  knowledge 
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whatever,  either  constructive  or  otherwise,  of  any  adverse 
claim  thereto."  That  they  have  made  improvements  on  the 
same,  which  have  cost  twenty-five  thousand  dollars,  without 
41001 1  having  it  intimated  *to  them  that  there  was  any  ad- 
^  verse  claim,  until  all  of  said  improvements  had  been 
completed. 

James  S.  Conway,  in  his  answer,  denies  the  validity  of  the 
preemption  right  set  up  in  the  bill,  and  alleges  that  it  was 
falsely  and  fraudently  proved.  And  he  says,  that  when  he 
purchased,  "he  did  not  know  that  there  was  any  bond  fide 
adverse  claim  or  right  to  said  lots,  or  any  of  them ;  and  he 
avers,  that  he  is  an  innocent  2)urchaser,  for  a  valuable  con- 
sideration, and  without  actual  or  implied  notice,  except  as 
hereinafter  stated."  And  he  admits  that  he  occasionally 
heard  the  claim  of  Cloyes  spoken  of,  but  always  with  the 
qualification  that  it  was  fraudulent  and  void,  and  had  been 
rejected  by  the  government. 

Samuel  A.  Hempstead,  in  his  answer,  denies  that,  at  the 
time  of  the  purchase  of  said  lots,  or  the  recording  of  said  deed, 
he  had  notice,  either  in  fact  or  law,  of  the  complainants'  claim. 

The  other  defendants  filed  special  demurrers  to  the  bill. 
The  Circuit  Court,  as  it  appears,  sustained  the  demurrers,  and 
in  effect  dismissed  the  bill.  The  cause  was  taken  to  the  Su- 
preme Court  of  Arkansas  by  a  writ  of  error,  which  affirmed 
the  decree  of  the  Circuit  Court. 

The  demurrers  admit  the  truth  of  the  allegations  of  the 
bill,  and,  consequently,  rest  on  the  invalidity  of  the  right 
asserted  by  the  complainants.  The  answers  also  deny  that 
Cloyes  was  entitled  to  a  preemptive  right,  and  a  part,  if  not 
all  of  them,  allege  that  they  were  innocent  purchasers,  for  a 
valuable  consideration,  without  notice  of  the  complainants' 
claim. 

The  first  section  of  the  act  of  29th  May,  1830,  gave  to 
every  occupant  of  the  public  lands  prior  to  the  date  of  the 
act,  and  who  cultivated  any  part  thereof  in  the  year  1829,  a 
right  to  enter,  at  the  minimum  price,  by  legal  subdivisions, 
any  number  of  acres  not  exceeding  one  hundred  and  sixty  or 
a  quarter-section,  to  include  his  improvement ;  provided  the 
land  shall  not  have  been  reserved  for  the  use  of  the  United 
States,  or  either  of  the  several  States. 

In  the  third  section  of  the  act  it  is  provided,  that,  before 
any  entries  being  made  under  this  act,  proof  of  settlement  or 
improvement  shall  be  made  to  the  satisfaction  of  the  register 
and  receiver  of  the  land  district  in  which  the  lands  may  lie, 
agreejibly  to  the  rules  prescribed  by  the  Commissioner  of  the 
General  Land  Office  for  that  purpose. 
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On  the  10th  of  June,  1830,  the  coramissioner  issued  his 
instructions  to  the  receivers  and  registers  under  the  above 
act,  in  which  he  said,  that  the  fact  of  cultivation  and  posses- 
sion required  "  must  be  established  by  the  affidavit  of  the 
occupant,  supported  by  such  corroborative  testimony  as  may 
be  entirely  *satisfactory  to  both ;  the  evidence  must  r*QQo 
be  taken  by  a  justice  of  the  peace  in  the  presence  of  ^ 
the  register  and  receiver."  And  the  commissioner  directed, 
that,  where  the  improvement  was  wholly  on  a  quarter-section, 
the  occupant  was  limited  to  such  quarter ;  but  where  the  im- 
provement is  situated  in  diflerent  quarter-sections  adjacent, 
he  may  enter  a  half  quarter  in  each  to  embrace  his  entire  im- 
provement. 

Another  circular,  dated  7th  February,  1831,  was  issued, 
instructing  the  land  c^fficers,  where  persons  claiming  preemp- 
tion rights  had  been  prevented  under  the  above  circular  from 
making  an  entry,  '*  by  reason  of  the  township  plats  not  having 
been  furnished  by  the  surveyor-general  to  the  register  of  the 
land  office,  the  parties  entitled  to  the  benefit  of  said  act  may 
be  permitted  to  file  the  proof  thereof,  under  the  instructions 
heretofore  given,  identifying  the  tract  of  land  as  well  as  circum- 
stances will  admit,  any  time  prior  to  the  30th  of  May  next." 
And  they  were  requested  to  ''keep  a  proper  abstract  or  list 
of  such  cases  wherein  the  proof  shall  be  of  a  character  suffi- 
cient to  establish  to  their  entire  satisfaction  the  right  of  the 
parties,  respectively,  to  a  preemption,"  &c.  "  No  payments, 
however,  were  to  be  received  on  account  of  preemption  rights 
duly  established,  in  cases  where  the  townships  were  known 
to  be  surveyed,  but  the  plats  whereof  were  not  in  their  office, 
until  they  shall  receive  further  instructions." 

Under  this  instruction,  on  the  28th  of  May,  1831,  the 
register  and  receiver  held  that  Nathan  Cloyes  was  entitled 
to  the  northwest  fractional  quarter,  as  stated  in  the  bill,  but 
rejected  the  privilege  of  entering  the  adjoining  fractions. 

Several  objections  are  made  to  this  procedure.  It  is  con- 
tended that  the  land  officers  had  no  authority  to  act  on  the 
subject,  until  the  surveys  of  the  township  were  returned  by 
tlie  surveyor-general  to  the  register's  office ;  and,  also,  that  in 
receiving  the  proof  of  the  preemption  right  of  Cloyes,  the  land 
officers  did  not  follow  the  directions  of  the  commissioner. 

The  first  instruction  of  the  commissioner,  dated  10th  June, 
1830,  required  the  proof  to  be  taken  in  presence  of  the 
register  and  receiver,  and  it  appears  that  the  proof  was  taken 
in  the  presence  of  the  register  only. 

The  law  did  not  require  the  presence  of  the  land  officers 
when  the  proof  was  taken,  but,  in  tlie  exercise  of  his  discre- 
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tion,  the  commissioner  required  the  proof  to  be  bo  taken. 
Having  the  power  to  impose  this  regulation,  title  commis- 
sioner had  the  power  to  dispense  with  it,  for  reasons  which 
might  be  satisfactory  to  him.  And  it  does  appear  that  the 
presence  of  the  register  only,  in  Cloyes's  case,  was  held  suffi- 
cient. The  right  was  sanctioned  by  both  the  land  officers, 
^qqq-i  and  by  the  *commissioner  also,  so  far  as  to  receive  the 
J  money  on  the  land  claimed,  without  objection  as  to  the 
mode  of  taking  the  proof.  And,  as  regards  the  authority  for 
this  procedure  by  the  land  officers,  it  appears  to  be  covered 
by  the  above  circular  of  the  commissioner,  dated  7th  Feb- 
ruary, 1831.  In  the  absence  of  the  surveys,  the  parties 
entitled  to  the  benefits  of  the  act  of  1830  were  "permitted 
to  file  the  proof  thereof,"  &c.,  identifying  the  tract  of  land, 
as  well  as  circumstances  will  admit,  any  time  prior  to  the 
30th  of  May,  1831. 

The  register  and  receiver  were  constituted,  by  the  act,  a 
tribunal  to  determine  the  rights  of  those  who  claimed  pre- 
emptions under  it.  From  their  decision  no  appeal  was  given. 
If,  therefore,  they  acted  within  their  powers,  as  sanctioned 
by  the  commissioner,  and  within  the  law,  and  the  decision 
cannot  be  impeached  on  the  ground  of  fraud  or  unfairness, 
it  must  be  considered  final.^  The  proof  of  the  preemption 
right  of  Cloyes  being  "entirely  satisfactory"  to  the  land 
officers  under  the  act  of  1830,  there  was  no  necessity  of 
opening  the  case,  and  receiving  additional  proof,  under  anv 
of  the  subsequent  laws.  The  act  of  1830  having  expired, 
all  rights  under  it  were  saved  by  the  subsequent  acts.  Un- 
der those  acts,  Cloyes  was  only  required  to  do  what  was 
necessary  to  perfect  his  right.  But  those  steps  within  the 
law,  which  had  been  taken,  were  not  required  to  be  taken 
again. 

It  is  a  well-established  principle,  that  where  an  individual 
in  the  prosecution  of  a  right  does  every  thing  which  the  law 
requires  him  to  do,  and  he  fails  to  attain  his  right  by  the 
misconduct  or  neglect  of  a  public  officer,  the  law  will  protect 
him.^  In  this  case  the  preemptive  right  of  Cloyes  having 
been  proved,  and  an  offer  to  pay  the  money  for  the  land 
claimed  by  him,  under  the  act  of  1830,  nothing  more  could 
be  done  by  him,  and  nothing  more  could  be  required  of  him 
under  that  act.  And  subsequently,  when  he  paid  the  money 
to  the  receiver,  under  subsequent  acts,  the  surveys  being 

'  DiBTiNOUiSHBD.   Barnard  v.  Ask-  WaU.,  88,  W;    Tabordc  v.  B.  4r  ^' 

ie^,    18    How.,  46.      Cited.  Rector's  R.  R.  Co.,  13  Fed.  Rep.,  106 ;  8.  c,  2 

Case,  0  Fed.  Rep.,  18.  MeCrary,  412  ;    Rector  y.    Gibbon,  2 

«  See  The  Yosemite  Valley  Case,  16  MeCrary,  286. 
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returned,  he  could  do  nothing  more  than  offer  to  enter  the 
fractions,  which  the  register  would  not  permit  him  to  do. 
This  claim  of  preemption  stands  before  us  in  a  light  not  less 
favorable  than  it  would  have  stood  if  Cloyes  or  his  represen- 
tatives had  been  permitted  by  the  land  officers  to  do  what, 
in  this  respect,  was  offered  to  be  done. 

The  claim  of  a  preemption  is  not  that  shadowy  right 
which  by  some  it  is  considered  to  be.  Until  sanctioned  by 
law,  it  has  no  existence  as  a  substantive  right.  But  when 
covered  by  the  law,  it  becomes  a  legal  right,  subject  to  be 
defeated  only  by  a  failure  to  perform  the  conditions  annexed 
to  it.  It  is  founded  in  an  enlightened  public  policy,  ren- 
dered necessary  by  the  enterprise  of  our  citizens.  The  ad- 
venturous pioneer,  who  is  *found  in  advance  of  our  r»qoj. 
settlements,  encounters  many  hardships,  and  not  un-  L 
frequently  dangers  from  savage  incursions.  He  is  generally 
poor,  and  it  is  fit  that  his  enterprise  should  be  rewarded  by 
the  privilege  of  purchasing  the  favorite  spot  selected  by  him, 
not  to  exceed  one  hundred  and  sixty  acres.  That  this  is  the 
national  feeling  is  shown  by  the  course  of  legislation  for 
many  years. 

It  is  insisted,  that  the  preemption  right  of  Cloyes  extended 
to  the  fractional  quarter-sections  named  in  the  bill,  the  whole 
of  them  being  less  than  one  hundred  and  sixty  acres.  We 
think  it  is  limited  to  the  fractional  quarter  on  which  his  im- 
provement was  made.  This  construction  was  given  to  the 
act  by  the  commissioner  in  his  circular  of  the  10th  of  June, 
1830.  He  says,  "The  occupant  must  be  confined  to  tlie 
entry  of  that  particular  quarter-section  which  embraces  the 
improvement."  The  act  rives  to  the  occupant  whose  claim 
to  a  preemption  is  established  the  right  to  enter,  at  the  mini- 
mum price,  by  legal  subdivisions,  any  number  of  acres  not 
exceeding  one  hundred  and  sixty.  But  less  than  a  legal 
subdivision  of  a  section  or  fraction  cannot  be  taken  by  the 
occupant.  It  is  contended,  however,  that  several  fractional 
quarter-sections  adjacent  to  the  one  on  which  the  improve- 
ment was  made  may  be  taken  under  the  preemptive  right, 
which  shall  not  exceed  in  the  whole  one  hundred  and  sixty 
acres.  And  the  second  section  of  the  act  of  14th  July,  1882, 
which  provides,  "  that  the  occupants  upon  fractions  shall  be 
permitted,  in  like  manner,  to  enter  the  same  so  as  not  to  ex- 
ceed in  quantity  one  quarter-section,"  it  is  urged,  authorizes 
this  view.  But  in  the  case  of  Brown^s  Lessee  v.  Clements  et 
aZ.,  3  How.,  666,  this  court  say,  the  act  of  29th  May,  1830, 
"gave  to  eveiy  settler  on  the  public  lands  the  right  of  pre- 
emption of  one  hundred  and  sixty  acres;  yet,  if  a  settler 
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happened  to  be  seated  on  a  fractional  section  containing  less 
than  that  quantity,  there  is  no  provision  in  the  act  by  which 
he  could  make  up  the  deficiency  out  of  tlie  adjacent  lands, 
or  any  other  lands." 

Did  the  location  of  Governor  Pope,  under  the  act  of  Con- 
gress, affect  the  claim  of  Cloyes?  On  the  15th  of  June, 
1832,  one  thousand  acres  of  land  were  granted,  adjoining  the 
town  of  Little  Rock,  to  the  Territory  of  Arkansas,  to  be  lo- 
cated by  the  Governor.  This  selection  was  not  made  until 
the  30th  of  January,  1833.  Before  the  grant  was  made  by 
Congress  of  this  tract,  the  right  of  Cloyes  to  a  preemption 
had  not  only  accrued,  under  the  provisions  of  the  act  of 
1830,  but  he  had  proved  his  right,  under  the  law,  to  the  sat- 
isfaction of  the  register  and  receiver  of  tlie  land  office.  He 
had,  in  fact,  done  every  thing  he  could  do  to  perfect  this 
^,^Qqt^  right.  No  fault  or  negligence  can  *be  charged  to 
J  him.  In  the  case  above  cited  from  3  Howard,  the 
court  say, — "  The  act  of  the  29th  of  May,  1830,  appropriated 
the  quarter-section  of  hind  in  controversy,  on  which  Etheridge 
was  then  settled,  to  his  claim,  under  the  act,  for  one  year, 
subject,  however,  to  be  defeated  by  his  failure  to  comply  with 
its  provisions.  During  that  time,  this  quarter-section  was 
not  liable  to  any  other  claim,"  &c.  And  the  supplement 
to  this  act,  approved  14th  July,  1832,  extended  its  benefits. 
The  instruction  of  the  commissioner,  dated  September  14th, 
1830,  was  in  accordance  with  tliis  view.  He  says,  "It  is, 
therefore,  to  be  expressly  understood,  that  every  purchase  of 
a  tract  of  land  at  ordinary  private  sale,  to  which  a  preem[> 
tion  claim  shall  be  proved  and  filed  according  to  law,  at  any 
time  prior  to  the  30th  of  May,  1831,  is  to  be  either  null  and 
void,  (the  purchase-money  thereof  being  refundable  under 
instructions  hereafter  to  be  given,)  or  subject  to  any  legisla- 
tive provisions." 

By  the  grant  to  Arkansas,  Congress  could  not  have  intended 
to  impair  vested  rights.  The  grants  of  the  thousand  acres 
and  of  the  other  tracts  must  be  so  construed  as  not  to  inter- 
fere with  the  preemption  of  Cloyes. 

The  Supreme  Court  of  the  State,  in  sustaining  the  demur- 
rers and  dismissing  the  bill,  decided  against  the  preemption 
right  claimed  by  the  representatives  of  Cloyes ;  and  as  we  con- 
sider that  a  valid  right,  as  to  the  fractional  quarter  on  which 
his  improvement  was  made,  the  judgment  of  the  State  court 
is  reversed ;  and  the  cause  is  transmitted  to  that  court  for 
further  proceedings  before  it,  or  as  it  shall  direct,  on  the  de- 
fence set  up  in  the  answers  of  the  defendants,  that  they  are 
bond  fide  purchasers  of  the  whole  or  parts  of  the  fractional 
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section  in  controversy,  without  notice,  and  that  that  court 
give  leave  to  amend  the  pleadings  on  both  sides,  if  requested, 
that  the  merits  of  the  case  may  be  fully  presented  and  proved, 
as  equity  shall  require. 

Mr.  Justice  CATRON,  Mr.  Justice  NELSON,  and  Mr. 
Justice  GRIER  dissented. 

Mr.  Justice  CATRON.  P^^g . 

The  complainants  allege  that  they  have  the  superior  L  "  ^ 
equity  to  the  fractional  quarter-section  No.  2,  and  to  the  other 
lands  claimed  by  the  bill,  by  virtue  of  an  entry  under  a  pref- 
erence right ;  and  that  the  respondents  purchased  and  took 
their  legal  title  with  full  knowledge  of  such  existing  equity 
in  the  complainants. 

1.  The  defendants  claiming  section  No.  2  (or  part  of  it) 
deny  that  any  such  equity  exists  under  the  legislation  of  Con- 

fress.  2.  That  they  purchased  and  took  title  without  any 
nowledge  of  the  claim  set  up ;  and  being  innocent  pur- 
chasers, no  equity  exists  as  to  them  for  this  reason  also,  re- 
gardless of  anything  alleged  against  them.  8.  That  they 
expended  large  sums  on  the  lands  purchased,  and  made 
highly  valuable  improvements  thereon,  without  any  objection 
being  made  by  complainants,  or  notice  of  their  claim  being 
given  to  respondents,  and  therefore  a  court  of  equity  cannot 
interfere  with  their  existing  rights. 

The  bill  was  dismissed,  without  any  particular  ground  hav- 
ing been  stated  in  the  decree  why  it  was  made  for  respon- 
dents ;  and  in  this  condition  of  the  record  the  cause  is  brought 
here  by  writ  of  error  under  the  twenty-fifth  section  of  the 
Judiciary  Act. 

The  case  made  on  the  face  of  the  bill  was  rejected,  and  the 
inquiry  on  such  general  decree  must  be,  whether  the  claim 
set  up  sought  protection  under  an  act  of  Congress,  or  an  au- 
thority exercised  under  one,  so  as  to  draw  either  in  question, 
no  matter  whether  the  claim  was  well  founded  or  not ;  and 
the  fact  being  found  that  such  case  was  made,  then  jurisdic- 
tion must  be  assumed  to  examine  the  decree ;  and,  this  being 
clearly  true  in  the  present  instance,  jurisdiction  must  be 
taken,  and  the  equity  claimed  on  part  of  complainants  reex- 
amined. 

If,  however,  the  decree  had  proceeded  on  the  second  or 
third  grounds  of  defence,  regardless  of  the  first,  and  had  so 
declared,  then  this  court  would  not. have  jurisdiction  to  inter- 
fere, as  no  *act  of  Congress,  or  an  authority  exercised  r  «/»cc 
under  it,  would  have  been  drawn  in  question.  ^ 
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In  regard  to  the  lauds  claimed,  excei)t  the  fractional  quar- 
ter-section No.  2,  we  are  agreed  that  the  bill  should  be  dis- 
missed. So  far,  the  controversy  is  ended ;  and  as  to  section 
No.  2,  I  think  the  bill  should  be  dismissed  also. 

The  proof  of  occupancy  and  cultivation  was  made  in  April, 
1831,  under  the  act  of  1830,  pursuant  to  an  instruction  &om 
the  Commissioner  of  the  General  Land-OfiQce  having  refer- 
ence to  that  act.  The  act  itself,  the  instruction  given  under 
its  authority,  and  the  proofs  taken  according  to  the  instruc- 
tion, expired  and  came  to  an  end  on  the  29tii  of  May,  1881. 
After  that  time,  the  matter  stood  as  if  neither  had  ever 
existed ;  nor  had  Cloyes  more  claim  to  enter,  from  May  29, 
1831,  to  July  14,  1832,  than  any  other  villager  in  Little 
Rock. 

July  14,  1832,  another  preemption  law  was  passed,  pro- 
viding, among  other  things,  that  when  an  entry  could  not  be 
made  under  the  act  of  1830,  because  the  public  surveys  were 
not  returned  to  the  office  of  the  register  and  receiver  before 
the  expiration  of  that  act  (29th  May,  1831),  then  an  occu- 
pant who  cultivated  the  land  in  1829,  and  was  in  actual 
possession  when  the  act  of  1830  was  passed,  should  be 
allowed  to  enter  under  the  act  of  1832  the  quarter-section  he 
occupied ;  and  also  adjoining  lands  to  which  the  improve- 
ment extended,  in  legal  subdivisions,  so  as  to  increase  his 
entry  to  a  quantity  not  exceeding  160  acres.  Under  the  act 
of  1832,  the  entry  in  controversy  was  offered,  and  afterwards 
allowed,  for  the  purpose  of  letting  in  complainants,  so  that  a 
court  of  justice  might  investigate  their  claim,  although  it  had 
been  pronounced  illegal  at  the  department  of  public  lands, 
the  officers  there  acting  under  the  advice  of  the  Secretary  of 
the  Treasury. 

The  act  of  1830,  and  the  circular  under  it,  having  expired, 
the  commissioner  issued  a  new  circular  (28th  July,  1832,  2 
Land  Laws  and  Opinions,  509),  prescribing  to  registers  and 
receivers  the  terms  on  which  entries  should  be  allowed  under 
the  act  of  1832,  by  which  circular  proof  was  required  of  cul- 
tivation in  1829,  and  residence  on  the  29th  of  May,  1830 ; 
and  that  this  proof  should  be  made  after  the  legal  surveys 
were  returned  to  the  office  of  the  register  and  receiver ;  and 
the  right  to  make  the  proof,  and  to  enter,  should  continue 
for  one  year  after  the  surveys  were  returned,  unless  the 
lands  were  sooner  offered  at  public  sale ;  and  that  then  the 
entry  should  be  made  before  the  public  sale  took  place. 

The  necessity  of  this  new  proceeding  is  manifest.     By  the 
act  of  April  5, 1832,  all  actual  settlers  at  thu^  date  (5th  April, 
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*1832)  were  authorized  to  enter,  within  six  months  r^pf»f* 
thereafter,  one  half  quarter-section,  including  their  re-  ^ 
spective  improvements.  Such  rights  stood  in  advance  of 
claimants  under  the  act  of  July  14,  1832.  In  the  mutations 
of  a  new  country,  the  fact  was  well  known  that  improve- 
ments passed  from  hand  to  hand  with  great  frequency  by 
sale  of  the  possessions ;  and  one  in  possession  (April  5, 1882) 
could  well  enter  an  improvement  cultivated  in  1829,  and 
held  on  the  29th  of  May,  1830,  he  having  purchased  such 
possession.  If  Cloyes,  therefore,  had  sold  out  to  another 
before  the  act  of  April  5th  was  passed,  then  that  other  occu- 
pant, and  not  Cloyes,  would  have  had  the  right  to  enter 
section  No.  2 ;  and  therefore  it  was  highly  necessary  to  know 
who  had  the  best  right  to  a  preemption  at  the  time  each 
entry  was  offered.  A  still  greater  necessity  existed  for  new 
proof.  Until  the  surveys  were  returned,  it  was  usually 
improbable  for  the  register  and  receiver  to  know  what  sub- 
division had  been  occupied,  or  to  what  land,  or  how  much, 
the  preemption  right  extended:  and  as  all  those  who  had 
a  right  of  entry  on  lands  not  surveyed  and  legally  recog- 
nized as  surveyed  were  provided  for  by  the  act  of  14th  July, 
1832,  and  the  act  required  them  to  make  proof,  and  to  enter, 
within  one  year  after  the  surveys  were  returned,  by  legal 
subdivisions  according  to  the  surveys,  it  is  hardly  possible 
to  conceive  what  other  course  could  have  been  adopted  at 
the  land-office  than  that  which  was  pursued,  as  the  surveys 
were  the  sole  guide  at  the  local  offices  where  entries  were 
made.  But  it  is  useless  to  speculate  why  the  new  circular 
was  issued ;  the  commissioner  had  positive  power  to  do  so, 
and  the  act,  when  done,  bound  every  enterer.  Nor  could  a 
legal  entry  be  made  under  the  act  of  14th  Jul3%  1832,  with- 
out the  new  proof,  and  an  adjudication  by  the  register  and 
receiver,  founded  on  such  proof,  that  the  right  of  entry 
existed ;  and  as  no  such  proof  was  offered  by  the  complain- 
ants, they  had  no  right  to  enter  even  the  30^  acres,  and 
certainly  not  the  IOStV^^  acres.  That  an  entry  could  not  be 
lawfully  made,  without  new  proof  to  warrant  it,  for  the  lesser 
quantity,  is  our  unanimous  opinion ;  and  in  this  we  concur 
with  those  conducting  the  General  Land-Office. 

For  another  reason,  I  think  their  claim  should  be  rejected. 
Little  Rock  was  the  seat  of  the  Territorial  government,  at 
which  certain  public  buildings  were  necessary ;  and  on  the 
15th  of  June,  1832,  an  act  was  passed,  that  there  be  then 
granted  to  the  Territ(^ry  of  Arkansas  a  quantity  of  land  not 
exceeding  one  thousand  acres,  "contiguous  to  and  adjoining" 
the  town,  of  Little  Rock,  for  the  erection  of  a  court-house  and 
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jail  in  said  town,  which  lands  shall  be  selected  by  the 
*fi«71  *Grovernor  of  the  Territory,  and  be  disposed  of  as  the 
-I  Legislature  shall  direct,  and  the  proceeds  be  applied 
towards  building  said  court-house  and  jail. 

On  the  30th  of  January,  1833,  the  Governor  selected  the 
land,  and  filed  his  entry  in  the  land-office  at  Little  Rock, 
which  entry  was  received  and  forwarded  to  the  General  Land- 
Office  at  Washington,  and  there  ratified.  The  entry  included 
the  fractional  quarter-section  No.  2  now  claimed  by  the  heirs 
of  Nathan  Cloves. 

By  the  act  of  March  2, 1833,  the  Governor  of  the  Territory 
was  required  to  furnish  to  the  Secretary  of  the  Treasury  a 
description  of  the  boundaries  of  the  thousand  acres,  and  the 
Secretary  was  required  to  cause  to  be  issued  a  patent  therefor 
to  the  Governor,  in  trust,  &c.  And  the  Governor  was  di- 
rected to  lay  off  in  town  lots,  as  part  of  the  town  of  Little 
Rock,  so  much  of  the  grant  as  he  might  deem  advisable ;  and 
said  Governor  was  authorized  to  sell  said  lots,  and  to  dispose 
of  the  residue  of  said  thousand-acre  grant,  and  which  sale 
was  to  be  at  auction,  as  regarded  the  town  lots  and  the  resi- 
due of  the  land.  And  he  was  also  authorized  to  select  and 
lay  off  three  suitable  squares,  within  this  addition  to  the 
town,  on  which  might  be  erected  a  State-house,  a  court- 
house, and  a  jail, — one  square  for  each  building, — ^for  the 
use  thereof,  for  ever,  and  for  no  other  use. 

The  sales  were  to  be  for  cash,  and  the  Governor  was  di- 
rected to  make  deeds  to  purchasers  when  the  purchase- 
money  was  paid.  A  patent  issued  to  Governor  John  Pope 
for  the  land.  In  October,  1833,  he  proceeded  to  sell  at 
auction,  in  lots  and  blocks,  the  fraction  No.  2,  in  part,  to 
Ambrose  H.  Sevier,  under  whom  most  of  the  defendants  on 
No.  2  claim.  Those  who  have  answered  deny  that  they  had 
any  knowledge  of  the  claim  of  Cloyes  when  they  purchased 
and  took  title ;  and  that  complainants  stood  by,  permitted 
the  purchase,  and  saw  great  city  improvements  made,  and 
large  sums  of  money  expended,  without  objection,  or  any 
intimation  being  given  that  the}'  intended  to  bring  forward 
any  such  claim  as  the  one  now  set  up.  But,  as  remarked  in 
the  outset,  this  court  has  no  jurisdiction  of  these  matters,  and 
must  therefore  leave  them  to  the  State  courts  for  adjudication 
and  final  settlement. 

How,  then,  did  the  claim  of  the  complainants  stand  when 
the  city  lots  were  sold  in  1833?  Cloyes  never  offered  to 
enter  fraction  No.  2  alone ;  he  offered  to  enter,  says  the  bill 
(28th  May,  1831),  with  the  register  at  Batesville,  sectional 
quarter  No.  2  for  30^^  acres ;  northeast  fractional  quarter 
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for  42^  acres;  and  northwest  and  northeast  fractional 
quarters  of  section  No.  1,  containing  35^V  acres ;  making 
*in  all  108-iVir  acres.  The  proof  made  was,  that  he  r«^^o 
resided  on  No.  2  for  30^^  acres.  This  entry  was  *- 
refused,  on  a  ground  not  open  to  controversy.  By  the  act  of 
1830,  only  that  quarter-section  on  which  the  improvement 
was  could  be  entered,  no  matter  what  quantity  it  contained. 
In  this  we  are  unanimous  now ;  and  also,  that  the  entry 
allowed  is  void  for  all  but  the  fiaction  No.  2.  Here  was  an 
offer  to  enter  in  1831  that  could  not  be  lawfully  done  at  that 
time ;  then  a  refusal  to  receive  the  entry  was  proper.  The 
claim  to  enter  lOSyVy  acres  was  adhered  to,  throughout,  by 
Cloyes  and  his  heirs.  The  offer  to  enter  the  whole  quantity 
of  108^  acres  was  again  made  in  1834;  and  we  agree  in 
opinion  that  the  entry  could  not  be  lawfully  received  at  the 
latter  period  for  this  larger  quantity ;  less  than  the  whole 
was  never  claimed. 

As  already  stated,  the  entry  that  was  admitted  in  1834  was 
made  to  enable  the  party  to  litigate  his  rights,  if  any  existed, 
as  against  the  city  title ;  not  because  the  claim  to  enter  was 
lawful,  in  the  estimation  of  the  Secretary  of  the  Treasury 
and  the  Commissioner  of  the  General  Land-Office,  for  they 
had  decided  against  its  validity.  The  offer  to  enter  being 
illegal,  and  the  entry  as  received  being  illegal,  it  is  not  per- 
ceived on  what  ground  a  court  of  equity  can  ui)hold  the  claim 
even  in  part,  and  thereby  overthrow  a  patent  of  the  United 
States,  and  oust  purchasers  who  relied  on  such  patent. 

In  the  next  place,  when  the  act  of  June  15,  1882,  was 
passed,  authorizing  the  Governor  of  Arkansas  Territory  to 
locate  the  thousand  acres,  the  act  of  1830  had  expired ;  no 
right  of  entry  existed  in  Cloyes.  The  land  appropriated  to 
public  use  was  to  be  taken  '^  contiguous  to  and  adjoining  the 
town  of  Little  Rock " ;  all  the  land  adjoining  was  reserved 
by  the  act,  subject  to  a  selection  by  the  Governor,  as  a  public 
agent ;  the  grant  was  a  present  grant  of  the  thousand  acres, 
without  limitation.  Cloyes  had  no  claim  to  interpose  at  that 
time ;  and  on  the  selection  being  made,  it  gave  precision  to 
the  land  granted,  and  the  title  attached  from  the  date  of  the 
act.  In  the  language  of  this  court,  in  Rutherford  v.  O-reene^s 
Heirs  (2  Wheat.,  206),  the  grant  which  issued  to  Governor 
Pope  in  pursuance  of  the  act  of  June  15, 1832,  '^relates  to  the 
inception  of  his  title."  That  also  was  a  present  grant  of 
6,000  acres  to  General  Greene,  made  by  an  act  of  the  Legis- 
lature of  North  Carolina,  but  unlocated  by  the  act  of  Assem- 
bly. It  was  granted  in  the  military  district  generally,  and 
ordered  to  be  surveyed   by  certain   commissioners.      Soon 
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afterwards  it  was  located  by  survey,  and  the  question  pre- 
sented to  this  court  was,  as  to  what  time  the  title  had  relation 
♦6691  ^^^  ^^®  ^^"^  selected ;  when  it  was  held,  that  the  *grant 
J  was  made  by  the  act  directly,  and  gave  date  to  the 
title,  and  of  necessity  overreached  all  intervening  claims  for 
the  land  selected. 

This  case  is  far  stronger  than  that.  Here  the  act  of  1880 
was  made  part  of  the  act  of  July  14,  1832 ;  they  stood  as  one 
act,  and  took  date  on  the  14th  of  July.  The  act  provides, 
"  That  no  entry  or  sale  should  be  made,  under  the  provisions 
of  this  act,  of  lands  which  shall  have  been  reserved  for  the  use 
of  the  United  States,  or  either  of  the  States.  The  land,  to 
the  quantity  of  one  thousand  acres,  adjoining  the  then  town 
of  Little  Rock,  had  been  expressly  reserved  by  the  act  of  the 
15th  of  June,  and  stood  so  reserved  when  the  act  of  July  14th 
was  passed,  subject  to  selection  in  legal  subdivisions.  The 
act  of  June  15th  had  no  exception ;  the  object  was  of  too 
much  importance  to  allow  of  any.  If  this  villager  could 
claim  a  preemption,  so  might  any  other,  and  the  act  of  June 
would  have  been  without  value,  as  the  whole  grant  might 
have  been  defeated  by  occupant  claims,  and  the  seat  of  gov- 
ernment transferred  to  private  owners.  This  is  manifest. 
Cloyes  was  a  tinner,  carrying  on  his  trade  in  the  edge  of  the 
town,  and  next  his  dwelling ;  adjoining  to  his  house  and  shop 
he  cultivated  a  garden,  and  on  this  occupancy  and  cultivation 
his  claim  was  founded.  Others,  no  doubt,  were  similarly  sit- 
uated. The  seat  of  government  was  located  on  the  public 
lands,  then  unsurveyed ;  and  if  the  act  of  July  14, 1882,  con- 
ferred an  equity  on  Cloyes  to  take  160  acres,  so  it  did  on 
others  in  his  situation  all  around  the  then  town,  and  adjoin- 
ing thereto.  If  the  occupant  could  take  the  land  adjoining, 
how  was  it  possible  for  the  Governor  to  add  lots  and  squares 
to  the  seat  of  government  ?  The  intention  of  Congress  mani- 
festly contemplated  that  the  right  of  selection  should  extend 
to  all  lands  adjoining  the  then  town ;  and  that  these  were 
reserved  for  public  use  is,  in  my  judgment,  hardly  open  to 
controversy,  on  the  face  of  the  act  of  July  14th.  But  when 
we  take  into  consideration  the  fact,  that  General  Greene's 
title  had  been  upheld  on  the  principle  that  it  took  date  with 
the  act  making  the  grant,  and  that  the  grant  made  in  trust  to 
Governor  Pope  depended  on  the  same  principle,  and  equally 
overreached  all  intervening  claims,  no  doubt,  it  would  seem, 
could  well  be  entertained,  either  at  the  General  Land  Office 
or  by  purchasers,  that  this  occupant  had  no  just  claim,  and 
could  not  interfere  and  overthrow  titles  derived  under  the 
act  of  June  15,  1832. 
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And  this  is  deemed  equally  true  for  another  and  similar 
reason.  If  this  preference  of  entry  for  public  use  could  be 
overthrown  by  a  subsequent  preemption  law,  so  may  every 
other  made  to  *secure  locations  for  county  seats  and  r«^7A 
public  works.  The  reservation  was  quite  as  definite  ^ 
as  where  salt  springs  and  lead  mines  were  reserved,  or  lands 
on  which  ship-timber  existed.  In  such  cases  the  President  de- 
termines that  the  lands  shall  be  reserved  from  sale,  and  this  is 
always  done  after  the  surveys  are  executed  and  returned ; 
and  certainly,  had  such  power  been  vested  in  him  to  reserve 
lands  adjoining  the  seat  of  government  of  Arkansas,  for  the 
use  thereof,  he  could  have  lawfully  made  the  selection ;  and 
the  authority  to  do  so  having  been  conferred  by  Congress  on 
the  Governor,  his  power  was  equal  to  that  of  the  President 
in  similar  cases,  where  lands  are  reserved  for  public  use  by 
general  laws. 

For  these  reasons,  I  think  the  decree  ought  to  be  affirmed ; 
and  I  have  the  more  confidence  in  these  views,  because  they 
correspond  with  the  accumulated  intelligence  and  experience 
of  those  engaged  in  administering  the  Department  of  Public 
Lands,  and  with  the  practice  pursued  at  the  General  Land- 
Office*  from  the  date  of  the  act  of  July  14,  1832,  to  this  time. 

ORDER.  [335 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Arkansas, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed,  with  costs,  and  tliat  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Supreme  Court, 
for  further  proceedings  to  be  had  therein  in  conformity  to  the 
opinion  of  this  court. 


♦Thomas  E.  Boswell's  Lessee,  Plaintiff,  v.  Lu-  r^oog 
cius  B.  Otis,  Administrator,  Margaret  Dickin-  L 
SON,  Widow,  and  Edward  F.,  Julia  S.,  Margaret  O., 
John  B.  B.,  Rodolphus,  Martha  Jane,  and  James  A. 
Dickinson,  Minor  Children,  of  Rodolphus  Dickin- 
son,   DECEASED,    BY    L.    O.    RAWSON,    THEIR    GUARDIAN 

and  Next  Friend,  bt  al. 

The  chancery  act  of  Oliio  of  1824  confers  on  tho  Court  of  Common  Pleas  gen- 
eral chancery  powers.    Tlie  twelfth  section  gives  jurisdiction  oyer  the  righta 
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of  absent  defendants,  on  the  publication  of  notice,  "in  all  cases  properly 
cognizable  in  courts  of  equity,  where  either  the  title  to,  or  boundaries  of, 
land  may  come  in  question,  or  where  a  suit  in  chancery  becomes  necessary 
in  order  to  obtain  the  rescission  of  a  contract  for  the  conveyance  of  land, 
or  to  compel  the  specific  execution  of  such  contract."  ^ 

A  bill  being  filed  to  compel  the  specific  execution  of  a  contract  relating  to 
land,  where  the  defendants  were  out  of  the  State,  the  court  passed  a  money 
decree,  and  ordered  the  sale  of  other  lands  than  those  mentioned  in  the  bill. 

This  decree  was  void,  and  no  title  passed  to  the  purchaser  at  the  sale  ordered 
by  the  decree. 

The  act  did  not  authorize  such  an  act  of  general  jurisdiction.  A  special  juris- 
'  diction  only  was  given  in  rem. 

Jurisdiction  is  acquired  in  one  of  two  modes, — first,  as  against  the  person  of  the 
defendant,  by  the  service  of  process,  or  secondly,  by  a  procedure  against  the 
property  of  the  defendant  within  the  jurisdiction  of  the  court.  In  the  latter 
case,  the  defendant  is  not  personally  bound  by  the  judgment,  beyond  the 
property  in  question.  ^ 

*  See  Ncttions  et  al,  v.  Johnson  et  al.,  pose.  Grigsby  v.  Barr,  14  Bush  (Ky.) 
24  How.,  208 ;  Oakley  v.  Aspinwall,  4    330. 

N.  Y.,  613.  Where  a  person  has  been  brought 

*  Quoted.  Pennoyer  v.  Neffy  6  Otto,  from  another  State  by  force,  or  has 
724.  S.  P.  Cooper  y.  Retinoids,  10  been  induced  to  come  into  this  State 
Wall.,  308;  Williams  v.  tVelton,  28  by  the  fraud  and  deceit  of  another, 
Ohio  St.,  461 ;  Lutz  v.  Kelly,  47  Iowa,  for  the  purpose  of  procuring  the  ser- 
307 ;  Sf^epard  v.  Wright,  60  How.  vice  of  a  sunmions  in  a  civil  action, 
(N.  Y.)  Pr.,  612;  Beicher  v.  Chambers,  and  personal  service  has  been  made 
63  Cal.,  636.  under  such  circumstances,  the  service 

Constructive  notice  may  be  suffi-  of  process  and  return  of  the  officer 

cient  in  certain  cases ;  but  it  can  only  will  be  quashed  on  proper  plea,  where 

be  admitted  in  cases  coming  fairly  the  facts  are  undisputed.     Blair  v. 

within  the  provisions  of  the  statute  Turtle,  1  McCrary,  372.    S.  P.     Wood 

authorizing  courts  to  make  orders  for  v.  Wood,  78  Ky.,  624.    But  where  a 

publication,  and  providing  that  the  party    legitimately    and    voluntarily 

publication,  when  made,  shall  author-  comes  within  the  territorial  jurisdio- 

ize  the  court  to  decide  and  decree,  tion  of  the  court,  not  having  been  in- 

[UolLingsworth  v.  Barbour,  4  Pet.,  476 ;  duced  to  do  so  by  fraud,  trick,  or  de- 

Regina  v.  Light/oot,  26  Eng.  L.  &  £q.,  vice,  the  fact  that  access  to  him  is  by 

117;  A^a^ions  v.. /oAnson, 24  How., 206;  such  means   obtained,  furnishes    no 

Galpin  v.  Page,  18  Wall.,  369.]    Earle  ground  for  setting  aside  the  service. 

et  al.  V.  Mc  Veigh,  1  Otto,  608.  Atlantic  ^c.  Teleg.  Co.  v.  Baltimore  ^c. 

To  gain  jurisdiction  by  service  by  R.  R.  Co.,  46  Superior  (N.  Y.),  377. 
publication,  the  statute  must  be  strictly  Where  service  of  a  summons  by 
pursued, — all  the  conditional  facts  re-  publication  upon  a  non-resident  de- 
quired  to  be  shown  by  affidavit  must  fendant  is  ordered,  a  personal  service 
be  alleged,  distinctly  and  positively,  out  of  the  State  is  equally  valid  to 
Fontaine  v.  Houston,  68  Ind.,  316.  S.  P.  give  jurisdiction  as  if  service  had 
Bradley  v.  Jamison,  46  Iowa,  68 ;  been  made  by  publication  and  deposit 
Wheeler  v.  Cobb,  76  N.  C,  21.  in  the  post-office.     Jenkins  v.  Fahey, 

The  provisions  of  the  Ky.  Code,  73  N.  Y.,  366,  360.  In  Vermont,  how- 
§  440 — that  "  no  lien  on  the  property  ever,  where  a  court  of  chancery  served 
of  a  defendant  constructively  sum-  process  upon  a  party  named  as  a  de- 
moned  shall  be  created  otherwise  than  fendant,  in  a  cross-bill,  by  an  order  of 
by  an  attachment.  ..or  by  judgment,"  the  court,  out  of  the  State.  Held, 
— construed  not  to  permit  the  prop-  that  said  court  did  not  acquire  juris- 
orty  of  a  non-resident  to  be  subjected  diction  of  said  party,  as  such  service 
merely  by  reference  in  the  petition  to  was  void.  Mercantile  Trust  Co.  v.  La- 
its  existence  within  the  jurisdiction  moille  Valley  R.  R.  Co.,  16  Blatchf., 
and  by  a  prayer  for  sale  for  that  pur-  324. 
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This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  Ohio,  upon  a  certificate  of  division  in  opinion  be- 
tween the  judges  thereof. 

It  was  an  ejectment  brought  by  Boswell,  a  citizen  of  Ken- 
tucky, against  Rodolphus  Dickinson  and  others,  tenants  in 
possession,  to  recover  tract  number  seven  in  the  United  States 
reserve,  of  two  miles  square,  at  Lower  Sandusky,  in  the  State 
of  Ohio.  Dickinson  having  died,  his  heirs  and  representa- 
tives were  now  parties. 

Before  relating  the  proceedings  in  the  ejectment  it  is  proper 
to  notice  some  other  occurrences  which  were  prior  in  time. 

In  May,  1825,  Thomas  L.  Hawkins  filed  a  bill  in  the  San- 
dusky Common  Pleas,  against  Thomas  E.  Boswell,  William 
T.  Barry,  and  William  Whitimore.  The  bill  stated  that  all 
these  parties  were  engaged,  as  partners,  in  building  a  saw-mill 
upon  lot  number  nine ;  that  they  went  on  with  the  work  until 
1823 ;  that  he,  Hawkins,  was  a  creditor  of  the  concern  ;  that 
the  other  parties  had  obtained  a  title  to  two  thirds  of  the  lot, 
and  refused  to  convey  any  part  of  it  to  the  complainant.  The 
bill  then  concludes  thus : — "  To  the  end,  therefore,  that  said 
Boswell,  Barry,  and  Whitimore  may,  under  their  corporeal 
oaths,  true  answers  make  to  all  matters  herein  charged,  and 
on  the  final  hearing  of  this  cause  your  honors  will  decree  that 
said  defendants  convey  one  fourth  of  the  said  land  to  which 
they  have  *obtained  a  legal  title,  and  also  to  account  r^ooy 
to  your  orator  for  the  money  and  time  he  has  expended  *- 
more  than  his  share  on  said  mill  and  the  improvements  of 
said  land,  and  that  notice  be  given  defendants,''  &c. 

It  being  made  known  that  the  defendants  were  non-resi- 
dents of  the  State,  but  resided  in  the  States  of  Kentucky  and 
Massachusetts,  notice  of  the  pendency  of  the  suit  was  pub- 
lished in  the  Western  Statesman,  a  newspaper  printed  at 
Columbus,  Ohio,  for  the  term  of  nine  weeks  successively. 

At  May  term,  1826,  a  decree  was  passed  that  the  bill  should 
be  taken  pro  confeaso^  and  a  master  was  directed  to  take  an 
account  between  the  parties,  who  reported  a  balance  due  to 
Hawkins  of  $1,844.17. 

In  July,  1826,  the  court  passed  a  final  decree,  "  that  the 
complainant  do  recover  of  the  said  defendants  the  said  sum  of 
eighteen  hundred  forty-four  dollars  and  seventeen  cents,  and 
his  costs  by  him  in  this  behalf  expended.  It  is  further  ot- 
dered,  adjudged,  and  decreed,  that  this  decree  shall,  from  the 
time  of  its  being  pronounced,  have  the  force,  operation,  and 
effect  of  a  judgment  at  law,  and  shall  be  a  lien  upon  all  the 
town  lots  of  the  defendants  within  said  county,  and  also  all 
the  other  real  estate  of  the  said  defendants  within  said  County 
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of  Sandusky,  as  security  for  the  satisfaction  of  said  decree ; 
and  it  is  further  ordered,  adjudged,  and  decreed,  that,  if  the 
above  sum  of  eighteen  hundred  forty-four  dollars  and  seven- 
teen cents,  and  the  costs  to  be  taxed  in  this  suit,  be  not  paid 
within  thirty  days  from  the  date  of  this  decree,  upon  a  precipe 
being  filed  with  the  clerk  of  this  court  by  the  complainant  or 
his  solicitor,  execution  shall  issue  against  the  goods,  chattels, 
lands,  and  tenements  of  the  said  defendants,  which  shall  be 
taken  in  execution,  and  sold  in  like  manner  as  though  said 
execution  issued  on  a  judgment  rendered  in  a  court  of  law ; 
and  all  further  proceedings  in  this  cause  to  be  continued  until 
the  next  term." 

Under  a  pluries  fi.  fa.^  lot  number  seven  was  sold,  and  in 
May,  1832,  the  sheriff  made  a  deed  of  it  to  Sardis  Birchard. 

We  can  now  return  to  the  ejectment. 

In  the  trial  of  it,  Boswell,  the  plaintiff,  produced  a  patent 
from  the  United  States  for  the  lot  number  seven,  dated  Sep- 
tember 2,  1831,  and  also  the  following  agreement  of  counsel. 

*'*'  It  is  admitted,  as  evidence,  in  this  case,  that  the  plaintiffs 
lessor,  said  Thomas  E.  Boswell,  now  is,  and  ever  since  the 
year  A.  d.,  1818  has  been,  a  resident  of  the  city  of  Lexington, 
County  of  Fayette,  and  State,  of  Kentucky ;  that  from  the  1st 
#qqQ-|  *day  of  May,  A.  d.,  1825,  up  to  the  1st  day  of  August, 
J  A.  D.,  1826,  he  was  not  within  the  State  of  Ohio,  and 
that  the  premises  in  controversy  in  this  case  are  of  the  value 
of  ten  thousand  dollars. 

"  Lane,  Buckland,  &  Hays, 
Attorneys  for  Defendants. 
Lower  Sandusky^  Ohio^  Augttst  31«^,  A.  i).,  1846." 

The  plaintiff  there  rested. 

The  defendants  then  offered  in  evidence  a  certified  copy  of 
the  record  of  the  proceedings  of  the  Court  of  Common  Pleas 
of  Sandusky  County,  and  also  of  the  sheriff's  deed,  to  the 
introduction  of  which,  as  evidence  in  the  case,  the  plaintiff 
objected. 

And  thereupon,  by  consent  of  parties,  the  jury  do  say,  that 
if,  in  the  opinion  of  the  court,  the  said  record  and  sheriiTs 
deed  are  by  law  admissible  in  evidence,  then  the  said  defend- 
ants are  not  guilty  of  the  trespass  and  ejectment  in  the  decla- 
ration mentioned ;  but  if,  in  the  opinion  of  the  court,  the  said 
record  and  sheriff's  deed  are  not  admissible  as  evidence,  then 
the  jury  say  that  the  defendants  are  guilty  of  the  trespass  and 
ejectment  in  the  declaration  mentioned,  and  assess  the  plain- 
tiffs damages  at  one  cent ;  and  thereupon  the  arguments  of 
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counsel  being  heard,  and  due  deliberation  had,  the  opinions  of 
the  judges  were  divided  on  the  following  questions,  to  wit : — 

1.  Whether  or  not  the  proceedings  and  decree  of  the  said 
Court  of  Common  Pleas  of  Sandusky  County,  set  forth  in  said 
record,  are  coram  non  judice  and  void. 

2.  Admitting  said  proceedings  and  decree  to  be  valid  so  far 
as  relates  to  the  lands  specifically  described  in  the  said  bill  in 
chancery,  whether  or  not  said  proceedings  and  decree  are  co- 
ram no7i  judice  and  void  so  far  as  relates  to  lot  number  seven, 
in  controversy  in  this  case,  and  which  is  not  described  in  said 
bill  in  chancery  ;  or,  in  other  words,  whether  said  proceedings 
and  decree  are  not  in  rem^  and  so  void  and  without  effect  as 
to  the  other  lands  sold  under  said  decree. 

And  thereupon  it  is  ordered,  that  said  questions  be  certified 
for  decision  to  the  next  term  of  the  Supreme  Court  of  the 
United  States,  according  to  the  act  of  Congress  in  such  case 
made  and  provided. 

The  cause  was  submitted  on  printed  arguments  by  Mr. 
JEtving^  for  the  plaintiff,  and  Mr.  Stanberry^  for  the  defend- 
ants. From  these  arguments  it  is  only  possible  to  give 
extracts. 

*Mr.  Ewing^  for  the  plaintiff.  r*V{^ 

The  question  is  upon  the  process  and  the  decree.  '- 
If  the  process  be  not  sufiicient  to  bring  the  defendant  into 
court  and  make  him  a  party  to  the  decree,  where  all  the 
other  proceedings  are  regular,  the  case  cannot  be  improved 
by  any  conceivable  amount  of  errors,  irregularities,  or  dis- 
crepancies between  the  bill  and  the  decree. 

The  decree  is  for  a  sum  of  money  found  due  by  a  master 
upon  reference,  and  it  is  for  nothing  else.  The  case,  then,  is 
j)recisely  the  same  as  if  the  bill  had  been  filed  for  the  recovery 
of  that  sum  of  money  merely,  and  had  named  no  other  object ; 
for  the  decree  cannot  be  strengthened  at  all  by  errors  and 
irregularities  upon  the  record.  I  do  not  claim  that  it  is 
weakened  by  those  irregularities, — I  merely  say  that  it  is  not 
strengthened  ;  it  is  no  better  than  if  the  bill  had  exactly  su])- 
ported  the  decree. 

Now,  this  personal  decree  for  money  against  an  absent 
defendant  cannot  be  sustained  on  general  principles  of  equity. 
It  is  coram  non  judice^  if  jurisdiction  were  not  obtained  by 
personal  service  ;  this  is  not  and  cannot  be  disputed.  As  a 
matter  of  genei-al  equity,  then,  independently  of  statutory 
regulation,  this  whole  proceeding  would  be  a  nullity,  and  the 
sale  under  the  decree  void. 
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But  the  defendants  attempt  to  sustain  the  proceeding  under 
the  chancery  act  of  Ohio  of  1824,  and  they  copy  in  their 
brief,  as  bearing  upon  the  case,  the  1st,  7th,  12th,  13th,  16th, 
38th,  and  40th  sections  of  that  act. 

The  first  section  gives  the  Courts  of  Common  Pleas  general 
chancery  jurisdiction  in  all  cases  properly  cognizable  in  a 
court  of  chancery,  that  is,  jurisdiction  over  the  person,  and 
through  the  person  over  property.  This  jurisdiction  is 
obtained  by  personal  service  only. 

The  seventh  section  allows  a  petition  to  be  filed  against  an 
absent  person,  where  it  is  necessary  to  join  him  with  a  defend- 
ant residing  in  the  State.  This  does  not  touch  the  case  at 
bar.    There  was  no  defendant  residing  in  the  State. 

Section  twelfth  is  the  one  under  which  it  was  attempted  to 
bring  this  case.  It  gives  the  court  jurisdiction  over  the  rights 
of  absent  defendants,  upon  notice,  "  in  all  cases  properly  cog- 
nizable in  courts  of  equity,  where  either  the  title  to,  or  boun- 
daries of,  land  may  come  in  question,  or  where  a  suit  in 
chancery  becomes  necessary  in  order  to  obtain  the  rescission 
of  a  contract  for  the  conveyance  of  land,  or  to  compel  the 
specific  execution  of  such  contract." 

*S401  '^^^^  decree  does  not  touch  "  the  title  to,  or  bounda- 
J  ries  *of,  land  " ;  no  decision  is  made  on  either  in  it.  It 
does  not  relate  to  "  the  rescission  of  a  contract  for  the  con- 
veyance of  land,"  or  to  the  compelling  of  "the  specific  execu- 
tion of  such  contract " ;  not  a  word  is  said  of  either  in  it. 
This  decree,  then,  does  not  belong  to  a  case  in  which  any 
other  than  personal  service  can  bring  the  defendant  into 
court ;  and  if  the  decree  be  the  test  of  jurisdiction,  this  case 
was  coram  nonjudice. 

Where  there  is  a  plea  to  the  jurisdiction  of  a  court  pending 
a  cause,  or  a  motion  to  dismiss  for  want  of  jurisdiction,  there 
is  of  course  no  judgment  or  decision,  and  the  case  can  be 
looked  to  only  in  its  inceptive  stages ;  but  when  the  final 
judgment  or  decree  has  been  rendered  in  a  court,  and  the 
jurisdiction  of  that  court,  after  its  final  action,  is  contested, 
it  is  the  jurisdiction  to  render  the  judgment  or  to  pronounce 
the  decree  which  is  in  question, — not  the  jurisdiction  to  re- 
ceive the  declaration  or  the  bill  in  chancery.  It  is  the  judg- 
ment or  decree  alone  that  can  affect  the  rights  of  the  absent 
party  injuriously,  not  the  intermediate  proceedings ;  the  bill 
cannot  deprive  him  of  any  right,  or  involve  him  in  any  lia- 
bility, but  the  decree  may  ;  the  character  of  the  decree,  then, 
rather  than  of  the  bill,  must  determine  the  necessity  of  per 
sonal  service.  If  in  a  suit  at  law  the  declaration  be  in 
trespass  and  the  judgmeiit  in  debt ;  or  if,  as  in  this  case,  the 
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bill  was  jfiled  to  compel  the  specific  execution  of  a  contract 
for  the  conveyance  of  land,  and  the  decree  is  for  a  sum  of 
money  merely ;  it  is  the  judgment  in  the  one  case,  and  the 
decree  in  the  other,  that  the  parties  must  abide  by.  The 
court  which  has  to  declare  it  valid,  or  void,  will  not  look  at 
the  intermediate  proceedings  to  see  if  they  warranted  the  de- 
cree or  judgment.  If  the  court  had  jurisdiction  to  render 
such  judgment  or  decree,  it  is  binding  and  valid,  no  matter 
liow  irregular  or  erroneous  the  proceedings.  If  they  had  not 
jurisdiction  to  render  the  decree,  no  error  or  irregularity  in 
the  proceedings  can  help  out  the  jurisdiction.  This  is  a  per- 
sonal decree  for  the  payment  of  money, — a  decree  to  operate 
in  personam ;  there  is  no  provision  in  the  chancery  act  of 
Oliio  by  which  an  absent  defendant  can  be  brought  in  to 
answer  to  a  bill  praying  for  such  a  decree.  It  will  not,  I 
think,  be  pretended,  that,  if  an  honest  bill,  and  one  direct  to 
the  purpose,  had  been  filed,  claiming  merely  a  sum  of  money 
as  a  balance  of  partnership  accounts,  the  jurisdiction  could 
have  been  sust-ained.  There  could,  indeed,  be  no  pretence  for 
sustainhig  it ;  and  surely  the  decree  is  no  better  because  it 
was  obtained  by  an  indirection. 

But,  strange  as  it  may  appear,  this  is  the  only  ground  on 
*which  it  is  attempted  to  sustain  the  jurisdiction,  the  r*Q4i 
learned  counsel  on  the  other  side  seeming  to  consider  '- 
the  bill,  and  not  the  decree,  the  subject  by  which  the  juris- 
diction is  to  be  tested. 

The  verj*^  statement  of  the  proposition  is,  to  my  mind, 
enough  to  expose  its  fallacy.  The  statute  gives  juniadiction 
against  a  non-resident,  when  it  is  necessary  to  go  into  chan- 
cery to  compel  the  specific  execution  of  a  contract  for  the 
conveyance  of  land.  How  is  it  to  be  ascertained  that  there 
was  any  such  contract?  By  the  decree,  surely,  finding  it; 
not  by  the  unsupported  statements  of  the  bill,  abandoned  as, 
in  this  case,  by  the  complainant  when  he  comes  to  take  his 
decree.  It  would  be  monstrous  to  give  the  statute  such  a 
construction,  as  it  would  enable  parties  to  defraud  the  law  at 
pleasure.  A  complainant  wishes  to  take  an  ex  parte  decree 
against  a  non-resident, — he  has  nothing  to  do  but  to  file  his 
bill,  aver  a  contract  for  the  conveyance  of  land  which  lie 
wishes  to  have  specially  executed,  add  to  it  a  claim  for  money 
paid,  and  take  his  decree  for  money,  without  troubling  him- 
self to  prove  that  the  defendant  had  land  at  all  in  the  State. 
It  would  be  a  regular  mode  of  bringing  parties  into  court 
without  notice,  and  obtaining  decrees  against  them  without 
allowing  them  a  knowledge  of  the  fact  that  they  were  in 
court.     Out  of  a  constructioii  like  this,  aided  by  a  reasonable 
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mixture  of  fraud  and  perjury,  a  practice  would  grow  up  which 
would  enable  the  merest  vagabond  to  possess  himself  of  the 
estate  of  any  non-resident  whose  wealth  might  be  to  his 
fancy. 

Indeed,  the  party  need  not  always  put  himself  to  the 
trouble  or  incur  the  hazard  of  perjury.  In  this  case  the  com- 
plainant got  along  very  well  without  it,  as  he  was  not  re- 
quired to  adduce  any  testimony  of  his  claim,  or  make  an 
affidavit  to  its  truth  ;  and  such  might  be  the  case  nine  times 
out  of  ten,  if  a  bill  could  be  filed  in  the  Court  of  Common 
Pleas  in  Ohio  against  a  defendant  in  Massachusetts  on  a  false 
suggestion,  and  a  decree  rendered  against  him  on  notice  pub- 
lished in  a  country  newspaper ;  especially  if  the  case  were 
conducted  by  counsel  who  would  take  care  to  enter  his  decree 
in  the  absence  of  the  president  judge. 

The  object  of  the  chancery  act  of  1824  undoubtedly  was 
to  provide  for  a  proceeding  in  rem^  when  a  contract  had  been 
made  touching  land  lying  within  the  State,  that  the  title 
thereto  should  be  settled  by  either  of  the  parties  to  the  con- 
tract without  going  into  another  jurisdiction.  It  never  was 
intended  to  create  thereby  a  fictitious  process  by  which  par- 
ties were  to  be  made  personally  amenable  to  the  jurisdiction 
of  a  court  of  whose  proceedings,  or  even  existence,  they  had 
*842T  ^^^^^  heard.  *The  act  will  not  bear  any  such  con- 
-J  struction,  and  it  would  be  against  natural  justice  so  to 
construe  it. 

This  is  not  a  case  of  local  concernment,  in  which  the  de- 
cision of  the  courts  of  the  State  are  of  binding  authority ; 
and,  though  land  is  involved  in  the  case,  it  is  not  a  question 
of  title  in  the  ordinary  acceptation  of  the  term,  but  one  of 
more  extensive  application.  If  this  decree  be  valid  for  the 
present  purpose,  it  is  so  for  all  purposes,  and  full  force  and 
effect  must  be  given  it  in  all  the  courts  of  the  United  States. 
Nor  does  the  Supreme  Court  of  Ohio,  in  the  case  of  the  Lessee 
of  Boswell  V.  Sharp  and  Leppelman  (set  out  at  large  in  de- 
fendants* argument),  give,  or  profess  to  give,  a  construction 
to  the  chancery  act  of  Ohio,  by  which,  upon  sound  and  logical 
reasoning,  this  decree  can  be  sustained  as  a  personal  decree. 
The  learned  judge  who  delivers  the  opinion  in  that  case  says 
expressly  (page  25),  that  if  the  demand  was  simply  personal, 
and  the  decree  was  pronounced  without  service  upon  the 
defendants,  who  resided  in  another  State,  the  objection  to  the 
jurisdiction  would  have  been  well  taken.  He  thus  disembar- 
rasses himself  and  us  of  the  construction  of  the  statute,  and 
rests  the  case  upon  a  general  proposition,  universal  in  its  ap- 
plication if  sound,  and  if  unsound  to  be  universally  rejected. 
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It  is,  that  the  statement  of  the  bill,  and  not  the  substance  of 
the  decree,  is  the  test  to  settle  the  question  of  jurisdiction. 
On  this  we  take  issue.  We  say  it  matters  not  what  is  de- 
manded in  the  bill ;  if  the  decree  be  merely  personal,  it  must 
be  supported  by  personal  service,  and  cannot  be  helped  by  a 
bill  claiming  land. 

The  statute  of  Ohio  admits  the  general  principle,  that  a 
court  of  chancery  cannot  take  jurisdiction  of  a  person  without 
personal  service  made  on  him  within  the  jurisdiction  of  the 
court ;  but  provides  that,  where  land  lies  within  the  jurisdic- 
tion of  the  court,  it  may  be  acted  upon,  and  the  title  to  it 
settled,  in  proper  cases,  by  a  proceeding  in  chancery,  though 
one  of  the  parties  be  a  non-resident, — ^just  as  laws  relating  to 
foreign  attachments  allow  land  or  personal  property  to  be 
seized  at  law,  and  a  judgment  rendered  against  it  for  the  pay- 
ment of  a  common  law  debt.  But  in  both  these  cases,  though 
the  proceeding  is  in  the  name  of  the  owner  of  the  property, 
it  is  substantially  a  proceeding  in  rem^  and  the  judgment  or 
decree  can  bind  only  the  thing,  not  the  person. 

(The  counsel  then  quoted  Story,  Confl.  Laws,  pages  461- 
465,  549 ;  2  McLean,  514 ;  5  Paige  (N.  Y.),  802 ;  15  Ohio, 
442 ;  8  Paige  (N.  Y.),  444.) 

The  following  are  extracts  from  Mr,  Stanberry^s  argument, 
in  reply. 

*In  the  argument  of  Mr.  Ewing,  counsel  for  the  r*q4o 
plaintiff,  the  question  is  stated  to  be,  whether  the  de-  *- 
cree  is  void, — and  a  nice  distinction  is  taken  between  the 
validity  of  the  proceedings  up  to  the  decree  and  the  decree 
itself.  But  no  such  question  is  before  this  court.  We  can 
only  look  to  the  very  question  upon  which  the  court  below 
was  divided  in  opinioii,  and  that  is  specifically  stated  to  be, 
whether  the  proceedings  and  decree  are  void.  No  one  can 
say  whether  the  judges  of  the  court  below  would  have  dif- 
fered as  to  the  validity  of  the  decree,  if  they  had  concurred 
as  to  the  validity  of  the  proceedings.  The  answer  to  be  sent 
to  them  by  this  court  cannot  divide  the  question  or  limit  it. 
The  question  here  is  precisely  what  it  was  before  the  judges 
below, — ^Are  the  proceedings  and  decree  void?  Void  as  a 
whole  or  an  entirety. 

It  is  proper,  however,  to  consider  this  question  in  the  rela- 
tion in  which  it  arises,  and  not  in  the  abstract.  The  proceed- 
ings and  decree  are  of  a  court  in  the  State  of  Ohio,  and  the 
question  as  to  their  validity  arises  upon  a  title  to  land  within 
the  same   State,  depending  upon  them.     This  narrows  the 
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question  of  validity,  and  excludes  all  inquiry  as  to  extrater- 
ritorial eifect, — a  very  important  limitation. 

With  these  preliminary  remarks,  I  shall  proceed  to  reply 
to  the  argument  of  Mr.  Ewing.  The  learned  counsel  first 
states  that  the  question  which  arises  is,  whether  the  defend- 
ants, in  the  case  before  the  Sandusky  Common  Pleas,  were 
in  court,  so  that  a  personal  decree  could  be  rendered  against 
them.  Again,  the  question  is  stated  to  be  upon  the  process 
and  decree ;  and,  lastly,  it  is  stated  that  it  is  the  decree  alone 
which  gives  character  to  the  whole  case. 

I  do  not  understand  Mr.  Ewing  to  argue  that  the  case  made 
by  the  bill  was  not  a  proper  case  for  the  jurisdiction  of  the 
court,  under  the  twelfth  section  of  the  act  of  1824.  Indeed, 
no  question  can  be  made  upon  that.  It  was  a  case  properly 
cognizable  in  a  court  of  equity,  involving  the  execution  of  a 
contract  for  the  conveyance  of  land  within  the  jurisdiction 
of  the  court.  It  was  therefore  precisely  within  a  class  of  cases 
provided  for  in  that  section,  and,  upon  the  publication  of  the 
notice  to  the  non-resident  defendants,  the  jurisdiction  of  the 
court  fully  attached. 

But  it  is  argued  that  all  this  goes  for  nothing,  inasmuch  as 
the  decree  was  not  strictly  according  to  the  case  made  in  the 
bill ;  that  the  case  made  in  the  bill  was  a  case  in  rem^  whereas 
the  decree  was  exclusively  in  personam. 

In  the  first  place,  I  answer  to  this,  that  the  case  made  by 
the  bill  is  not  at  all  a  case  in  rem^  nor  does  the  twelfth  sec- 
tion of  the  act  of  1824  enumerate  a  single  case  of  that  char- 
acter. 

*S441  *^^  ffoUlngstvorth  v.  Barbour^  4  Pet.,  475,  the  point 
-'  was  made  that  a  bill  for  a  specific  performance  was  a 
j)roceeding  in  rem.  The  opinion  of  Mr.  Justice  Trimble  in 
the  court  below,  which  was  adopted  by  this  court  in  that 
case,  goes  directly  to  that  point,  and  is  as  follows : — "  The 
case  under  consideration  is  not  properly  a  proceeding  in  rem; 
and  a  decree  in  chancery  for  the  conveyance  of  land  has 
never  yet,  within  my  knowledge,  been  held  to  come  within 
the  principle  of  proceedings  in  rem^  so  far  as  to  dispense  with 
the  service  of  process  on  the  party.  There  is  no  seizure  nor 
taking  into  the  custody  of  the  court  the  land,  so  far  as  to 
dispense  with  the  service  of  process  on  the  party ;  construc- 
tive notice,  therefore,  can  only  exist  in  the  cases  coming 
fairly  within  the  provisions  of  the  statutes  authorizing  the 
'?ourt  to  make  orders  of  publication,  and  providing  that 
the  publication,  when  made,  shall  authorize  the  court  to 
decree." 

All  that  can  be  said  of  the  case  made  by  the  bill,  and  of 
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the  cases  enumerated  in  the  twelfth  section,  is,  that  they 
relate  to  contracts  or  questions  affecting  land  situate  within 
the  State.  They  cover  a  vast  field  of  equity  jurisdiction, 
which  has  never  been  held  to  be  a  jurisdiction  in  rem.  Un- 
like the  proceedings  in  rem^  there  is  no  seizure  and  condem- 
nation of  the  property  in  the  first  instance,  and  the  relief 
administered  may  very  properly  go  beyond  the  property 
which  is  the  subject  of  the  contract. 

There  is  not  a  subject  for  jurisdiction  enumerated  in  the 
twelfth  section,  in  which  the  decree  may  not  properly  and 
necessarily  be  a  decree  for  money.  Take,  for  instance,  the 
subject  of  the  rescission  of  a  contract  for  the  conveyance  of 
land,  and  suppose  the  plaintiff  to  be  the  purchaser,  who 
alleges  the  contract,  the  payment  of  all  money  due  upon  it, 
and  a  ground  for  rescission.  In  such  a  case,  if  the  allegations 
be  found  for  the  plaintiff,  the  necessary  decree  is  for  the 
repayment  of  the  money,  as  well  as  the  cancellation  of  the 
contract.  Any  thing  short  of  that  stops  short  of  the  true 
meaning  of  rescission. 

Take,  also,  the  subject  of  the  specific  execution  of  such  a 
contract,  and  suppose  the  bill  to  be  filed  by  the  vendor,  who 
has  never  received  one  cent  of  the  purchase-money.  What 
other  execution  or  performance  of  the  contract  can  there  be 
in  such  a  case,  but  the  payment  of  the  purchase-money,  or  a 
decree  for  such  payment  ? 

Such  a  construction  can  never  be  put  on  this  statute  as  to 
say,  that  these  subjects  for  jurisdiction,  so  brought  witliin  the 
cognizance  of  a  court  of  equity,  are  to  be  dealt  with  in  any 
other  way  than  according  to  the  necessities  of  the  case,  and 
the  *usual  relief  administered  in  equity.  If  there  were  r«Q4^ 
any  doubt  as  to  this,  the  express  language  of  the  sec-  *- 
tion  settles  it.  The  concluding  clause  is  in  these  words : — 
"  Such  court  is  hereby  authorized  to  take  cognizance  thereof, 
and  direct  either  personal  notice,  or  notice  by  publication,  of 
its  pendency,  to  be  given  as  in  this  act  provided,  and  on 
proof  of  such  notice  having  been  given,  to -proceed  as  in 
other  cases." 

A  proceeding  or  case  in  equity  under  this  statute  may 
then  properly  terminate  in  a  decree  for  money ;  that  is,  it  is 
within  the  competence  of  the  court  to  render  such  a  decree, 
though  it  sound  in  personam^  without  committing  so  much  as 
an  error. 

I  do  not  understand  Mr.  Ewing  to  contend  that  a  statute 
which  should  provide  for  constructive  notice  by  publication, 
Jis  the  fonndutioTi  for  a  judgment  or  decree  for  money,  would 
be  void,  or  that  the  judgment  or  decree  rendered  upon  such 
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notice  would  be  a  nullity.  The  argument  is,  that  this  stat- 
ute authorized  no  such  proceeding,  and  warranted  no  such 
decree. 

A  judgment  or  decree  rendered  in  such  a  proceeding  is 
valid  within  the  State,  and  may  be  carried  into  effect  upon 
the  property  of  the  defendant,  real  or  personal,  found  within 
the  State.  The  most  that  can  be  said  against  it  is,  that  it 
shall  not  be  allowed  to  have  an  extraterritorial  effect.  It  is 
not  strictly  a  judgment  or  decree  in  personam^  but,  as  to  its 
effect,  is  limited  to  the  property  of  the  debtor  within  the 
local  jurisdiction. 

The  jurisdiction  of  a  court  of  chancery  over  persons  out  of 
the  reach  of  its  process  is  founded  either  upon  the  inherent 
power  of  a  court  or  upon  positive  statute.  In  England,  as 
well  as  in  various  States  of  the  Union,  such  jurisdiction  is 
constantly  exercised,  either  by  a  substituted  and  formal  ser- 
vice of  subpoena  upon  some  officer  of  the  court,  or  by  publi- 
cation. Nor  is  this  jurisdiction  at  all  confined  to  cases 
involving  the  title  to  lands  within  the  particular  sovereignty, 
but  it  extends  to  matters  strictly  in  person-am. 

But  we  are  not  obliged  to  sustain  such  a  statute,  or  such 
a  proceeding,  in  this  case.  So  far  as  the  statute  is  concerned, 
there  can  be  no  question  of  its  validity ;  and  so  far  as  the 
proceedings  are  concerned,  there  is  no  question,  they  were 
exactly  authorized  by  the  statute.  We  have  gone  a  step 
further  than  was  necessary,  and  have  argued  the  question  of 
jurisdiction  as  if  it  depended  on  the  decree.  That  is  the 
ground  taken  in  the  argument  for  the  plaintiff.  We  deny  its 
soundness. 

If  the  proceeding,  that  is  to  say,  the  bill  and  the  publi- 
cation, were  in  conformity  with  the  statute,  the  question  of 
jurisdiction  is  settled.  It  is  impossible  to  contend,  that,  after 
proof  of  publication  upon  the  bill,  the  court  had  not  jurisdic- 

*S461  ^^^^'  '^^®  ^^®  *made  by  the  bill  was  precisely  one  of 
J  the  cases  provided  for  in  the  statute,  and  the  publica- 
tion of  notice  was  in  all  respects  correct.  When,  then,  was 
the  case  coram  judicef  Certainly,  upon  proof  of  publica- 
tion, if  not  before.  Then,  how  can  it  be  said  that  afterwards 
it  came  to  be  coram  non  t  If  it  were  before  the  court  upon 
the  publication,  it  continued  to  be  before  the  court  until  the 
end  of  the  case.  The  decree  was  in  the  very  case,  between 
the  very  parties  to  the  bill  and  publication,  and  upon  the 
very  contract  set  out  in  the  bill.  All  the  safeguards  and 
requirements  of  the  law,  to  prevent  an  assumption  of  juris- 
diction, had  been  fulfilled.  The  case  was  brought  precisely 
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to  the  point  at  which  the  court  is  intrusted  with  the  rights  of 
the  parties  litigant. 

Now,  the  most  that  can  be  said  against  the  decree  is,  that  it 
did  not  fully  cover  the  whole  case  made  by  the  bill.  It  does 
not  distinctly  decree  a  conveyance  of  the  fourth  of  the  land 
to  the  plaintiff,  Hawkins.  To  have  done  full  justice,  and  to 
have  settled  all  the  equities  which  grew  out  of  the  contract, 
that  should  have  been  done  with  more  certainty.  But  if  that 
alone  had  been  decreed,  it  would  not  have  settled  all  the  equi- 
ties, or  decided  the  whole  case.  For  the  contract  did  not 
merely  contemplate  such  conveyance,  but  contemplated  also 
remuneration  to  Hawkins  for  services  and  advances,  stipulated 
for  as  one  term  of  the  contract,  and  to  be  rendered  and  made, 
in  reference  to  the  land. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  points  certified,  on  which  the 
opinions  of  the  judges  of  the  Circuit  Court  of  the  United 
States  for  Ohio  were  opposed. 

In  1825,  a  bill  was  filed  by  Thomas  L.  Hawkins,  in  the 
Court  of  Common  Pleas  for  Sandusky  County,  Ohio,  against 
Thomas  E.  Boswell  and  others,  which  represented  that,  in 
the  year  1816,  Boswell,  of  the  State  of  Kentucky,  the  com- 
plainant. Reed,  and  Owings  agreed  to  build  a  saw-mill  on  the 
public  land,  with  the  view  of  purchasing  the  land  when  sold 
by  the  government.  Boswell  and  Owings  advanced  a  part  of 
the  money ;  the  complainant  was  to  be  the  active  partner, 
and  his  share  of  the  capital  was  to  be  paid  by  labor.  That 
he  expended  labor  and  money  until  the  land  was  sold,  in 
1818,  at  Wooster,  in  Onio,  when  Reed  and  Owings  abandoned 
the  contract ;  and  it  was  then  agreed  by  Boswell,  William  T. 
Barry,  of  Kentucky,  and  William  Whitimore,  of  Boston,  and 
the  complainant,  to  go  on  and  purchase  lot  number  nine,  or 
a  large  part  of  it,  on  which  the  building  for  the  mill  had  been 
commenced.  The  *purchase  was  made,  and  it  was  r*Q4iT 
agreed  that  the  complainant's  share  of  the  purchase-  ^ 
money  should  be  paid  in  labor  on  the  mill,  and  in  im- 
provements on  the  land.  That  he  should  be  the  active 
partner,  &c. 

The  complainant  proceeded  in  the  construction  of  the  mill, 
and  expended  for  the  company  the  sum  of  five  thousand  dol- 
lars^ of  which  he  advanced  two  thousand  six  hundred  dollars, 
besides  his  own  time  ;  that  the  complainant  expected  his  part- 
ners would  have  conveyed  to  him  one  fourth  of  the  land  pur- 
chased, they  having  obtained  a  legal  title  to  two  thirds  of  the 
lot,  but  that  they  have  refused  to  do  tlie  same,  or  to  account 
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and  refund  him  the  money  expended,  &c.  And  the  complain- 
ant prayed  a  decree  for  one  fourth  part  of  the  land  to  which 
the  defendants  have  obtained  a  title,  and  also  that  they  may 
account,  &c. 

The  defendants  being  non-residents  of  Ohio,  the  court  or- 
dered nine  weeks'  notice  to  be  given  in  a  newspaper,  as  the 
statute  requires.  There  being  no  appearance  of  the  defend- 
ants, the  bill  was  taken  as  confessed,  and  the  matter  was  re- 
ferred to  a  master,  who  reported  a  balance  against  them,  and 
in  favor  of  the  complainant,  of  the  sum  of  eighteen  hundred 
and  forty-four  dollars  and  seventeen  cents,  for  which  a  final 
decree  was  entered,  and  it  was  adjudged  that  it  should  have, 
from  the  time  of  its  being  pronounced,  the  operation  and 
effect  of  a  judgment  at  law,  and  be  a  lien  on  all  the  town  lots 
of  the  defendants,  and  all  other  real  estate  owned  by  them 
within  the  county.  And  execution  was  authorized,  &c. 
Several  executions  were  issued  and  a  number  of  lots  were 
sold,  among  others  lot  number  seven,  containing  seventy- 
seven  acres  and  seventy-five  hundredths,  for  which  the  sher- 
iff's deed  was  executed. 

For  this  lot  number  seven,  an  ejectment  was  brought  by 
Boswell  in  the  Circuit  Court  of  the  United  States,  ana  issue 
being  joined,  on  the  trial  the  following  questions  were  raised, 
on  which  the  opinions  of  the  judges  were  opposed. 

"  1.  Whether  or  not  the  proceedings  and  decree  of  the  said 
Court  of  Common  Pleas  of  Sandusky  County,  set  forth  in  the 
record  above  stated,  are  coram  non  judice. 

**2.  Admitting  said  proceedings  and  decree  to  be  valid  so 
far  as  relates  to  the  land  specifically  described  in  the  said  bill 
in  chancery,  whether  or  not  said  proceedings  and  decree  are 
coram  non  judice  and  void  so  far  as  relates  to  lot  number 
seven,  in  controversy  in  this  case,  and  which  is  not  described 
in  said  bill  in  chancery;  or,  in  other  words,  whether  said  pro- 
ceedings and  decree  are  not  in  rem^  and  so  void  and  without 
effect  as  to  the  other  lands  sold  under  said  decree.'' 

♦8481  *^^  ^^^  ^^^^®  ^  '^^  number  seven  only  is  involved 
J  in  the  ejectment  suit,  it  is  unnecessary  to  consider  the 
first  point  certified.  Under  the  decree,  which  was  only  for 
money,  many  lots  were  sold  by  the  sheriff  that  are  still  held, 
it  is  presumed,  under  his  deed;  but  the  holders  are  not 
parties  to  this  suit,  and  it  may  be  decided  without  affecting 
their  interests. 

When  the  record  of  a  judgment  is  brought  before  the  court 
collaterally  or  otherwise,  it  is  always  proper  to  inquire  whether 
the  court  rendering  the  judgment  had  jurisdiction.    Jurisdic- 
tion is  acquired  in  one  of  two  modes; — first,  as  against  the 
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)er80i)  of  the  defendant,  by  the  service  of  process ;  or  secondly, 
y  a  procedure  against  the  property  of  the  defendant,  within 
the  jurisdiction  of  the  court.  In  the  latter  case  the  defend- 
ant is  not  personally  bound  by  the  judgment,  beyond  the 
property  in  question.  And  it  is  immaterial  whether  the 
proceeding  against  the  property  be  by  an  attachment  or  bill 
in  chancery.  It  must  be,  substantially,  a  proceeding  in  rem. 
A  bill  for  the  specific  execution  of  a  contract  to  convey  real 
estate  is  not  strictly  a  proceeding  in  rem^  in  ordinary  cases ; 
but  where  such  a  procedure  is  authorized  by  statute,  on  pub- 
lication, without  personal  service  of  process,  it  is,  substan- 
tially, of  that  character. 

The  chancery  act  of  Ohio  of  1824  confers  on  the  Court  of 
Common  Pleas  general  chancery  powei^s.  In  the  twelfth 
section,  jurisdiction  is  given  over  the  rights  of  absent  defend- 
ants, on  the  publication  of  notice,  ^*iii  all  cases  properly 
cognizable  in  courts  of  equity,  where  either  the  title  to,  or 
boundaries  of,  land  may  come  in  question,  or  where  a  suit  in 
chancery  becomes  necessary  in  order  to  obtain  the  rescission 
of  a  contract  for  the  conveyance  of  land,  or  to  compel  the 
specific  execution  of  such  contract." 

Under  this  statute  the  bill  by  Hawkins  purports  to  have 
been  filed.  But  without  reference  to  the  other  lots  sold 
under  the  decree,  there  is  no  pretence  to  say  that  the  bill 
had  any  relation  to  the  title  or  boundaries  of  lot  number 
seven,  or  to  any  contract  for  the  conveyance  of  the  same. 
And  it  is  only  in  these  cases  that  the  act  authorizes  a  chan- 
cery proceeding  against  the  land  of  non-residents  by  giving 
public  notice.  It  is  a  special  and  limited  jurisdiction,  and 
cannot  be  legally  exercised,  except  within  the  provisions  of 
the  statute. 

The  principle  is  admitted,  that,  where  jurisdiction  is  ac- 
quired against  the  person  by  the  service  of  process  or  by  a 
voluntary  appearance,  a  court  of  general  jurisdiction  will 
settle  the  matter  in  controveray  between  the  paii;ies.  But 
this  principle  does  not  apply  to  a  special  jurisdiction  author- 
ized by  statute,  though  ^exercised  by  a  court  of  gene-  r«Q4Q 
ral  jurisdiction.  The  present  case  will  illustrate  this  *- 
view.  Admit  that  a  special  jurisdiction  was  acquired  against 
all  the  other  lots,  yet  number  seven  was  in  no  way  connected 
with  them.  It  was  not  named  in  the  bill,  nor  was  there  any 
step  taken  in  relation  to  it,  until  it  wtis  levied  on  by  the 
sheriff  to  satisfy  the  general  decree.  It  was  not  within  any 
one  of  the  categories  named  in  the  statute.  Until  long  after 
the  decree,  the  title  to  it  was  not  obUiined  by  defendants. 
If  it  can  be  made  subject  to  such  a  procedure,  then  the  special 
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jurisdiction  given  by  the  statute  is  converted,  by  construction, 
into  a  general  proceeding  against  the  property  of  non-residents 
by  a  mere  publication  of  notice. 

The  property  of  an  individual  is  subject,  in  a  certain  sense, 
to  the  law  of  the  State  in  which  it  is  situated.  It  is  liable  for 
taxes  and  to  such  special  proceedings  against  it  as  the  law 
shall  authorize.  An  attachment  may  be  laid  upon  it,  and  it 
may  be  sold  in  satisfaction  of  an  established  claim.  And  the 
legislature  may,  perhaps,  subject  other  lands  to  the  payment 
of  the  judgment  on  the  attachment  after  the  sale  of  the  lands 
first  attached.  But  no  such  proceeding  is  authorized  by  the 
act  under  which  this  procedure  was  had.  It  is  limited  to 
the  cases  enumerated  in  the  statute. 

It  is  said  that  the  statute  authorizes  a  decree  for  money. 
This  may  be  admitted.  Under  the  rescission  of  a  contract  the 
money  paid  may  be  decreed  to  be  refunded,  and  the  land 
covered  by  the  contract,  being  within  the  special  jurisdiction 
of  the  court,  may  be  ordered  to  be  sold.  But  the  power  of 
the  court  is  limited  to  this.  Under  the  assumption  of  a  special 
l)ower,  it  cannot  be  made  general  by  any  supposed  necessity, 
beyond  the  provisions  of  the  act.  Such  a  construction  would 
not  only  pervert  the  object  of  the  legisljiture,  but  it  would 
sacrifice  the  property  of  an  individual  without  notice  in  fact, 
and  who  had  no  opportunity  to  make  his  defence. 

The  proceedings  in  this  case  are  a  practical  commentary 
upon  this  construction. 

It  is  said,  if  this  construction  of  the  act  be  erroneous,  it 
does  not  make  void  the  proceedings,  and  that  the  error  can 
only  be  corrected  by  an  appellate  court.  And  we  are  referred 
to  the  case  of  Lessee  of  Boswell  and  others  v.  Sharp  and  Lep- 
pelman^  15  Ohio,  447,  in  which  it  is  alleged  that  tne  Supreme 
Court  of  Ohio  sustained  the  decision  of  the  Common  Pleas 
on  the  question  now  before  us. 

In  that  case  the  Supreme  Court  did  hold  that  the  Court  of 
Common  Pleas  of  Sandusky  had  jurisdiction  in  the  chancery 
proceeding,  and  that  the  validity  of  the  same  could  not  be 
♦^'SOl  *q^6stioned  collaterally.  But  that  decision  was  made 
J  in  reference  to  a  part  of  lot  number  nine^^on  which 
the  mill  was  constructed,  and  to  obtain  a  title  for  a  part  of 
which  the  bill  was  filed.  The  title  to  lot  number  seven  was 
not  involved  in  the  case  before  the  Supreme  Court,  and,  con- 
sequently, they  did  not  consider  it. 

It  may  be  difficult  in  some  cases  to  draw  the  line  of  juris- 
diction so  as  to  determine  whether  the  proceedings  of  a  court 
are  void  or  only  erroneous.  And  in  such  cases  every  intend- 
ment should  be  favorable  to  a  purchaser  at  a  judicial  sale. 
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But  the  rights  of  all  parties  must  be  regarded.  No  principle 
is  more  vital  to  the  administration  of  justice,  than  that  no 
man  shall  be  condemned  in  his  person  or  property  without 
notice,  and  an  opportunity  to  make  his  defence.*  And  every 
departure  from  this  fundamental  rule,  by  a  proceeding  in 
rem^  in  which  a  publication  of  notice  is  substituted  for  a 
service  on  the  party,  should  be  subjected  to  a  strict  legal 
scrutiny.  Jurisdiction  is  not  to  be  assumed  and  exercised 
in  such  cases  upon  the  general  ground,  that  the  subject-mat- 
ter of  the  suit  is  within  the  power  of  the  court.  This  would 
dispense  with  the  forms  of  the  law,  prescribed  by  the  legisla- 
ture, for  the  security  of  absent  parties.  The  inquiry  should 
be,  have  the  requisites  of  the  statute  been  complied  with,  so 
as  to  subject  the  property  in  controversy  to  the  judgment 
of  the  court,  and  is  such  judgment  limited  to  the  property 
named  in  the  bill.  If  this  cannot  be  answered  in  the  affirm- 
ative, the  proceedings  of  the  court  beyond  their  jurisdiction 
are  void.^ 

If  this  test  be  applied  to  the  proceedings  before  us,  we 
think  in  no  just  and  legal  sense  can  they  be  held  to  subject 
lot  number  seven  to  the  decree  of  the  court,  nor  to  fix  any 
personal  liability  on  the  defendants,  and  consequently,  that 
the  levy  and  sale  of  the  sheriff  were  without  authority  and 
void,  and  the  second  question  certified  to  this  court  must  be 
so  answered. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  tlie  United  States  for  the 
District  of  Ohio,  and  on  the  points  or  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion,  and 
which  were  certified  to  this  court  for  its  opinion,  agreeably 
to  the  act  of  Congress  in  such  case  made  and  provided,  ai)d 
was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  the  proceedings  and  decree  of  the 
Court  of  Common  Pleas  of  Sandusky  County,  as  set  forth  in 
the  record,  are  coram  nonjudiee  and  void,  so  far  as  relates  to 
lot  number  *seven,  and  consequently  that  the  levy  r*Q^\ 
and  sale  of  the  sheriff  were  without  authority  and  '• 
void.  Whereupon  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  it  be  so  certified  to  the  said  Circuit  Court. 

*  Quoted.     Lavin   v.  E  miff  rant  In-    233;  Rat/  r.  Norseworthy,2H  Id.,  136; 
dust.  Scjings  Bank,  18  Blatchf.,  20.  Karle  et  al.  v.  McVeigh,  1  Otto,  610. 

•  CiTBD.   Baldivin  v.  Ifti/i',  1  Wall., 

878 


851  SUPREME  COURT. 


The  United  States  v.  Briggs. 


The  United  States  v.  Ephraim  Bbigos. 

On  the  2d  of  March,  1831,  Congress  passed  an  act  (4  Statutes  at  Large,  472), 
entitled  "  An  act  to  provide  for  the  punisliment  of  offences  committed  in 
cutting,  destroying,  or  removing  live-oak  or  other  timber  or  trees,  reserved 
for  naval  purposes." 

The  act  itself  declares,  that  every  person  who  shall  remove,  &c.,  any  live-oak 
or  red-cedar  trees,  or  other  timber,  from  any  other  lands  of  the  United 
States,  shall  be  punished  by  fine  and  imprisonment. 

The  title  of  the  act  would  indicate  that  timber  reserved  for  naval  purposes 
was  meant  to  be  protected  by  this  mode,  and  none  other.  But  the  enacting 
clause  is  general,  and  therefore  cutting  and  using  of  oak  and  hickory,  or 
any  other  description  of  timber  trees  from  the  public  lands,  is  indictable, 
and  punishable  by  fine  and  imprisonment.^ 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  Michigan,  upon  a  certificate  of  division  in  opinion 
between  the  judges  thereof.  It  was  before  the  court,  and 
reported  in  5  How.,  208,  and  sent  back  because  the  point 
was  not  distinctly  certified. 

On  the  2d  of  March,  1831,  Congress  passed  the  following 
act  (4  Stat,  at  L.,  472)  :— 

"An  Act  to  provide  for  the  punishment  of  offences  com- 
mitted in  cutting,  destroying,  or  removing  live-oak  or 
other  timber  or  trees,  reserved  for  naval  purposes. 

"  Sec.  1.  That  if  any  person  or  persons  shall  cut,  or  cause 
or  procure  to  be  cut,  or  aid,  assist,  or  be  employed  in  cutting, 
or  shall  wantonly  destroy,  or  cause  or  procure  to  be  wantonly 
destroyed,  or  aid,  assist,  or  be  employed  in  wantonly  destroy- 
ing, any  live-oak  or  red-cedar  tree  or  trees,  or  other  timber, 
standing,  growing,  or  being  on  any  lands  of  the  United 
States,  which,  in  pursuance  of  any  law  passed  or  hereafter  to 
be  passed,  shall  have  been  reserved  or  purchased  for  the  use 
of  the  United  States,  for  supplying  or  furnishing  therefrom 
timber  for  the  navy  of  the  United  States ;  or  if  any  person  or 
persons  shall  remove,  or  cause  or  procure  to  be  removed,  or 
aid  or  assist  or  be  employed  in  removing,  from  any  such 
lands  which  shall  have  been  reserved  or  purchased  as  afore- 
said, any  live-oak  or  red-cedar  tree  or  trees,  or  other  timber, 
unless  duly  authorized  so  to  do  by  order  in  writing  of  a  coni- 
^oro-i  petent  olBcer,  and  for  *the  use  of  the  navy  of  the 
J  United  States ;  or  if  any  person  or  persons  shall  cut, 
or  cause  or  procure  to  be  cut,  or  aid  or  assist  or  be  employed 

"  See  U.  S.  Rev.  Stat.,  §  5388 ;  also  Shulrr,  6  Id.,  28;  Same  v.  Darton,  Id., 
United  States  v.  Redi/,  5  Mcljoan,  .%8;  40  ;  Siime  v.  Thnmpaon^  Id.,  66;  8awi0 
Same  v.  Afnrraiff  1(1.,   201 ;    Sitnu-   v.     v.  Potter,  Id.,  18(5. 
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in  cutting,  any  live-oak  or  red-cedar  tree  or  trees,  or  other 
timber  on,  or  shall  remove,  or  cause  or  procure  to  be  re- 
moved, or  aid  or  assist  or  be  employed  in  removing,  any 
live-oak  or  red-cedar  trees,  or  other  timber,  from  any  other 
lands  of  the  United  States,  acquired  or  to  be  hereafter  ac- 
quired, with  intent  to  export,  dispose  of,  use,  or  employ  the 
siime  in  any  manner  whatsoever,  other  than  for  the  use  of 
the  navy  of  the  United  States ;  every  such  person  or  persons 
so  offending,  on  conviction  thereof  before  any  court  having 
competent  jurisdiction,  shall,  for  every  such  offence,  pay  a 
fine  not  less  than  triple  the  value  of  the  tree  or  trees  or  tim- 
ber so  cut,  destroyed,  or  removed,  and  shall  be  imprisoned 
not  exceeding  twelve  months. 

"  Sec.  2.  That  if  the  master,  owner,  or  consignee  of  any 
ship  or  vessel  shall  knowingly  take  on  board  any  timber  cut 
on  lands  which  shall  have  been  reserved  or  purchased  as 
aforesaid,  without  proper  authority,  and  for  the  use  of  the 
navy  of  the  United  States ;  or  shall  take  on  board  any  live- 
oak  or  red-eedar  timber  cut  on  any  other  lands  of  the  United 
States,  with  the  intent  to  transport  the  same  to  any  port  or 
place  within  the  United  States,  or  to  export  the  same  to  any 
foreign  country,  the  ship  or  vessel  on  board  of  which  the 
same  shall  be  taken,  transported,  or  seized,  shall,  with  her 
tackle,  apparel,  and  furniture,  be  wholly  forfeited  to  the 
United  States,  and  the  captain  or  master  of  such  ship  or  ves- 
sel wherein  the  same  shall  have  been  exported  to  any  foreign 
coimtry,  against  the  provisions  of  this  act,  shall  forfeit  and 
pay  to  the  United  States  a  sum  not  exceeding  one  thousand 
dollars. 

*'  Sec.  3.  That  all  penalties  and  forfeitures  incurred  under 
the  provisions  of  this  act  shall  be  sued  for,  recovered,  and 
distributed  and  accounted  for,  under  the  directions  of  the 
Secretary  of  the  Navy,  and  shall  be  paid  over,  one  half  to 
the  informer  or  informers,  if  any,  or  captors  where  seized, 
and  the  other  half  to  the  Commissioners  of  the  Navy  Pension 
Fund  for  the  use  of  the  said  fund ;  and  the  commissioners  of 
the  said  fund  are  hereby  authorized  to  mitigate  in  whole  or 
in  part,  and  on  such  terms  and  conditions  as  they  shall  deem 
proper,  and  order  in  writing,  any  fine,  penalty,  or  forfeiture 
incurred  under  this  act." 

In  June,  1846,  the  grand  jury  of  the  United  States  in 
Michigan  indicted  Ephraim  Briggsfor  entering  upon  the  pub- 
lic lands  and  cutting  twenty  white-oak  trees  and  twenty 
hickory  trees,  Ac. 

The  defendant  at  first  demurred,  but  afterwards  pleaded 
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^uQCQ-i  not  *guilty,  and  the  case  went  to  trial.  The  jury 
J  found  him  guilty.  The  defendant  then  moved  in 
arrest  of  judgment,  and  to  set  aside  the  verdict,  for  the  fol- 
lowing reasons : — 

First.  Because  the  facts  set  forth  in  the  indictment  in  this 
cause  do  not  constitute  a  criminal  offence,  punishable  by 
indictment,  under  the  statutes  of  the  United  States. 

Second.  Because,  under  the  statutes  of  the  United  States, 
trespass  on  the  public  lands,  by  cutting  timber  thereon,  is  in 
no  case  an  offence  punishable  criminally  by  indictment,  but 
is  a  mere  civil  trespass,  and  as  such  punishable  only  by 
action  of  trespass  at  common  law,  or  debt  on  the  statute. 

Third.  Because  the  said  indictment  does  not  aver,  nor  was 
there  any  evidence  to  show,  that  the  lands  on  which  said 
timber  was  cut  was  reserved  or  set  apart  for  naval  purposes, 
according  to  the  provisions  of  the  statutes  of  the  United 
States. 

Fourth.  Because  there  was  no  proof  on  the  trial  of  the 
said  cause  that  the  timber  cut  consisted  of  live-oak  or  red- 
cedar  trees,  nor  is  there  any  averment  in  said  indictment 
that  any  such  trees  were  cut  on  the  lands  described  in  said 
indictment. 

Fifth.  Because  such  verdict  is  contrary  to  evidence  and 
the  charge  of  the  court. 

Divmon  of  Opinion. 
**Thb  United  States  op  America  v.  Ephraim  Brioos. 

"  The  motion  of  defendant  in  arrest  of  judgment,  and  for  a 
new  trial  in  the  case,  coming  on  to  be  heard,  and  the  same 
having  been  argued  by  counsel  on  either  side,  the  opinions  of 
the  court  were  opposed  as  to  the  point,  '  whether  the  offence 
charged  and  set  forth  in  the  indictment,  of  cutting,  removing, 
or  using  for  any  other  than  naval  purposes,  any  trees  or  tim- 
ber standing,  growing,  or  being  on  any  lands  belonging  to 
the  United  States,  whether  reserved  for  naval  purposes  or 
not,  is,  under  the  statutes  of  the  United  States,  an  indictable 
offence,  and  punishable  by  fine  and  imprisonment.' 

^^  And  it  is  ordered  and  directed,  that  this  cause  be  certified 
to  the  Supreme  Court  of  the  United  States  on  the  indictment 
and  trial,  and  the  motion  in  arrest  of  judgment  and  for  a  new 
trial  in  the  case,  in  pursuance  of  the  act  of  Congress  in  such 
case  made  and  provided." 

The  case  was  argued  for  the  United  States  by  Mr.  John- 
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son  (Attorney-General),  no  counsel  appearing  for  the  defend- 
ant.    He  contended, — 

1.  That  the  said  acts  constitute   an   offence  within  the 
meaning  of  the  act  of  2d  March,  1831,  because  it  does  enu 
brace  the  *cutting,  &c.,  of  timber  from  other  lands  be-  r*QC4 
longing  to  the  United  States  than  those  reserved  for  '- 
naval  purposes. 

2.  That  it  is  an  ofiTence  for  which  an  indictment  is  a  proper 
remedy,  and  the  party  punishable  by  fine  and  imprisonment. 

"Wherever  a  statute  prohibits  a  matter  of  public  griev- 
ance, acts  done  contrary  to  it  are  misdemeanours  at  common 
law,  and  as  such  punishable  by  indictment,  unless  the  statute 
expressly  or  impliedly  excludes  that  remedy ;  and  as  to  this, 
it  is  immaterial  whether  the  statute  imposes  a  particular 
penalty  for  the  oflfence  or  not,  or  whether  such  penalty  is 
embraced  in  the  same  statute,  or  a  subsequent  one."  2  Hawk., 
ch.  26,  §  4 ;  King  v.  Davu^  Say.,  163  ;  Rex  v.  Boyall^  2  Buit., 
832 ;  Rex  v.  Harris^  4  T.  R.,  205 ;  King  v.  Sainsbury^  Id., 
457 ;  Rex  v.  Wright^  1  Burr.,  543. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  defendant  below  was  indicted  for  cutting,  with  intent 
to  appropriate  to  his  own  use,  twenty  white-oak  trees  and 
twenty  hickory  trees  of  the  United  States  standing  on  the 
public  lands.  The  jury  found  him  guilty,  and  he  moved  in 
arrest  of  judgment,  because  the  offence  charged  was  not  pun- 
ishable by  indictment ;  on  which  motion,  the  Circuit  Court 
certify  to  this  court  as  follows  : — 

"The  motion  of  defendant  in  arrest  of  judgment,  and  for 
a  new  trial  in  the  case,  coming  on  to  be  heard,  and  the  same 
having  been  argued  by  counsel  on  either  side,  the  opinions  of 
the  court  were  opposed  as  to  the  point,  '  whether  the  offence 
charged  and  set  forth  in  the  indictment,  of  cutting,  removing, 
or  using  for  any  other  than  naval  purposes,  any  trees  or 
timber  standing,  growing,  or  being  on  any  lands  belonging 
to  the  United  States,  whether  reserved  for  naval  purposes  or 
not,  is,  under  the  statutes  of  the  United  States,  an  indictable 
oflfence,  and  punishable  by  fine  and  imprisonment.' " 

The  case  presented  for  our  examination  involves  a  true 
construction  of  the  act  of  2d  March,  1831.  By  that  act,  any 
person,  who  shall  cut  and  appropriate  live-oak  or  red-cedar 
trees  reserved  for  naval  purposes,  is  clearly  indictable,  and, 
on  conviction,  may  be  fined  and  imprisoned.  We  do  not 
understand  this  to  be  controverted.  But  the  question  here 
is,  whether  the  term  "or  other  timber"  imposes  the  same 
penalty  on  those  who  cut  other  timbers,  such  as  oak  or 
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hickory  trees.  It  is  insisted  by  the  reasons  in  arrest,  that 
the  only  object  of  the  act  was  to  protect,  by  stringent  penal- 
ties, timbers  suited  to  shii>building  and  naval  purposes,  and 
which  had  been  reserved  for  such  public  use ;  and  that  it  is 
^oct-i  apparent  from  the  act  none  other  *were  contemplated 
J  by  Congress,  as  subject  to  protection  and  within  the 
description,  but  live-oak  and  red-cedar. 

To  which  it  is  answered,  on  the  part  of  the  United  States : — 

"1.  That  the  said  acts  constitute  an  offence  within  the 
meaning  of  the  act  of  2d  March,  1831,  because  it  does  em- 
brace the  cutting,  &c.,  of  timber  from  other  lands  belonging 
to  the  United  States  tlian  those  reserved  for  naval  purposes. 

"  2.  That  it  is  an  offence  for  which  an  indictment  is  the 
proper  remedy,  and  the  party  punishable  by  fine  and  im- 
prisonment.'' 

The  caption  of  the  act  would  indicate  that  timber  reserved 
for  naval  purposes  was  meant  to  be  protected  by  this  mode, 
and  none  other.  But  the  enacting  clause  is  general,  and  not 
restricted  to  live-oak  or  red-cedar,  nor  to  timber  specially 
reserved  for  naval  purposes;  and  therefore  cutting  and  using 
oak  and  hickory  trees  is  indictable ;  and  so  the  cutting  and 
using  of  any  other  description  of  timber  trees  from  the  public 
lands  would  be  equally  indictable ;  and  being  so,  the  punish- 
ment by  fine  and  imprisonment  must  follow  in  all  cases, — 
and  thus  we  answer  to  the  Ciicuit  Court. 

OBDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Michigan,  and  on  the  point  or  question  on  which 
the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  was  certified  to  this  court  for  its  opinion,  agree- 
ably to  the  act  of  Congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
the  opinion  of  this  court,  that  the  offence  charged  and  set 
forth  in  the  indictment  in  this  cause,  of  cutting,  removing, 
or  using,  for  any  other  than  naval  purposes,  any  trees  or 
timber  standing,  growing,  or  being  on  any  lands  belonging 
to  the  United  States,  whether  reserved  for  naval  purposes  or 
not,  is,  under  the  statutes  of  the  United  States,  an  indictable 
offence,  and  punishable  by  fine  and  imprisonment;  where- 
upon, it  is  now  here  ordered  and  adjudged  by  this  court,  that 
it  be  so  certified  to  the  said  Circuit  Court. 
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♦George  S.  Gaines,  Francis  S.  Lyon  and  his  r*Qrg 
Wife,  Sarah  Lyon,  James  M.  Davenport  and  L 
His  Wife,  Alethan  Davenport,  Goodman  G.  Griffin 
AND  his  Wife,  Willey  Ann  Griffin,  George  Fred- 
erick Glover,  Ann  Gaines  Glover,  Louisa  Daven- 
port Glover,  Mary  Thompson,  and  Mary  A.  Glover, 
Appellants,  v.  Isaac  W.  Nicholson,  Powhatan  B. 
Thermond,  Lewis  B.  Barnes,  John  T.  Moseley,  S.  M. 
GooDE,  AND  John  Hilman. 

Whilst  an  ejectment  suit  was  pending  to  try  the  legal  title  to  a  tract  of  land 
in  Mississippi,  the  defendants  filed  a  bill  on  the  equity  side  of  the  court, 
praying  for  a  perpetual  injunction,  upon  the  ground  that  the  plaintiffs  had 
obtained  a  patent  from  the  United  States  by  fraud  and  misrepresentation. 
But  the  fraud  is  not  established  by  the  evidence,  and  therefore  the  bill  must 
be  dismissed,  and  the  parties  remitted  to  the  trial  at  law. 

Where  there  are  reservations,  in  Indian  treaties,  of  specific  tracts  of  land, 
which  are  afterwards  found  to  be  the  sections  set  apart  for  school  purposes, 
under  a  general  law,  the  reservees  have  the  better  title.  They  hold  under 
the  original  Indian  title  which  the  United  States  confirmed  in  the  treaty. 
But  where  the  reservee  claimed  under  a  float,  no  specific  tract  of  land  being 
designated  for  him  in  the  treaty,  this  court  abstains  from  expressing  an 
opinion,  that  being  the  legal  question  pending  in  the  court  below.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

It  was  an  appeal  from  a  decree  by  the  equity  side  of  the 
court,  granting  a  perpetual  injunction  upon  the  appellants, 
who  were  plaintiffs  in  an  ejectment  suit  then  pending  on  the 
law  side  of  the  court. 

In  the  second  article  of  the  supplement  of  Dancing  Rabbit 
Creek  treaty  (7  Stat,  at  L.,  340),  made  on  the  27th  of  Sep- 
tember, 1830,  there  is  this  reservation : — "  Also,  one  section 
is  allowed  to  the  following  persons,  to  wit,  Middleton  Mackey, 
Wesley  Train,  Choclehomo,  Moses  Foster,  D.  W.  Wall,  &c., 
to  be  located  in  entire  sections,  to  include  their  present  resi- 
dence and  improvement,  with  the  exception  of  Molly  Nail 
and  Susan  Colbert,  who  are  authorized  to  locate  theirs  on  any 
unimproved  unoccupied  land." 

On  the  27th  of  August,  1832,  D.  W.  Wall,  one  of  the  res- 
ervees, assigned  all  his  right  and  title  under  the  treaty  to 
George  S.  Gaines  and  Allen  Glover,  who  procured  a  patent 
for  the  sixteenth  section  to  be  issued  to  them,  in  pursuance  of 
this  claim  under  the  treaty,  by  the  President,  on  the  7th  of 
December,  1838. 

1  Rrlibd  ok.    Trustees  of  Vincennes     How.,  280.     Cited.    Cooper  ▼.  Robert, 
University    v.    State    of  fmiiana.    14     18  How.,  179. 
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In  the  year  1841,  George  S.  Gaines,  Francis  S.  Ljron,  and 
the  heirs  at  law  of  Allen  Glover,  instituted  an  ejectment 
against  John  Hilman,  who  was  the  tenant  in  possession 
under  the  trustees  of  the  school  lands. 
*^^T}  *^^  1842  these  trustees  filed  a  bill  on  the  equity 
-I  side  of  the  court,  from  which  the  following  are 
extracts : — 

"  Humbly  complaining,  your  orators  would  respectfully 
show  unto  your  Honors,  that  your  orators,  Isaac  W.  Nichol- 
son, Powhatan  B.  Thermond,  Lewis  B.  Barnes,  John  T. 
Moseley,  and  S.  M.  Goode,  are  the  trustees  of  the  schools 
and  school  lands  reserved  by  the  acts  of  Congress  for  the  use 
of  schools  in  township  twelve,  range  eighteen  east,  situated 
in  the  County  of  Kemper,  in  the  State  of  Mississippi.  They 
would  further  show  unto  your  Honors,  that  section  sixteen, 
in  said  township  twelve,  range  eighteen  east,  was  reserved,  by 
the  acts  of  Congress,  for  the  use  of  schools  in  said  township, 
and,  being  so  reserved,  your  orators  took  possession  of  the 
same,  and  leased  it  to  your  orator,  John  Hilman,  who  went 
into  possession  of  said  tract  of  land  prior  to  the  27th  day  of 
March,  1841,  and  has  continued  in  possession  ever  since  until 
this  time. 

"  Your  orators  would  further  show  unto  your  Honors,  that 
on  the  27th  day  of  March,  in  the  year  1841,  an  action  of 
ejectment  was  instituted,  on  the  law  side  of  this  honorable 
court,  by  John  Doe,  lessee  of  George  S.  Gaines  and  Francis 
S.  Lyon,  and  of  the  heirs  at  law  of  Allen  Glover,  deceased, 
against  your  orator,  John  Hilman,  for  the  recovery  of  said 
section  sixteen,  and  to  dispossess  and  eject  your  orators  there- 
from, which  suit  is  still  pending  undetermined  in  said  court. 

"  Your  orators  would  further  show  unto  your  Honors,  that 
by  virtue  of  the  second  article  of  the  supplement  of  Dancing 
Rabbit  Creek  Treaty,  entered  into  on  the  27th  day  of  Septem- 
ber, 1830,  between  the  United  States  and  the  Choctaw  tribe 
of  Indians,  certain  portions  of  land,  situated  within  the  Ter- 
ritory ceded  by  the  said  Indians  to  the  United  States,  were 
reserved  to  divers  members  of  said  tribe  of  Indians,  and, 
amongst  others,  a  section  of  land  was  reserved  to  David  W. 
Wall,  in  the  following  words,  to  wit: — *  Also,  one  section  is 
allowed  to  the  following  persons,  to  wit,  Middleton  Mackey, 
Wesley  Train,  Choclehonio,  Moses  Foster,  D.  W.  Wall,  &c., 
to  be  located  in  entire  sections,  to  include  their  present  resi- 
dence and  improvement,  with  the  exception  of  MoUy  Nail 
and  Susan  Colbert,  who  are  authorized  to  locate  theirs  on 
any  uuimproved  unoccupied  land.' 

"  Your  orators  would  further  show  unto  your  Honors,  that 
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on  the  27th  day  of  August,  iu  the  year  1832,  the  said  David 
W.  Wall,  by  deed  of  that  date,  bai-gained,  sold,  and  conveyed, 
to  George  S.  Gaines  and  Allen  Glover,  all  the  right,  title, 
interest,  and  claim  of  him,  the  said  David  W.  Wall,  in  and 
to  a  certain  reservation  of  one  section  or  six  hundred  and 
fifty  acres  *of  land,  made  and  granted  to  him,  the  said  r#Qco 
David  W.  Wall,  under  and  by  virtue  of  the  provisions  •- 
of  a  treaty  made  and  concluded  between  the  United  States 
of  America,  and  the  Choctaw  tribe  of  Indians,  at  a  place 
called  Dancing  Rabbit  Creek,  in  said  nation,  in  the  month  of 
September,  1830. 

"  Your  orators  would  further  show  unto  your  Honors,  that 
the  said  George  S.  Gaines  and  Allen  Glover,  deceased,  falsely 
and  fraudulently  pretending  and  representing  to  the  Presi- 
dent of  the  United  States  that  the  said  David  W.  Wall,  at 
tlie  date  of  said  treaty,  resided  upon  said  section  sixteen,  in 
the  township  and  range  aforesaid,  and  had  his  improvement 
thereupon,  and  that  they  had  located  the  reservation  of  said 
Wall  upon  the  same  on  the  7th  day  of  December,  in  the  year 
1838,  procured  a  patent  to  be  issued  to  them,  conve)^ing  to 
them  the  said  section  sixteen,  in  township  twelve,  range 
eighteen  east. 

"  Your  orators  would  further  show  unto  your  Honors,  that 
at  the  date  of  said  treaty  the  said  David  W.  Wall  did  not 
reside,  nor  had  he  any  improvement,  upon  said  section  six- 
teen, as  aforesaid,  but  resided  at  a  long  distance  from  the 
same,  and  had  no  right  or  title,  claim  or  interest  whatever,  in 
said  section  of  land,  which  had  been  reserved,  as  your  orators 
distinctly  and  positively  aver,  for  the  use  of  schools  iu  the 
State  of  Mississippi,  by  the  laws  of  the  United  States. 

"  Your  orators  would  further  show  to  your  Honors,  that 
the  said  Gaines  and  Glover  were  so  well  aware  that  they  had 
no  right  to  the  said  section  of  land,  by  virtue  of  their  pur- 
chase from  the  said  Wall,  that  they  located  the  claim  of  said 
Wall  at  one  time,  as  your  orators  have  been  informed  and 
believe,  upon  another  section  of  land  near  Mayhew,  in  Oak- 
tibbeha  County,  but  finding  that  their  claim  to  said  last-named 
section  would  be  disputed,  they,  in  tlie  technical  language  of 
land-mongers  and  speculators,  lifted  the  same,  and  laid  it 
upon  said  section  sixteen.  Your  orators  would  further  show 
unto  your  Honors,  that,  by  virtue  of  the  patent  thus  falsely 
and  fraudulently  obtained,  they  have  been  advised  that  the 
said  Gaines  and  Allen  Glover,  deceased,  obtained  the  highest 
and  best  legal  title  to  said  section  sixteen,  when,  in  equity 
and  justice,  they  have  no  title  thereto,  but  the  same  belongs 
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to  your  orators,  as  trustees  and  tenant  of  the  schools  and 
school  lands,  as  aforesaid." 

The  bill  then  proceeded  with  the  usual  interrogatories, 
prayed  for  a  temporary  injunction,  and  afterwards  a  per- 
petual one. 

A  temporary  injunction  was  granted. 

The  respondents,  in  their  answer,  set  forth  the  circum- 
stances of  the  treaty,  averred  that  the  United  States  were  in- 
♦^'iQl  c^P^"'^®  ^^  *making  any  grant  of  land  which  was  re- 
J  served  by  the  treaty,  and  denied  the  alleged  fraud  in 
the  following  manner : — 

"  These  respondents,  further  answering,  say  that  the  said 
George  S.  Gaines  and  Allen  Glover,  deceased,  never  did, 
jointly,  nor  did  either  of  them  severally  or  separately,  falsely 
pretend  and  represent  to  the  President  of  the  United  States 
that  the  said  David  W.  Wall,  at  the  date  of  the  treaty,  resided 
upon  section  sixteen,  in  the  township  and  range  aforesaid, 
and  had  his  improvement  thereupon  ;  no  such  pretence  was 
ever  set  up  or  representation  made  to  the  President  of  the 
United  States,  or  any  one  else,  by  the  said  George  S.  Gaines, 
or  Allen  Glover,  in  his  lifetime,  or  either  of  them.  A  refer- 
ence to  the  record  of  the  executive  department  of  the  gov- 
ernment, or  even  to  the  published  documents  relating  to  the 
public  lands,  would  have  relieved  the  complainants  from  an 
allegation  so  utterly  false  and  unfounded." 

To  this  answer  there  was  a  general  replication. 

Some  testimony  was  taken  bearing  upon  the  points  of 
Wall's  residence,  age,  &c.,  but  none  touching  the  fraudulent 
representations  alleged  to  have  been  made  in  the  procurement 
of  the  patent. 

On  the  18th  of  November,  1845,  the  Circuit  Court  passed 
the  following  decree. 

**  Be  it  remembered,  that  this  cause  came  on  to  be  heard  at 
the  present  term,  before  the  Honorable  Samuel  J.  Gholson, 
judge,  &c.,  presiding,  upon  the  bill,  answers,  exliibits,  agree- 
ments, and  proof  in  the  cause,  and  upon  argument  on  both 
sides ;  and  now,  at  this  day,  the  court  being  sufficiently  ad- 
vised, and  because  it  appears  to  the  satisfaction  of  the  court 
that  the  complainants  are  entitled  to  the  relief  prayed  for  by 
them,  it  is  therefore  ordered,  adjudged,  and  decreed,  and  the 
couii;  doth  hereby  order,  adjudge,  and  decree,  that  the  judg- 
ment at  law  in  the  pleadings  mentioned,  and  all  attempts  to 
enforce  the  same,  be,  and  the  same  is  hereby,  perpetually  en- 
joined; and,  also,  that  the  said  defendants  be,  and  they  are 
liereby,  perpetuall}'  enjoined  from  ejecting  and  turning  out, 
or  from  commencing  any  other  or  further  suit  to  eject  and 
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turn  the  said  complainants,  or  their  successors  in  office,  out 
of  the  possession  of  the  section  of  land  in  the  pleadings  men- 
tioned, to  wit,  section  sixteen,  in  township  twelve,  range 
eighteen  east,  in  Kemper  County.  It  is  further  ordered,  ad- 
judged, and  decreed,  and  the  court  doth  hereby  order,  adjudge, 
and  decree,  that  the  defendants  shall,  within  sixty  days  from 
the  date  of  this  decree,  by  deed,  in  fee  simple,  without  war- 
ranty, convey,  quitclaim,  and  relinquish  to  the  complainants 
and  their  ^successors  in  office,  as  trustees  of  schools  r«q^A 
and  school  lands,  all  the  right,  title,  claim,  and  interest  ^ 
which  they,  the  said  defendants,  or  any  of  them,  have  in  and 
to  said  section  of  land ;  and  in  default  of  such  conveyance 
being  made  by  said  defendants  in  the  time  aforesaid,  then 
the  clerk  of  this  court  be,  and  he  is  hereby,  appointed  a 
commissioner  to  carry  into  effect  that  portion  of  this  decree 
directing  said  conveyance.  It  is  further  ordered,  adjudged, 
and  decreed,  that  the  defendants  shall  pay  all  the  costs  of 
this  suit.  This  ordered,  adjudged,  and  decreed,  this  18th  of 
November,  1845." 

From  which  decree  the  defendants  pray  an  appeal  to  the 
Supreme  Court  of  the  United  States,  ^ui  is  giSlted. 

The  cause  was  argued  by  Mr.  Lawrence  and  Mr.  Badger^ 
with  whom  was  Mr,  Inge^  for  the  appellants,  no  counsel 
appearing  for  the  appellees. 

The  counsel  for  the  appellants  made  the  following  points : — 

1.  That  by  the  treaty  the  whole  cession  passed  to  the 
United  States,  subject  to  the  reservations  mentioned  in  the 
treaty,  which  were  in  the  nature  of  exceptions  out  of  the 
grant,  and,  when  actually  located  according  to  the  treaty, 
took  effect  by  relation  from  its  date,  so  as  not  to  be  liable  to 
any  disposition  by  the  United  States ;  and  consequently,  if 
the  sixteenth  section  was  rightfully  selected  as  the  location 
of  Wall's  reservation,  the  same  could  not,  by  any  law  of  the 
United  States,  be  set  apart  or  appropriated  to  any  other  pur- 
pose ;  and  if  such  appropriation  in  fact  was  made  or  attempted, 
which  is  not  admitted,  it  was  void  as  against  Wall's  claim. 

2.  That,  according  to  the  ti-ue  intei*pretation  of  the  treat)', 
each  of  the  persons  named  in  the  above-quoted  clause  of  the 
supplement  was  entitled  to  a  section,  whether  he  had  a  resi- 
dence or  not.  The  fact  of  a  residence  was  immaterial  to  the 
right, — which  was  absolute,  independently  of  residence, — and 
only  served  to  determine  the  location  where  the  party  had  a 
residence;  those  without  residences,  and  the  two  persons 
specially  excepted  out  of  the  restriction  imposed  by  the  resi- 
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deuce,  having  necessarily  a  right  to  make  locations  on  any 
unimproved  and  unoccupied  land.  Otherwise,  the  main  pur- 
pose of  the  clause  would  be  disappointed,  contrary  to  its  true 
intent  upon  sound  rules  of  construction.  But  if  this  were 
doubtful  upon  the  clause  itself,  our  interpretation  must  still 
prevail;  because  by  the  eighteenth  article  of  the  treaty  (7 
Stat,  at  L.,  886)  it  is  expressly  declaimed  and  agreed,  that  even 
well-founded  doubts  shall  be  resolved  in  its  interpretation  in 
*^fi1 1  ^^^^^  ^^  ^^^  *Indians.  And  therefore,  it  not  appearing 
J  that  Wall  had  any  residence  of  his  own,  but  it  being, 
on  the  contrary,  proved  that  at  the  date  of  the  treaty  he  was 
an  unmarried  man,  without  any  family,  and  residing  in  the 
family  of  another  person,  the  location  of  his  reservation  upon 
the  sixteenth  section  was  well  and  rightfully  made,  and  the 
patent  properly  issued. 

8.  If  Wall's  reservation  was  not  rightfully  located  upon 
the  said  sixteenth  section,  yet  the  appellees  were  not  entitled 
to  relief.  Their  case  is,  in  substance,  that  Gaines  and  Glover, 
by  representing  to  the  President  of  the  United  States  that 
Wall  had  a  residence  in  that  section,  fraudulently  procured 
the  grant  to  issue,  &c.  But  all  such  representations  are 
denied  by  the  appellants,  and  no  proof  is  offered  to  sustain 
the  charge.  The  appellants  aver,  and  the  fact  is,  that  the 
location  was  made  and  the  grant  issued  upon  a  representation 
of  the  truth  as  they  understood  it,  and  with  full  knowledge 
of  the  facts  by  the  officers  of  the  government.  So  that,  if 
Wall  was  not  entitled  so  to  locate,  the  case  was  one  of  mere 
error  on  the  part  of  the  government  in  the  interpretation  of 
the  treaty,  and  not  a  fraudulent  contrivance  of  the  party  to 
prejudge  or  mislead  those  officers.  And  therefore  the  case, 
as  it  appears,  would  give  no  ground  of  relief  if  truly  stated  in 
the  bill ;  and  if  it  would,  yet  that  case  does  not  sustain  the 
bill  as  framed. 

And  upon  the  whole,  it  will  be  insisted  that  the  decree  is 
erroneous,  and  ought  to  be  reversed  and  the  bill  dismissed. 

The  following  authorities  will  be  relied  on. 

On  the  first  point.  Doe  v.  Bearddey^  2  McLean,  412 ;  Stoch 
ton  V.  Williams^  1  Doug.  (Mich.),  547  ;  Act  of  April  21, 1806 
(2  Stat,  at  L.,  401,  §  6)  ;  Act  of  March  8, 1808  (2  Stat,  at  L., 
238,  §  12) ;  Opinion  of  Attorney-General  (Ex.  Doc.  2  Sess. 
26th  Congress),  1419. 

On  the  second  point,  EucKela  v.  WehK  3  Hawks  (N.  C), 
155.  In  connection  with  the  provisions  of  the  treaty.  Opinion 
of  Attorney-General,  2  Land  Laws,  188,  205. 

On  the  tliird  point,  Oirinion  of  Attorney-General,  2  Land 
Laws,  206. 
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Mr  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  the  State  of  Mis- 
sissippi. 

The  bill  was  filed  by  the  appellees  in  the  court  below 
against  the  defendants,  to  enjoin  proceedings  in  an  action  of 
ejectment  brought  to  recover  possession  of  the  sixteenth 
section  of  *township  twelve,  range  eighteen  east,  r#Q/>o 
County  of  Kemper,  State  of  Mississippi.  L 

By  the  twelfth  section  of  an  act  of  Congress,  passed  March 
3,  1803,  entitled  "  An  act  regulating  the  grants  of  land,  and 
providing  for  the  disposal  of  the  lands  of  the  United  States 
south  of  the  State  of  Tennessee  "  (2  Stat  at  L.,  229),  the 
sixteenth  section  in  each  township  was  reversed,  and  appro- 
priated to  the  support  of  schools  within  the  same.  And  by 
the  sixth  section  of  an  act  of  Congress,  passed  April  21, 1806, 
entitled  an  act  in  addition  to  the  act  aforesaid  (2  Stat,  at  L., 
401),  it  was  provided,  that  whenever  the  sixteenth  section 
should  fall  upon  land  already  granted  by  Congress,  or  claimed 
by  virtue  of  a  British  grant,  the  Secretaiy  of  the  Treasury 
should  locate  another  section  in  lieu  thereof  for  the  use  of 
schools  within  the  township.  And  by  an  act  of  Congress, 
passed  January  9,  1815,  entitled  "An  act  to  provide  for  leas- 
ing certain  lands  reserved  for  the  support  of  schools  in  the 
Mississippi  Territory  "  (3  Stat,  at  L.,  163),  it  was  provided, 
that  the  county  court  of  each  county  in  the  Territory  should 
appoint  agents,  who  were  empowered  to  lease  these  reserved 
sections  for  the  purpose  of  improving  the  same,  or  for  an  an- 
nual rent,  as  they  might  think  best ;  and  to  apply  the  pro- 
ceeds to  purposes  of  education  within  the  township. 

The  act  also  provided  for  laying  out  the  sections  into  con- 
venient farms,  of  not  less  than  one  hundred  and  sixty,  nor  more 
than  three  hundred  and  twenty  acres  each ;  for  the  removal 
of  intruders  and  trespassers ;  and  also  for  the  punishment  of 
all  persons  cutting  timber  or  committing  other  waste  ui)on 
the  tract. 

The  last  section  provided,  that  the  leases  granted  by  virtue 
of  the  act  should  be  limited  to  the  period  of  the  termination 
of  the  Territorial  government,  and  should  cease  after  the  1st 
of  January  next  succeeding  the  establishment  of  tlie  State 
government. 

It  is  admitted  that  the  appellees  are  the  trustees  of  schools 
and  school  lands  in  township  No.  12,  duly  elected  and  qualified 
under  the  laws  of  the  State  of  Mississippi ;  and  that  they  are 
charged  with  the  care  and  management  of  the  same  (How. 
&  Hutch.  Dig.,  p.  126  et  «ea.) ;  and  also,  that  John  Hilman, 
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the  defendant  in  the  ejectment  suit,  was  in  possession  under 
a  lease  from  the  said  trustees. 

They  had  taken  possession  of  the  section  as  early  as  1834. 
The  suit  in  ejectment  was  brought  in  1841. 

The  premises  lie  within  the  territory  formerly  belonging  to 
the  Choctaw  nation  of  Indians,  and  which  was  ceded  to  the 
♦^AQi  *United  States,  by  treaty,  at  Dancing  Rabbit  Creek, 
^^^J  27th  September,  1830  (7  Stat,  at  L.,  333). 

By  the  supplementary  articles  of  that  treaty  (p.  340),  cer- 
tain reservations  were  made  to  Indians  by  name,  and  among 
others  the  following : — "  Also,  one  section  is  allowed  to  the 
following  persons,  to  wit,  Middleton  Mackey,  Wesley  Train, 
Choclehomo,  Moses  Foster,  D.  W.  Wall,  &c.,  to  be  located  in 
entire  sections,  to  include  their  present  residence  and  improve- 
ment, with  the  exception  of  Molly  Nail  and  Susan  Colbert, 
who  are  authorized  to  locate  theirs  on  any  unimproved  unoc- 
cupied land." 

D.  W.  Wall,  one  of  the  reservees,  on  the  27th  of  August, 
1832,  assigned  all  his  right  and  title  under  the  treaty  to 
George  S.  Gaines  and  Allen  Glover,  who  procured  a  patent 
for  the  sixteenth  section  to  be  issued  to  them,  in  pursuance  of 
this  claim  under  the  treaty,  by  the  President,  on  the  7th  of 
December,  1838. 

The  former,  and  the  heirs  of  the  latter,  compose  the  plain- 
tiffs in  the  ejectment  suit  in  the  court  below,  claiming  under 
the  patent ;  and  the  defendants  in  the  bill  filed  to  enjoin  that 
suit  by  the  school  trustees,  claiming  under  the  acts  of  Con- 
gress above  referred  to. 

The  court  below  granted  a  preliminary  injunction  on  the 
filing  of  the  bill,  staying  the  proceedings  at  law,  and  on  the 
final  hearing  decreed  a  perpetual  injunction ;  and  also,  that 
the  defendants  relinquish  all  their  right  and  interest  in  the 
section  to  the  school  trustees  and  their  successors  in  office. 

The  clause  in  the  treaty  reserving  to  Wall,  among  others,  a 
section  of  the  land  ceded,  upon  a  strict  construction  of  its 
terms,  would  seem  to  confine  the  reservation  to  a  tract,  not 
exceeding  a  section,  on  which  he  resided  and  had  made  im- 
provements at  the  date  of  the  treaty ;  but  a  more  liberal  con- 
struction has  been  properly  given  to  the  clause  by  the  officers 
of  the  government,  and  which  was  inculcated  by  the  eigh- 
teenth article  of  the  treaty  itself,  by  which  the  reservee  is 
allowed  a  section,  although  not  a  resident  at  the  time,  and 
without  having  made  any  improvements  upon  the  particular 
tract.  In  cases  of  residence  and  improvements,  the  location 
must  be  such  as  shall  include  them. 

Wall,  it  seems,  was  a  minor,  and  resided  with  his  father  at 
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the  date  of  the  treaty,  and  therefore  was  not  within  its  terms, 
so  that  locality  could  be  given  to  any  particular  section  by  a 
reference  to  residence  or  improvements.  But  under  the 
liberal  construction  mentioned,  the  right  to  a  section,  not- 
withstanding, existed, — a  right,  however,  to  no  particular 
tract  or  *section,  but  at  large,  to  be  located  upon  some  r*©/*^ 
portion  of  the  ceded  territory, — what,  in  common  par-  '■ 
lance,  is  denominated  a  float. 

The  deed  to  Gaines  and  Glover  does  not  profess  to  convey 
any  particular  section,  but  only  his  right,  generally,  to  that 
amount  of  land  reserved  to  him  under  the  treaty.  A  loca- 
tion, therefore,  became  necessary  before  the  issuing  of  the 
patent  by  the  President. 

The  bill  charges  that  the  grantees,  Gaines  and  Glover,  in 
order  to  induce  the  President  to  issue  the  patent  to  them  for 
the  sixteenth  section  of  township  No.  12,  which,  it  is  claimed, 
had  been  appropriated  by  the  acts  of  Congress  already  re- 
ferred to,  for  the  use  of  schools,  falselj'  and  fraudulently 
represented  that  Wall  resided  upon  the  same  at  the  date  of 
the  treaty,  and  had  made  improvements  thereon  ;  thus  bring- 
ing the  application  for  the  particular  parcel  of  land  within 
the  strict  terms  of  the  treaty,  and  presenting  a  case  upon 
which  the  right  to  it  was,  confessedly,  paramount  to  any  that 
could  be  pretended  in  the  State  or  township,  as  a  school 
reservation. 

This  is  the  ground  set  forth  by  the  complainants  upon 
which  to  invoke  the  equitable  interposition  of  the  court  to 
set  aside  and  annul  the  patent,  and  remove  the  encumbrance 
from  their  title,  and  to  stay  the  proceedings  at  law.  And 
undoubtedly,  if  the  facts  thus  charged  have  been  established 
by  the  pleadings  and  proofs,  a  right  to  sucli  equitable  inter- 
position for  the  relief  sought  has  been  made  out,  and  the 
decree  of  the  court  below  snould  be  upheld. 

But,  on  looking  into  the  answer  and  proofs  in  the  record, 
there  does  not  appear  to  be  any  evidepce  of  the  fraud  or  im- 
position alleged;  nor  any  thing  to  rebut  the  presumption, 
which  we  must  assume  till  the  contrary  is  shown,  that  the 
patent  was  issued  with  a  full  knowledge  of  all  the  circum- 
stances upon  which  the  complainants  rely  to  invalidate  it. 
Fraud  is  not  to  be  presumed,  and  the  burden,  therefore,  lay 
upon  the  complainants  to  establish  it ;  and  having  failed,  all 
ground  for  the  equitable  relief  failed  also ;  and  the  court 
beiow  should  have  dismissed  the  bill,  leavhig  the  parties  to 
the  settlement  of  their  rights  in  the  action  at  law.  In  the 
absence  of  fraud  or  imposition  in  the  issuing  of  the  patent, 
the  question  was  one  of  conflicting  title  under  the  treaty  on 
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one  side,  and  the  acts  of  Congress,  appropriatiue  every  six- 
teenth section  in  the  townships  for  the  benefit  of  schools,  on 
the  other, — ^a  question  purely  of  law. 

The  State  of  Mississippi  acquired  a  right  to  every  six- 
teenth section,  by  virtue  of  these  acts,  on  the  extmguishment 
of  the  Indian  right  of  occupancy,  the  title  to  which,  in  re- 
^Qoc-i  spect  to  the  *particular  sections,  became  vested,  if 
J  vested  at  all,  as  soon  as  the  surveys  were  made  and 
the  sections  designated.  No  patent  was  necessary,  or  is  ever 
issued,  for  these  school  sections.  And  the  question  presented 
is,  whether  the  general  right  reserved  to  Wall  under  the 
treaty,  to  select  a  section  of  land  in  the  ceded  territory, 
operated  to  suspend  the  vesting  of  the  title  in  the  State,  till 
a  selection  could  be  made  and  patent  issued,  under  the  direc- 
tion of  the  President;  or  whether  the  selection  in  respect  to 
these  general  floating  rights,  that  bound  no  particular  parcel 
or  section,  must  be  made  in  subordination  to  the  right  ac- 
quired by  the  State. 

The  question,  as  before  said,  is  one  of  law,  and  should  have 
been  left  to  the  trial  at  law  in  the  action  of  ejectment  pend- 
ing between  the  parties. 

There  is  no  doubt  but  that  all  persons  in  whose  behalf 
reservations  were  made  under  the  treaty,  and  who  were 
residents  upon  any  particular  tract,  and  had  made  improve- 
ments thereon  at  its  date,  were  entitled  to  the  section,  in- 
cluding their  improvements,  in  preference  to  any  other  right 
that  could  have  been  previously  acquired  under  the  govern- 
ment ;  because  the  land  embraced  within  the  section  was  so 
much  excepted  from  the  cession.  No  previous  grant  of 
Congress  could  be  paramount,  according  to  the  rights  of 
occupancy  which  this  government  has  always  conceded  to  the 
Indian  tribes  within  her  jurisdiction. 

It  was  so  much  carved  out  of  the  Territory  ceded,  and 
remained  to  the  Indian  occupant,  as  he  had  never  parted 
with  it.  He  holds,  strictly  speaking,  not  under  the  treaty  of 
cession,  but  under  his  original  title,  confirmed  by  the  govern- 
ment in  the  act  of  agreeing  to  the  reservation. 

But  the  question  here  is,  whether  the  reservation  of  a 
right,  not  to  any  particular  parcel  or  section  of  the  territory 
ceded,  but  a  right,  generally,  to  have  that  quantity  of  land 
out  of  it,  and  to  be  located  under  the  direction  of  the  Presi- 
dent, stands  upon  the  same  footing,  and  has  the  effect  to  cut 
off  the  right  claimed  by  the  State  to  have  attached  under  the 
acts  of  Congress  to  the  school  section  previous  to  the  location 
made  by  the  President. 

We  forbear  expressing  any  opinion  upon  it,  as  the  question 
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ia  not  now  properly  before  us,  and  as  it  belongs  to  the  action 
at  law,  the  trial  of  which  should  not  be  anticipated  or  the 
case  prejudged. 

We  shall  therefore  reverse  the  decree,  and  remit  the  pro- 
ceedings to  the  court  below,  with  directions  to  dissolve  the 
injunction  and  dismiss  the  bill  of  the  complainants. 

♦order.  [*366 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  tlie  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  for  further  proceedings 
to  be  had  therein,  in  conformity  to  the  opinion  of  this  court. 
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Rear. 

No  exception  can  be  taken  in  this  court  which  was  not  moved  below,  or  which 
does  not  appear  in  sonic  way  on  the  record  1>clow. 

Formerly  the  laws  of  Louisiana  did  not  allow  interest  on  accounts  or  unliqui- 
dated claims ;  but  now  it  is  due  from  the  time  the  debtor  is  put  in  default 
for  the  payment  of  the  principal. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Louisiana. 

Reab  was  a  citizen  of  Connecticut,  and  Barrow  of  Louisi- 
ana. 

The  facts  in  the  case  appeared  by  the  record  to  be  these. 

On  the  6th  of  February,  1845,  Reab  purchased,  at  New 
Orleans,  from  J.  R.  Conner,  alleged  to  be  the  lawfully  au- 
thorized agent  of  Barrow,  35,000  gallons  of  molasses,  at  tlie 
rate  of  twelve  and  a  half  cents  per  gallon,  to  be  delivered  at 
Field's  Mills  on  the  Bayou  Lafourche ;  said  molasses  being 
represented  as  the  croj)s  of  two  plantations  owned  by  Barrow, 
one  being  called  the  Myrtle  Grove  Plantation,  and  the  other 
being  called  the  Home  Plantation,  or  Home  Place.  At  the 
time  of  purchase,  Reab  paid  to  Conner  for  Barrow  five  hun- 
dred dollars. 

Conper  gave  an  order  upon  Barrow  for  the  molasses,  to  M 
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delivered  to  Reab  or  order,  who  sent  a  William  Patton  for  it. 
The  overseer  wrote  upon  the  face  of  the  order,  in  pencil, 
''  The  molasses  has  all  been  shipped  from  Myrtle  Grove  and 
the  Residence." 

On  tlie  20th  of  March,  1845,  Reab  brought  an  action  in  the 
Circuit  Court  against  Barrow,  claiming,  for  expenses  of  send- 
ing a  vessel,  &c.,  and  for  the  rise  in  the  price  of  molasses,  the 
sum  of  $8,755.07. 

On  the  22d  of  April,  1845,  Barrow  answered  the  petitix)n 
*^r71  ^y  *^  general  denial,  and  by  denying  specially  that 
J  Conner  was  his  agent. 

In  March,  1847,  the  cause  came  .up  for  trial,  when  the  jury 
found  a  verdict  for  the  plaintiflF  for  f3,000,  with  interest. 
Whereupon  the  court  entered  judgment  against  Barrow  for 
the  sum  of  three  thousand  dollars,  with  interest  thereon  at 
the  rate  of  five  per  cent,  per  annum  from  judicial  demand,  the 
29th  day  of  March,  1845,  till  paid ;  and  the  costs  of  suit. 

In  the  course  of  the  trial,  the  following  bill  of  exceptions 
was  taken. 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  to  wit, 
on  the  9th  day  of  March,  1847,  the  plaintiflF  oflfered  in  evi- 
dence, attached  to  the  deposition  of  William  C.  Patton,  a 
written  instrument  in  the  words  following : — 

"  '  Mr.  R.  R.  Barrow,  or  manager,  will  deliver  to  Mr.  Josiah 
Reab,  or  order,  the  molasses  on  Myrtle  Grove,  as  well  as  the 
production  of  the  Home  Place,  or  Residence,  said  molasses  to 
be  delivered  in  casks,  to  be  furnished  by  the  purchaser  at 
Field's  mills,  and  oblige,  &c.  J.  R.  Conner.' 

"  Upon  which  was  this  indorsement : — 

"  *  Deliver  to  Mr.  William  Patton.  Josiah  Reab.' 

"  Written  on  the  face,  by  overseer  of  the  defendant,  in 
pencil : — 

"  *  The  molasses  has  all  been  shipped  from  Myrtle  Grove 
and  the  Residence.  N.  L.  F.  Monroe.' 

"  And  after  the  evidence  had  been  given  to  the  jury  by 
both  parties,  the  defendant,  through  his  counsel,  requested 
the  court  to  charge  the  jury,  that,  in  order  to  recover  dam- 
ages for  the  alleged  failure  of  the  defendant  to  deliver  the 
article  sold  by  his  alleged  agent,  as  set  forth  in  the  plaintiff's 
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petition,  it  would  be  necessary  for  him  to  show  that  a  demand 
in  writing,  or  in  one  of  the  other  modes  prescribed  by  article 
1905  of  the  Louisiana  Code,  had  been  made  upon  him  for 
the  delivery  of  the  article  sold,  by  the  vendee,  or  some  person 
authorized,  and  that  he  had  been  put  in  default  according  to 
the  terms  of  the  said  article  1905.  Whereupon  the  court 
charged  the  jury,  that,  if  they  should  be  satisfied  that  there 
had  been  a  sale,  and  that  the  instrument  aforesaid  was  a 
memorandum  of  the  sale,  with  the  indorsement  of  the  vendee 
for  the  delivery  of  the  thing  sold,  and  that  the  same  had  been 
presented  to  the  defendant  or  his  authorized  agent,  such 
would  be  a  demand  in  writing  under  the  terms  of  the  article 
1905  of  the  Louisiana  Code. 

***To  which  opinion  and  charge  of  the  court  the  r«D£>o 
defendant,  through  his  counsel,  excepted,  and  prayed  ^ 
leave  of  the  couit  that  said  exception  be  made  of  record,  and 
that  he  have  his  bill  of  exception  thereto ;  which  leave  was 
granted  by  the  honorable  court,  and  this,  the  bill  of  excep- 
tions of  the  defendant  to  the  said  charge  of  the  court,  was  then 
and  there  signed  and  sealed  by  the  honorable  court. 

[l.  s.]  Theo.  H.  McCaleb,  U.  S.  Judge^^ 

The  defendant,  Barrow,  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  submitted  on  printed  argument  by  Mr.  DoumSj  for 
the  plaintiff  in  error,  and  argued  orally  by  Mr.  Baldwin^  for 
the  defendant  in  error. 

Mr.  Downs^  for  the  plaintiff  in  error,  contended  that  the 
judge  erred  in  his  charge  to  the  jury,  in  this :  that  in  stating 
what  was  requisite  to  make  the  demand  in  writing  a  good  one, 
under  the  1905th  article  of  the  Louisiana  Code,  he  ought  to 
have  informed  the  jury,  among  other  things,  that  they  must 
be  satisfied  that,  when  the  demand  was  made,  a  proper  tender 
of  the  price  was  also  made ;  for  this  is  a  necessary  and  an 
essential  part  of  a  legal  demand,  so  as  to  put  a  party  in  de- 
fault or  delay,  to  entitle  the  plaintiff  to  recover.  This  the 
judge  did  not  do,  as  the  bill  of  exceptions  shows.  The  Lou- 
isiana Code  requires  this  formality,  as  has  been  frequently 
decided  by  the  Supreme  Court  of  Louisiana.  La.  Code,  art. 
1905  et  seq. ;  11  La.,  77,  101. 

IL  The  court  also  erred  (and  this  question  is  submitted  as 
an  error  apparent  on  the  face  of  the  record)  in  giving  judgment 
for  interest  on  a  demand  for  damages.  Interest  can  be  allowed 
by  the  laws  of  Louisiana  only  on  a  liquidated  demand,  and 
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not  Oil  a  claim  for  damages.    4  Mart.  (La.),  620 ;  2  La.,  680 ; 
4  La.,  129-140 ;  8  La.,  672. 

Mr.  Baldwin^  for  the  defendant  in  error. 

1.  The  only  question  which  can  be  raised  under  the  bill  of 
exceptions  is,  whether  the  presentment  of  the  written  order, 
with  the  indorsement  of  Reab  thereon,  to  the  defendant  below, 
or  his  authorized  agent,  was  a  demand  in  writing.  As  no  par- 
ticular form  of  demand  is  required,  it  is  difficult  to  conceive 
liow  this  can  be  denied.  See  Wilbor  v.  Mc&illicuddy^  3  La., 
383 ;  Kelly  v.  Caldwell,  4  La.,  40. 

Conner,  who  signed  the  order  to  deliver,  being  the  agent 
of  the  defendant,  the  order  is  itself  proof  that  the  plaintiff  had 
*3691  *^^^^®  every  thing  necessary  to  entitle  him  to  receive 
-I  the  merchandise.  Consequently,  there  is  no  question 
as  to  the  tender  of  performance  by  the  plaintiff.  If  any  ques- 
tion of  that  kind  had  arisen  below,  there  was  abundant  proof 
in  the  case  that  the  plaintiff  had  done  every  thing  required  of 
him,  and  was  ready  to  receive  the  property ;  but  the  excep- 
tion is  taken  only  to  the  direction  of  the  judge,  that  the  pre- 
sentation of  this  order,  with  the  indorsement  of  the  plaintiff 
thereon,  was  a  demand  in  writing. 

It  was  not  only  a  demand  in  writing,  but  there  was  a  refusal 
in  writing,  which,  of  course,  from  its  very  nature,  relieved  the 
plaintiff  of  the  necessity  of  any  further  offer  or  act.  If  there 
was  no  molasses  there,  it  would  have  been  idle  to  have  made 
any  further  tender  or  demand. 

The  judge  did  not  refuse  to  charge  that  a  demand  must  be 
made  and  a  default  proved.  His  charge  is  in  effect  a  compli- 
ance with  the  request  of  the  defendant's  counsel, — ^that,  ad- 
mitting the  necessity  of  a  demand,  it  had  been  proved  by  the 
production  of  the  order. 

The  debtor  is  put  in  default  by  a  tender  to  perform  (art. 
1907,  Louisiana  Code)  and  by  a  demand  of  performance  (art. 
1906).  The  bill  of  exceptions  alludes  only  to  article  1905, 
and  says  nothing  about  the  former.  Hence,  the  instruction 
only  had  reference  to  the  demand,  and  the  tender  must  be 
implied  to  have  been  regularly  made. 

2.  The  allowance  of  interest  was  proper.  The  decisions 
relied  on  by  the  counsel  for  the  plaintiff  in  error  were  made 
while  an  article  of  the  Code  of  Practice  was  in  force  which 
has  since  been  repealed.  That  article  was  as  follows  (No. 
663): — "No  interest  shall  be  allowed  on  accounts  or  un- 
liquidated demands.''  It  was  repealed  by  the  fifteenth  section 
of  the  act  of  20th  March,  1839.     Louisiana  Acts,  p.  168. 

Since  the  repeal  of  that  article,  the  law  of  interest  applicar 
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ble  to  the  case  is  found  in  art.  1932  of  the  Civil  Code,  as  fol- 
lows : — "  In  contracts  which  do  not  stipulate  for  the  payment 
of  interest,  it  is  due  from  the  time  the  debtor  is  put  in  default 
for  the  payment  of  the  principal,  and  is  to  be  calculated  on 
whatever  sura  shall  be  found  by  the  judgment  to  have  been 
due  at  the  time  of  the  default."  One  of  the  modes  of  puttiu[; 
in  default  is  by  suit,  another  by  demand,  &c.  (art.  1905.) 
Interest  might,  therefore,  have  been  allowed  from  the  demand, 
but,  as  that  preceded  the  suit  only  a  few  days,  the  date  of 
citation  was  taken. 

No  question  appears  to  have  arisen  at  the  trial  in  relation 
to  the  interest. 

♦In  Porter  v.  Barrow^  3  La.  Ann.,  140,  it  was  de-  r«q7o 
cided,  on  breach  of  a  similar  contract  to  that  which  is  '- 
the  subject  of  the  present  suit,  that  tlie  court  may,  in   its 
discretion,   allow  interest  fi*om  judicial  demand.     8  Rob. 
(La.),  361. 

In  Petrie  v.  Wofordy  3  La.  Ann.,  562,  the  court  say, — 
"We  have  hitherto  held  that  sums  due  on  contracts  bear 
interest  from  judicial  demand,  though  unliquidated.'*  And 
see  also  2  La.  Ann.,  878. 

In  Mj/der  v.  Thayer^  3  La.  Ann.,  149,  where  the  suit  was 
brought  for  breach  of  contract  to  ship  goods,  the  plaintiff  was 
held  to  be  entitled  to  recover  the  value  of  the  goods  at  the 
port  of  destination,  with  interest  from  the  time  of  judicial 
demand. 

See  also  Ender$  v.  Board  of  Publie  Works^  1  Grfttt.  (Va.), 
389,  where  the  court  say  that,  "  as  a  general  rule,  the  value 
of  the  articles  to  be  delivered,  at  the  time  when  they  should 
have  been  delivered,  with  interest  from  such  time  of  delivery, 
forms  the  proper  measure  of  damages  in  actions  for  the 
breach  of  executory  contracts  for  the  sale  and  delivery  of 
personal  property."    2  N.  Y.,  135. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error,  in  his  argument,  relies  on  two 
grounds  for  reversing  the  judgment  below. 

One  is,  that  the  judge  should  have  instructed  the  jury  that 
they  must  be  satisfied,  when  the  demand  was  made,  that  a 
proper  tender  of  the  price  was  also  made. 

But,  on  turning  to  the  record,  it  does  not  appear  that  any 
exception  was  taken  at  the  trial  for  any  omission  of  this 
kind.  And  it  is  a  well-settled  practice,  that  no  exception 
can  be  taken  here  which  was  not  moved  below,  or  which 
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does  not  appear  in  soroe  way  on  the  record  below.     0-arland 
V.  Davis^  4  How.,  131, 143. 

Besides  this  objection  to  the  present  ground  assigned  for  a 
reversal,  the  presumption  is,  that  the  judge  in  truth  informed 
the  jury,  that  a  proper  tender  or  readiness  to  pay  must  be 
shown,  unless  waived  by  Barrow,  or  the  exception  would 
have  been  taken  there,  and  would  be  spread  on  the  record. 
Much  more  is  this  to  be  presumed,  as  such  tender  or  readi- 
ness was  averred  in  the  declaration ;  and  its  importance, 
therefore,  was  called  to  mind,  as  well  as  being  recognized  by 
the  laws  of  Louisiana.  FerrarCs  AdrrCx  v.  Lambeth  et  oZ,  11 
La.,  77,  101. 

The  other  exception  urged  here  is  the  allowance  by  the 
court  of  interest  on  the  verdict.  This  allowance  appears  on 
the  record,  and  was  in  conformity  to  the  finding  of  the  jury, 
which  was  "  for  three  thousand  dollars,  with  interest." 
*S7n  *'^^  ^®  sure,  the  laws  of  Louisiana  once  provided 
J  that  "  no  interest  shall  be  allowed  on  accounts  or  un- 
liquidated claims."  (Code  of  Practice,  No.  564;  4  Mart. 
(La.),  620;  2  La.,  680;  4  La.,  129,  140;  and  8  La.,  672.) 
But  on  the  20th  of  March,  1839,  this  provision  was  repealed. 
(Louisiana  Acts,  §  16,  p.  168 ;  2  La.  Ann.,  878.)  And  the 
rule  since  established,  in  article  1932  of  the  Civil  Code,  is, — 
"  In  contracts  which  do  not  stipulate  for  the  payment  of 
interest,  it  is  due  from  the  time  the  debtor  is  put  in  default 
for  the  payment  of  the  principal,  and  is  to  be  calculated  on 
whatsoever  sum  shall  be  found  by  the  judgment  to  have 
been  due  at  the  time  of  the  default." 

This  provision  has,  in  several  cases  in  Louisiana,  been  held 
to  apply  to  transactions  of  this  kind,  settling  the  law  now  to 
be  as  the  court  below  virtually  adjudged;  namely,  that 
"  sums  due  on  contracts  bear  interest  from  judicial  demand, 
though  unliquidated."  Petrie  v.  Woffard^  3  La.  Ann.,  662 ; 
Porter  v.  Barrow^  Id.,  140 ;  and  Ryder  v.  Thayer^  Id.,  149 ; 
Sullivan  v.  Williams^  2  La.  Ann.,  878 ;  8  Rob.  (La.),  361 ; 
Erwin  v.  Fenwick^  6  Mart.  (La.)  N.  s.,  230. 

Such,  too,  seems  to  be  the  rule  as  to  interest  in  some  other 
States,  resting  on  general  principles.  Van  Rensselaer  v. 
Jewett^  2  N.  Y.,  135 ;  Enders  v.  Board  of  Public  Works,  1 
Gratt.  (Va.),  389.  More  especially  has  this  been  considered 
allowable,  in  England  as  well  as  this  country,  if,  as  here, 
interest  being  given  as  a  part  of  the  damages  for  a  wrongful 
refusal  to  fulfil  a  contract.  Amott  v.  Redfem,  3  Bing.,  353 ; 
2  Car.  &  P.,  88  ;  8.  c,  1  Maul.  &  Sel.,  169  ;  Doug.,  376 ;  Noe 
Y.Hodges,  6  Humph.  (Tenn.),  103;  Pet.  C.  C,  172;  Cooke 
(Tenn.),  446.  But  the  general  practice,  where  no  statute  or 
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usage  exists  to  the  contrary,  is,  not  to  allow  interest  on 
unliquidated  damages  due  in  cases  of  ordinary  contracts. 
Anonymous^  1  Johns.  (N.  Y.),  315;  2  Pa.,  652;  Pet.  C.  C, 
85,  172,  221 ;  Colton  v.  Bratjff,  15  East,  223 ;  3  Gilm.  (111.), 
626.  Independent,  however,  of  the  rule  elsewhere,  the  law 
in  Louisiana  must,  in  this  instance,  govern  in  respect  to 
interest ;  and,  as  we  have  before  shown,  it  sustains  the  course 
adopted  by  the  Circuit  Court. 

There  was  one  formal  exception  taken  below,  and  set  out 
on  the  record,  which  has  not  yet  been  noticed.  The  defend- 
ant insisted,  that  it  was  necessarj'  for  the  plaintiff  to  show  a 
demand  in  writing. 

"  Whereupon  the  court  charged  the  jury,  that  if  they 
should  be  satisfied  that  there  had  been  a  sale,  and  that  the 
instrument  aforesaid  was  a  memorandum  of  the  sale,  with  the 
indorsement  of  the  vendee  for  the  delivery  of  the  thing  sold, 
and  *tliat  the  same  had  been  presented  to  the  defend-  r«QYo 
ant  or  his  authorized  agent,  such  would  be  a  demand  '■ 
in  writing  under  the  terms  of  the  article  1905  of  the  Louisi- 
ana Code. 

"  To  which  opinion  and  charge  of  the  court  the  defendant, 
through  his  counsel,  excepted." 

But  in  the  argument  this  exception  did  not  appear  to  be 
relied  on,  and  could  not  be  successfully,  as  the  sale,  by  the 
evidence,  seems  to  have  been  in  writing,  the  order  to  receive 
the  article  sold  in  writing,  and  this  order  presented,  and  a 
refxisal  indorsed  on  it,  in  writing. 

On  the  whole  case,  then,  the  judgment  below  must  be 
affirmed,  with  damages  at  the  rate  of  six  per  cent. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  adjudged  b}-  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
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Robert  M.  Habuison,  United  States  Consul  Plain- 
tiff, V.  Geobge  C.  Vose. 

An  act  of  Congress  passed  on  the  28th  of  February,  1803  (2  Stat,  at  L.,  203), 
declares  that  "  it  shall  be  the  duty  of  every  master  or  commander  of  a  ship 
or  vessel  belonging  to  citizens  of  the  United  States,  on  his  arrival  at  a 
foreign  port,  to  deposit  his  register,  sea-letter,  and  Mediterranean  passport 
with  the  consul,  commercial  agent,  or  vice  commercial  agent,  if  any  there  be, 
at  such  port.  In  case  of  refusal  or  neglect  of  the  said  master  or  commander 
to  deposit  the  papers  as  aforesaid,  he  shall  forfeit  and  pay  9600." 

l*he  arrival  here  spoken  of  means  an  arrival  for  purposes  of  business,  requir- 
ing  an  entry  and  clearance  and  stay  at  the  port  so  long  as  to  require  some 

~  of  the  acts  connected  with  business ;  and  not  merely  touching  at  a  port  for 
advices,  or  to  ascertain  the  state  of  the  market,  or  being  driven  in  by  an 
adverse  wind  and  sailing  again  as  soon  as  it  changes.* 

Therefore  when  a  vessel  arrived  at  the  harbour  of  Kingston,  Jamaica,  and 
came  to  anchor  at  about  a  quarter  of  a  mile  from  the  town,  but  did  not  go 
up  to  the  town,  nor  come  to  an  entry,  nor  discharge  any  part  of  her  cargo, 
nor  take  in  passengers  or  cargo  at  Kingston,  nor  do  any  business  except  to 
communicate  with  the  consignees,  by  whom  the  master  was  informed  that  his 
cargo  was  sold,  deliverable  at  Savannah  la  Mar,  the  master  was  not  liable  to 
the  penalty  for  omitting  to  deliver  his  papers  to  the  consul.* 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  Maine,  upon  a  certificate  of  division  in  opinion 
between  the  judges  thereof. 

41070-1  *^^  was  an  action  of  debt  for  the  penalty  of  five 
^  hundred  dollars  imposed  by  the  statute  (2  Stat,  at  L., 
203)  which  will  be  presently  quoted,  brought  in  the  Circuit 
Court  for  Maine,  in  the  name  of  Mr.  Harrison,  United  States 
Consul  at  Kingston,  in  the  island  of  Jamaica,  against  George 
C.  Vose,  master  of  the  brig  Openango. 

By  the  second  section  of  the  act  of  28th  February,  1803, 
entitled  "  An  act  supplementary  to  the  act  concerning  consuls 
and  vice-consuls,  and  for  the  further  protection  of  American 
seamen,"  it  is  enacted  : — "  That  it  shall  be  the  duty  of  every 
master  or  commander  of  a  ship  or  vessel,  belonging  to  citizens 
of  the  United  States,  who  shall  sail  from  any  port  of  the 
United  States  after  the  firat  day  of  May  next,  on  his  arrival 
at  a  foreign  port,  to  deposit  his  register,  sea-letter,  and  Med- 
iterranean passport  with  the  consul,  vice-consul,  commercial 
agent,  or  vice  commercial  agent  (if  any  there  be  at  such 
port)  ;  that  in  case  of  refusal  or  neglect  of  the  said  master  or 
commander  to  deposit  the  said  jmpers  as  aforesaid,  he  shall 
forfeit  and  pay  five  hundred  dollars,  to  be  recovered  by  the 
said  consul,  vice-consul,  commercial  agent,  or  vice  commercial 
agent  in  his  own  name,  for  the  benefit  of  the  United  States, 

1  Cited.   Marriott  v.  Brune  et  a/.,        2  See  U.  S.  Rev.  Stat.,  §§  2790, 4300, 
/KMrt,  •632 ;    Waring  v.   The  Mayor,  8     4310. 
Wall.,  120. 
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irt  any  coutt  of  competent  jurisdiction ;  and  it  shall  be  the 
duty  of  such  consul)  vice-consul,  commercial  agent,  or  vice 
commercial  agent,  on  such  master  or  commander  producing 
to  him  a  clearance  from  the  proper  officer  of  the  port  where 
his  ship  or  vessel  may  be,  to  deliver  to  the  said  master  or 
commander  all  of  his  said  papers.  Provided,  such  master  or 
commander  shall  have  complied  with  the  provisions  contained 
ill  this  act,  and  those  of  the  act  to  which  this  is  a  supple- 
meht." 

The  action  was  brought  at  the  October  term,  1847.  Vose 
appeared  and  pleaded  nil  debet^  and  the  cause  came  on  for 
trial  at  the  same  term. 

The  facts  in  proof  in  the  case  were  as  follows. 

The  brig  0[)enango,  belonging  to  citizens  of  the  United 
States,  George  C.  Vose  (the  defendant)  master,  sailed  from 
Eastport,  in  the  State  of  Maine,  in  the  month  of  July,  1844, 
with  a  cargo  of  lumber,  consigned  to  Messrs.  Darrell  &  Bar- 
clay, merchants,  of  Kingston,  in  the  island  of  Jamaica,  and 
arrived  at  Port  Royal,  in  the  Imrbour  of  Kingston  aforesaid, 
on  the  4th  day  of  September  of  the  same  year,  and  came  to 
atlchor  at  about  a  quarter  of  a  mile  from  the  town,  but  did 
not  go  up  to  the  town,  nor  come  to  an  entry,  nor  discharge 
any  pirt  of  her  cargo,  nor  take  in  cargo  or  passengers  at 
Kingston,  nor  do  any  business,  except  to  communicate  with 
his  consignees ;  by  *whom  the  master  of  said  brig  was  ^#074 
informed  that  his  cargo  was  sold,  deliverable  at  Sav-  ^ 
annah  la  Mar. 

The  defendant  on  his  arrival  at  Kingston,  or  at  any  time 
while  said  brig  lay  at  anchor  at  Kingstim,  did  not  deposit  his 
register,  sea-letter,  or  Mediterranean  passport  with  the  plain- 
tiff, who  was  the  United  States  Consul  at  said  port  of  Kings- 
ton at  the  time  of  the  amval  of  said  brig  there,  as  aforesaid. 

After  communicating  with  said  consignees,  the  master  of 
said  brig,  on  the  5th  day  of  said  month  of  September,  sailed 
in  said  brig  from  said  port  of  Kingston  to  a  place  in  said 
island  of  Jamaica  called  Savannah  la  Mar,  where  she  arrived 
in  due  season,  came  to  an  entry,  discharged  her  cargo,  and 
where  the  said  master  deposited  the  register,  sea-letter,  and 
passport  aforesaid  with  the  'vice-consul  of  the  United  States 
at  said  place  called  Savannah  la  Mar.  One  of  the  defendant's 
witnesses  testified^  that  said  brig  arrived  at  Kingston  in  the 
afternooir  of  the  4th  of  September,  and  sailed  from  Kingston 
the  next  morning  after  her  amval  there,  as  soon  as  the  wind 
Would  permit. 

It  was  in  proof,  from  one  of  the  Kingston  pilots,  that  the 
lilftster  of  a  vcfssel  arriving  at  Kingston  is  compelled  by  law 
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to  report  his  arrival  at  the  custom-lioiise,  whether  his  cargo 
had  been  previously  sold,  deliverable  at  another  port,  or  not, 
but  was  under  no  necessity  of  coming  to  an  entry. 

At  the  trial,  the  following  question  occurred  upon  the  fore- 
going testimony,  to  wit : — 

Whether  it  was  the  duty  of  the  defendant,  who  was  master 
or  commander  of  the  ship  or  vessel  called  the  Openango,  on 
his  arrival  at  Kingston,  in  the  island  of  Jamaica,  to  deposit 
his  register,  sea-letter,  and  Mediterranean  passport  with  the 
United  States  Consul  at  said  port. 

Upon  which  question,  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion  ;  and  thereupon,  upon  the  motion  of 
the  District  Attorney,  for  and  in  behalf  of  the  United  States, 
it  was  ordered  by  the  court,  that  the  said  question,  upon 
which  the  said  judges  were  so  opposed,  should  be  certified, 
under  the  seal  of  the  court,  to  the  Supreme  Court  of  the 
United  States,  at  their  next  session,  for  a  final  decision. 

Levi  Woodbury, 
Associate  Justice  of  Supreme  Court. 
AsHUR  Ware, 

District  Judge. 

The  cause  was  argued  by  Mr.  Johnson  (Attorney-General), 
for  the  plaintiff,  no  counsel  appearing  for  the  defendant. 

Mr.  Johnson  said,  that  upon  this  question  the  opinions  of 
^ofrr-i  *two  courts  below  have  been  conflicting,  and  the  pres- 
J  ent  case  has  been  brought  up  to  have  the  true  construc- 
tion of  the  act  settled.  The  cases  are  Toler  v.  White^  1  Ware, 
277,  and  Parsons  v.  Hunter,  2  Sumn.,  419. 

As  bearing  upon  the  question,  the  court  is  referred  to  the 
following  acts.  Collection  Act  of  10th  of  August,  1790,  §  16 
et  seq.  (1  Stat,  at  L.,  158) ;  Act  concerning  the  Registering 
and  Recording  of  Vessels  (Id.,  292)  ;  Coasting  Trade  Act,  §§ 
3,  15,  17,  and  22  (I.,  306)  ;  United  States  v.  Shaekford,  5  Ma- 
son, 445. 

There  are  also  hereto  annexed  copies  of  two  opinions  given 
in  the  Attorney-General's  office  in  relation  to  this  subject. 

^^  Attorney- GeneraVs  Office,  June  11,  1845. 
"  Hon.  James  Buchanan,  Secretary  of  State. 

''Sir, — I  have  had  the  honor  to  receive  your  communica- 
tion of  the  16th  April  last,  with  a  letter  from  the  United 
States  Consul  at  Njissau,  asking  my  opinion  on  the  question 
presented  by  the  consul. 

"  He  states,  '  that  his  instructions  to  liis  agents  have  been 
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to  this  effect,  that  any  voluntary  arrival  at  their  ports  obliges 
the  master  of  the  vessel,  upon  his  arrival  to  deposit  his  regis- 
ter, whether  such  arrival  be  for  advices  or  not,  or  whether  the 
vessel  comes  to  an  entry  or  not,  and  without  respect  to  her 
remaining  twenty-four  hours,  or  any  definite  time,  or  not.' 
And  the  question  presented  for  consideration  is,  Are  those 
instructions  warranted  by  law  ? 

"  By  the  second  section  of  the  act  of  28th  February,  1803, 
it  is  made  the  duty  of  every  master  of  a  vessel,  belonging  to 
citizens  of  the  United  States,  who  shall  sail  from  any  part  of 
the  United  States,  on  his  arrival  at  a  foreign  port,  to  deposit 
his  register,  sea-letter,  or  Mediterranean  passport  with  the 
consul,  vice-consul,  or  commercial  agent,  if  any  there  be  at 
such  port.  In  case  of  refusal  or  neglect,  he  is  subjected  to  a 
penalty  of  five  hundred  dollars.  And  the  same  section  makes 
it  the  duty  of  such  consul,  vice-consul,  or  commercial  agent, 
^  on  such  master  or  commander  producing  to  him  a  clearance, 
from  the  proper  officer  of  the  port  where  his  ship  or  vessel 
may  be,  to  deliver  to  the  said  master  or  commander  all  of  his 
said  papers.' 

"  Taking  the  whole  section  together,  it  is  very  obvious  that 
Congress  required  the  papers  of  an  American  vessel  in  a  for- 
eign port  to  be  delivered  to  the  consul  only  where  it  was 
necessary  to  make  an  entry  at  the  custom-house.  It  is  on  the 
master's  producing  a  clearance  that  the  consul  is  to  return 
him  his  papers,  and  there  can  be  no  clearance  where  there  is 
no  entry.  *If  an  American  vessel  arrive  at  her  port  r^on^* 
of  discharge,  or  if,  for  any  reason  other  than  the  pur-  *- 
pose  of  trading  with  the  whole  or  portion  of  her  cargo,  she 
shall  remain  so  long  that  by  the  law  of  the  country  an  entry 
is  required,  she  must  enter  at  the  custom-house  of  such  port, 
and  in  all  such  cases  the  master  must  deposit  his  register. 
But  the  law  does  not  extend  the  duty  beyond  this.  A  requi- 
sition of  a  deposit  of  papers,  in  all  cases  of  arrival,  where  by 
the  local  laws  an  entry  is  not  necessary,  and  where  there  is  no 
trading  or  purpose  to  trade,  might  add  to  consular  emolu- 
ments, but  would  prove  extremely  embarrassing  to  the  navi- 
gating interest.  The  object  of  the  law  is  to  compel  masters 
of  vessels  belonging  to  American  owners,  sailing  from  Ameri- 
can ports,  to  respect  our  own  laws,  and  those  of  the  foreign 
countries  to  whose  ports  they  may  go  for  the  purpose  of 
trade ;  and  this  object  is  attained  by  requiring  them  to  exhibit 
the  evidence  of  their  being  lawful  traders  to  our  consuls,  at 
the  ports  where  they  have  to  enter.  Beyond  this,  neither  the 
law  nor  good  policy  requires  that  their  duty  shall  extend. 
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^^I  hate  the  honor  to  be,  respectfully,  Sir,  ydur  obedient 
servant,  "  Jko.  Y.  Mason." 

^^  Attorney 'QeneraV 9  Office^  September  26,  1849. 
"  Hon.  John  M.  Clayton,  Secretary  of  State. 

"  8ir4 — The  question  you  have  submitted  to  this  office,  upon 
the  letter  of  F.  H.  Whitmore,  Esq.,  of  New  Haven,  Connec- 
ticut, of  the  10th  September,  1849, '  respecting  the  demand 
made  by  the  United  States  commercial  agent  at  St.  Thomas, 
in  all  cases  of  the  arrival  at  that  port  of  an  American  vessel, 
whether  business  is  or  is  not  done  by  her,  that  the  register, 
&c.,  be  deposited  with  him,'  I  have  considered. 

"  The  legality  of  the  demand  depends  upon  the  proper  con- 
struction of  the  second  section  of  the  act  of  Congress  of  the 
28th  February,  1803,  supplementary  to  the  *  Act  concernine 
consuls  and  vice-consuls^  and  for  the  further  protection  oi 
American  seamen.'     2  Stat,  at  L.,  208. 

"  By  the  words  of  the  first  part  of  the  section,  the  master 
of  an  American  vessel,  sailing  from  a  port  in  the  United 
States,  is  required  to  deposit  his  register,  sea-letter,  and 
Mediterranean  passport^  *  upon  his  arrival  at  a  foreign  port,' 
with  the  American  consul,  &c.,  &c.,  if  there  be  one  at  such 
port.  The  duty,  regarding  this  part  of  the  section,  only 
exists  upon  arrival,  without  reference  to  its  object,  and 
whether  it  be  voluntary  and  for  business,  or  otherwise.  But 
the  subsequent  part  qualifies^  I  think,  the  general  words  of 
*^771  ^^  first.  It  is  in  the  ^provision  that  the  consul^  &c., 
J  on  the  master's  '  producing  to  him  a  clearance  from  the 
proper  officer  of  the  port  where  his  ship  or  vessel  may  be,' 
shall  deliver  to  him  '  all  of  his  said  papers.'  Construing  the 
two  clauses  together,  I  think  the  true  meaning  of  the  whole 
is,  that  there  is  to  be  no  deposit  of  the  papers  upon  an  arrival, 
unless  it  be  an  arrival  with  a  view  to  entry,  or  where  by  the 
local  law  an  entry  is  required.  Where  either  exists,  my 
opinion  is^  the  deposit  with  the  consul,  &c.,  is  to  be  made ; 
and  of  course  it  is  the  duty  of  the  consul  to  demand  it.  It 
will  be  seen,  I  thinks  that  in  this  view  of  the  case  I  but 
concur  in  the  opinion  to  which  you  refer,  of  Mr.  Attorney- 
General  Mason,  of  the  11th  of  June,  1845. 

"  After  quoting  the  section  of  the  act  in  question,  he  says, 
'Taking  the  whole  together,  it  is  obvious  that  Congress 
required  the  papers,  &c.,  to  be  delivered  to  the  consul  only 
when  it  was  necessary  to  make  an  entry  at  the  custom-house '; 
and  therefore^  *  if  an  American  vessel  arrive  at  her  port  of 
discharge,  or  if,  for  any  reason  other  than  the  purpose  of 
trading  with  the  whole  or  portion  of  her  cargo,  she  shall  re- 
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main  so  long  that,  by  the  law  of  the  country,  she  must  enter 
at  the  custom-house  of  such  port,'  the  deposit  must  be  made. 

"  Interpreting  the  section  as  I  do,  to  require  the  deposit 
only  when  an  entry  is  to  be  made,  he  makes  it  the  duty  of 
the  master,  as  I  do,  to  deposit,  in  case  of  entry  in  port,  with- 
out regard  to  the  manner  or  object  of  its  being  made.  The 
motive  for  the  deposit  is,  I  think,  the  same  in  all  cases  of 
actual  entry,  and  the  trouble  and  duty  of  the  consul,  &c.,  the 
same.  He  is  in  both  cases  to  take  charge  of  the  vessel's 
papers,  and  to  hold  them  until  she  is  again  cleared,  and  for 
the  trouble  of  receiving,  preserving,  and  delivering  them  (of 
each  of  which  acts  he  is  to  give  a  certificate  under  seal),  he 
is  entitled  to  charge  two  dollars.  See  chapter  8,  section  7,  of 
6enei*al  Instructions  to  Consuls,  of  the  6th  June,  1849. 

**  The  result,  then,  to  which  I  come  is  this,  that  the  com- 
mercial agent  at  St.  Thomas,  in  the  case  of  all  American  ves- 
sels arriving  there,  and  remaining  so  long  as  by  the  local 
regulation  to  be  obliged  to  enter,  and  afterwards  to  clear,  is 
entitled,  and  it  is  his  duty  to  demand,  the  surrender  of  their 
papers,  under  the  act  of  1803,  no  matter  what  may  be  the 
motive  of  the  entry,  whether  from  business  or  not. 

"I  have  the  honor  to  be,  Sir,  your  obedient  servant, 

"Rbverdy  Johnson." 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

The  question  in  this  case,  on  which  the  judges  below  have 
•presented  a  difference  in  opinion,  is  one  of  commer-  r^oiro 
cial  importance,  and  of  no  little  diflSculty.  ■- 

The  provisions  in  the  act  of  Congress  of  February  28, 1803, 
under  which  the  penalty  is  claimed  by  the  plaintiff  from  the 
defendant,  declare,  "  that  it  shall  be  the  duty  of  every  master 
or  commander  of  a  ship  or  vessel  belonging  to  citizens  of  the 
United  States,"  "  on  his  arrival  at  a  foreign  port,  to  deposit 
his  register,  sea-letter,  and  Mediterranean  passport  with  the 
consul,  vice-consul,  commercial  agent,  or  vice  commercial 
agent,  if  any  there  be  at  such  port."     2  Stat,  at  L.,  203,  §  2. 

The  law  then  adds,  "  that  in  case  of  refusal  or  neglect  of 
the  said  master  or  commander  to  deposit  the  said  papers  as 
aforesaid,  he  shall  forfeit  and  pay  J;500."  There  is  no  clew 
in  this  act  itself  to  the  meaning  of  the  word  arrived^  or  to  the 
object  and  design  of  the  act,  so  as  to  judge  whether  it  has  or 
has  not  in  this  instance  been  violated,  except  another  provi- 
sion in  the  close  of  the  same  section,  that  the  consul  shall, 
"on  such  master  or  commander  producing  to  him  a  clearance 
from  the  proper  oflicer  of  the  port  where  his  ship  or  vessel 
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may  be,  deliver  to  the  said  master  or  commander  all  of  his 
said  papers,  provided  such  master  or  commander  shall  have 
complied  with  the  provisions  contained  in  this  act  and  those 
of  the  act  to  which  this  is  a  supplement." 

Of  course,  we  must  in  this,  as  in  all  cases,  begin  the  inquiry 
with  the  presumption  that  the  defendant  is  innocent,  and  that 
the  burden  of  proof  to  make  but  the  guilt  devolves  on  the 
plaintiff.  In  the  construction  of  a  penal  statute,  it  is  well 
settled,  also,  that  all  reasonable  doubts  concerning  its  mean- 
ing ought  to  operate  in  favor  of  the  respondent.^  In  the 
Imited  States  v.  Shackford^  5  Mason,  445,  Justice  Story  says, 
"It  would  be  highly  rnconvenient,  not  to  say  unjust,  to  make 
every  doubtful  phrase  a  drag-net  for  penalties."     (p.  460.) 

This  principle  of  construction  does  not  make  an  exception 
in  the  act  not  made  by  Congress,  as  is  sometimes  objected, 
but  it  recognizes  a  limitation  allowed  or  required  by  the  act 
itself,  in  order  to  give  to  it  what  it  must  reasonably  be  sup- 
posed the  legislature  designed,  a  natural  and  obvious  intent. 
Thus,  no  law  of  Congress  could  ever  be  properly  construed 
as  an  intention  to  punish  involuntary  acts,  such  as  what  is 
done  by  force  of  a  storm  or  an  enemy. 

It  is  settled,  too,  that,  where  penalties  are  to  be  recovered, 
greater  fulness  of  evidence  is  necessary  to  make  out  sr.ch  a 
case  as  the  law  contemplates.  United  States  v.  Wilson^  1 
Baldw.,  101 ;  Greenl.  on  Ev.,  §  65.  The  proof  must,  then, 
bring  a  transaction  within  the  spirit  as  well  as  letter  of  the 
law,  and  must  usually  show  a  plain  breach  of  both. 
♦3791  *^^  ^^^  Enterprise^  1  Paine,  32,  it  is  said,  that  one 
^  shall  not  incur  a  penalty  in  cases  of  doubt,  and  courts 
should  not  extend  a  construction  beyond  what  is  clear  in  such 
cases.  See  further  on  this,  Taher^s  case^  1  Story,  6 ;  and  1 
Story,  266  and  266 ;  and  Sloop  Elizabeth^  1  Paine,  11. 

Taking  this  rule  of  construction  with  us,  the  inquiry  is, 
whether  the  words  "  arrival  at  a  foreign  port,"  as  used  in  the 
first  portion  of  the  second  section,  and  on  which  arrival  the 
master  is  to  deposit  his  papera,  mean  any  touching  at  a  for- 
eign port  for  any  time,  however  short,  or  for  any  purpose  or 
reason  whatever,  or  only  an  arrival  to  transact  commercial 
business,  followed  in  due  time  by  an  entry  of  the  vessel. 

Sometimes  the  arrival  of  a  vessel  refers,  undoubtedly,  to 
her  coming  into  a  port  from  any  cause,  or  for  any  purpose, 
and  for  any  period.  It  is  admitted  that  this  may  be  the  lit- 
eral and  general  meaning  of  the  term  with  lexicographers, 
but  in  several  cases  it  is  used  to  denote  a  coming  in  for  cer- 


1  Quoted.    GoM  y.  Staples,  0  Fed.  Rep.»  162. 
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tain  special  objects  of  business,  and  to  be  followed  by  remain- 
ing there  so  long  as  to  render  an  entry  of  the  vessel  proper, 
and  a  deposit  of  her  papers  with  a  consul  prudent  and  useful. 

Thus  it  is,  as  to  an  arrival  of  a  vessel,  when  she  enters  a 
port  or  harbour  in  order  to  close  an  outwjird  or  inward  voy- 
age. It  is  usually  a  coining  to  the  place  of  the  vessel's  desti- 
nation for  her  business,  and  waiting  to  transact  it.  It  is  with 
a  view  to  stop  over  twenty-four  or  forty-eight  hours,  so  as  to 
be  obliged  by  express  law  or  general  usage  to  enter  the  vessel 
and  cargo,  or  to  sell,  or  deliver,  or  purchase  a  cargo.  It  is 
under  such  circumstances  as  seem  likely  to  need  a  consul's 
advice  or  assistance,  and  as  give  time  to  come  properly  under 
his  supervision  and  jurisdiction. 

Which  of  these  ideas  was  meant  by  the  legislature  to  be 
attached  to  the  word  "  arrival,"  in  this  law,  is  the  chief  ques- 
tion to  bo  ascertained.  If  it  was  the  latter  meaning,  namely, 
an  arrival  for  business,  and  to  remain  long  enough  to  make 
an  entry  and  clearance  proper,  then  the  respondent  does  not 
appear  to  have  violated  the  spirit  of  the  act  of  Congress, 
though  in  other  senses  of  the  word  his  vessel  had  arrived 
temporarily  at  the  port  of  Kingston. 

On  examination,  the  words  arrive  and  arrival^  when  used 
in  respect  to  matters  of  this  kind  in  acts  of  Congress,  will,  in 
several  instances,  appear  to  be  used  in  the  last  sense,  as  appli- 
cable only  to  an  arrival  to  enter  and  clear  for  business.  Thus, 
in  the  thirteenth  section  of  the  act  of  December  81, 1792,  the 
requirement  that  a  temporary  register  of  a  vessel,  instead  of 
one  lost,  shall  be  delivered  up  "  within  ten  days  after  her  first 
arrival  *within  the  district  to  wliich  she  belongs,"  r«QOA 
means,  not  touching  or  inquiring  only,  but  arriving  *- 
to  enter  and  transact  business.     (1  Ware,  281.) 

So  in  the  thirty-first  section  of  the  Collection  Act,  custom- 
house offices  may  board  a  vessel  within  four  leagues  of  the 
coast  and  put  seals  on  boxes,  &c.,  "  and  if,  upon  her  arrival 
at  the  port  of  her  entry,"  they  are  found  broken,  &c.,  a  pen- 
alty is  incurred.  (1  Stat,  at  L.,  165.)  This  manifestly 
means  an  arrival  to  enter  for  business. 

It  is  well  known,  that  such  has  always  been  the  practical 
construction  of  the  act  of  Congress  of  1803,  by  the  mercan- 
tile and  navigating  community,  and  hence,  for  a  quarter  of  a 
century  after  its  passage,  no  case  of  a  prosecution  for  violat- 
ing it  appears  in  the  books.  Indeed,  it  has  been  judicially 
settled  in  6  Mason,  446,  before  cited,  that  the  word  arrival^ 
as  used  in  that  case,  whicli  was  very  analogous,  means  an 
arrival  for  such  a  business  purpose.  There  the  third  section 
of  the  act  of  1793,  ch.  62,  provided  that  a  temponiry  register 
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should,  "  within  ten  days  after  the  arrival  of  such  ship  or 
vessel  within  the  district  to  which  she  belongs,  be  delivered 
to  the  collector  of  said  district,  and  be  by  him  cancelled." 

The  vessel  in  that  case  belonged  to  Eastport,  and  was  des- 
tined to  New  York,  with  a  cargo  from  New  Brunswick,  and 
after  sailing  arrived  and  stopped  two  houre  in  the  District  of 
Passamaquoddy,  including  Eastport,  for  a  tide,  and  put 
ashore  some  passengers  and  took  in  others,  and  then  de- 
parted for  New  York,  her  place  of  final  destination ;  but  she 
did  not  enter  or  clear,  and  was  held  not  to  come  within  the 
above  penal  provision. 

Beside  these  analogies,  showing  the  restricted  meaning 
attached  to  the  word  arrival  in  several  laws  connected  with 
navigation,  the  latter  clause  of  this  very  act  of  1803  contains 
a  provision  on  this  subject,  which  indicates  clearly  the  design 
that  the  arrival  must  be  one  so  long,  and  with  such  a  pur- 
pose, as  to  require  an  entry  of  the  vessel. 

In  construing  all  statutes,  the  whole  of  them  must  be  scru- 
tinized in  order  to  decide  on  the  meaning  of  particular  parts. 
n  Mod.,  161 ;  Stowell  v.  Zouch,  Plowd.,  365 ;  8  Mod.,  8 ;  Bac. 
Abr.,  Statute,  I.  2;  Co.  Lit.,  381,  a.  This  eviscerates  the 
true  meaning  from  the  law  itself, — ex  viBceribus  actus. 

In  the  other  portion  of  this  section,  after  the  provision 
that  the  papers  be  delivered  to  the  consul  on  the  arrival  of 
the  vessel,  he  is  required  to  return  them  only  "on  such  mas- 
ter or  commander  producing  to  him  a  clearance  from  the 
proper  officer  of  the  port  where  his  ship  or  vessel  may  be." 
*H8n  ^^^  such  a  *clearance  cannot  be  produced  unless  the 
J  vessel  has  first  entered  at  the  custom-house.  Hence 
the  conclusion  seems  irresistible,  that  it  was  not  designed  to 
require  the  master  to  deliver  his  papers  to  the  consul,  unless 
arriving  with  a  view  to  enter  his  vessel  for  the  transaction  of 
business,  and  stopping  so  long  as  to  render  such  an  entry 
proper  for  security  of  the  revenue  and  the  supervision  of  the 
consul  over  her  business  and  crew. 

The  acts  of  Congress  do  not  make  such  entry  imperative, 
in  most  cases,  till  after  twenty-four  Iiours,  and  in  some,  not 
till  forty-eight  hours  (1  Stat,  at  L.,  158,  §  16).  The  rule  as 
to  this  abroad  is  probably  similar ;  and  as  this  vessel  stopped 
for  a  less  time,  and  did  no  business  there,  she  does  not  appear 
to  have  been  required  by  the  local  authorities  to  enter,  nor 
did  the  master  enter  her  of  his  own  accord.  Consequently, 
no  clearance  could  be  presented  to  the  consul  to  obtain  his 
papera,  if  they  had  been  delivered,  and  therefore  it  does  not 
seem  to  have  been  a  case  contemplated  for  such  a  delivery. 

Again,  a  vessel  is  not  considered  to  arrive,  so  as  to  be  re- 
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garded  as  importing  her  cargo,  unless  she  arrives  within  a 
port  and  with  an  intent  to  enter  the  cargo.  United  States  v. 
Lyman^  1  Mason,  482.  It  is  not  enough  to  come  within  the 
limits  of  the  district.  United  States  v.  Vowell^  5  Cranch, 
372. 

So  the  acts  of  Congress  expressly  provide,  that  she  need 
not  enter  at  a  port  where  she  arrives,  if  she  desires  to  go 
farther  to  an  interior  port.  Act  of  4th  August,  1790,  §  15  (1 
Stat,  at  L.,  158). 

Nor  does  the  master  appear  in  this  case  to  have  forborne  to 
enter  and  afterwards  obtain  a  clearance  from  any  fraud  or 
evasion.  He  did  not  stop  the  usual  time  to  require  an  entry, 
he  needed  no  entry  as  he  found  that  he  had  no  business  to 
transact  there,  he  wanted  no  aid  or  advice  of  the  consul,  nor 
did  his  crew,  so  far  as  the  evidence  goes,  and  he  might  well, 
uuder  such  circumstances,  proceed  farther  to  his  finally  des- 
tined port,  without  incurring  the  expenses  of  an  entry  and 
clearance,  and  the  payment  of  tonnage  duties,  merely  to  en- 
able him  to  deliver  his  papers  to  the  consul,  and  immediately 
receive  them  back  again. 

The  proviso  of  the  act  seems  to  indicate  that  the  papers 
are  delivered  to  the  consul  chiefly  as  security  for  two  pur- 
poses ;  viz.  the  payment  of  extra  wages  to  seamen  dis- 
charged, and  the  taking  on  board  destitute  seamen  when 
bound  home ;  and  hence,  if  the  master  does  not  perform  what 
is  thus  required,  he  is  not  entitled  to  his  papei's  again,  even 
after  an  entry  and  clearance.  But  iis  no  seamen  were  dis- 
charged here,  and  as  this  vessel  was  not  bound  homeward, 
there  was  no  public  duty  *or  policy  of  this  kind  to  be  r«Qoo 
attained,  by  showing  her  papere  to  the  consul.  Nor  ^ 
does  it  appear  that  the  crew  had  any  grievances  to  lay  before 
him,  which  were  thus  delayed.  Indeed,  the  vessel  sailed 
only  a  few  miles  farther,  to  a  neighbouring  port,  and  entered 
there,  where  every  consular  protection  and  redress  were 
equally  open  and  could  equally  subserve  any  public  end  of 
this  kind  in  view  in  enacting  the  law  now  under  considera- 
tion. And  while  we  feel  a  strong  disposition  to  shield  sea- 
men from  oppression,  and  will  go  for  that  pui*pose,  in  proper 
cases,  to  any  extent  justifiable  by  law,  we  must  take  care  that 
what  is  intended  as  a  shield  to  one  class  shall  not  be  per- 
verted, without  justification,  into  a  weapon  to  vex  and  bur- 
den another  class  alike  meritorious. 

It  is  conceded  that  a  consul  is  the  chief  representative  and 
agent  of  his  country  in  most  foreign  ports,  and  as  such  is  to 
be  resorted  to  by  his  countrymen.  Rut  when  a  vessel  has 
arrived  so  as  to  be  required  to  dep<»sit  hor  papera  with  him, 
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it  would  seem  to  be  reasonable  that  she  must  intend  to  stay 
long  enough  to  need  or  allow  the  exercise  of  some  of  his 
functions.  Those  functions  are  principally  to  watch  over 
our  ti*ade, — actual  exports  and  imports ;  to  exercise  jurisdic- 
tion in  some  respects  over  American  vessels  and  seamen 
abroad ;  sometimes  of  a  judicial  character  (8  Taunt.,  162), 
when  they  stop  and  come  ashore,  or  to  transmit  information 
home  In  relation  to  them. 

To  be  sure,  he  has  a  few  other  duties  to  perform.  But 
most  of  them  are  disconnected  with  this  subject; — as,  to  take 
care  of  American  property,  either  wrecked  or  belonging  to 
deceased  persons;  to  exercise  at  times  even  diplomatic  func- 
tions ;  to  aid  his  countrymen  in  scientific  researches ;  to 
transmit  periodical  advices  on  every  thing  beneficial  to  trade 
or  the  arts,  and,  in  all  emergencies  among  strangers,  to  act  as 
the  friend  and  agent  of  commercial  visitors  from  his  own 
country.  Vattel,  Law  of  Nations,  Consuls;  Warden's  Con- 
sular Establishments ;  2  Elliot's  Am.  Dip.  Code,  454 ;  7  Pet., 
276;  Bee,  Adm.,  209;  1  Stat,  at  L.,  254,  and  note;  10 
Wheat.,  66 ;  1  Mason,  14 ;  1  McCuUoch's  Diet.,  ConsiU^  465- 
467 ;  2  Beawes's  Lex  Mercatoria,  42. 

The  first  class  of  duties  may  have  furnished  some  reasons 
for  requiring  that  the  papers  of  vessels  be  lodged  with  the 
consul  after  an  arrival  to  stay  and  transact  business,  and  that 
they  remain  with  the  consul  till  the  vessel's  clearance.  All 
of  that  class  look  to  an  arrival  for  purposes  of  business, — to 
an  entry  and  clearance,  and  to  a  stay  there  so  long  as  to 
require  some  of  the  acts  connected  with  it,  and  to  need  or 
permit  the  interference  of  the  agent  of  their  country  in 
«AOQ-i  some  of  his  appropriate  *functions,  and  especially  to 
J  enable  him  to  report  understandingly  that  her  trade, 
or  her  imports  or  exports,  are  on  American  account,  and  are 
of  a  certain  value  and  character. 

Again,  if  a  vessel  on  touching  at  a  port  for  advices  merely, 
or  to  ascertain  the  state  of  the  market,  and  sailing  again 
forthwith  on  obtaining  them,  or  on  being  driven  in  by  an 
adverse  wind  and  sailing  again  when  it  changes,  were  con- 
sidered as  obliged  to  send  her  boat  on  shore  and  report  to  the 
consul,  with  her  papers,  often  with  unnecessary  delay,  and 
always  with  no  object  except  mere  information  of  her  exist- 
ence at  a  particular  date,  the  law  would  be  very  burdensome 
without  any  adequate  equivalent.  More  especially  is  this 
the  case  when  this  general  information  can  be  got  and  com- 
municated without  depositing  the  papers.  If  they  must  be 
left,  they  must  frequently  be  lodged,  and  be  forthwith  taken 
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taken  back,  and  a  clearance  be  obtained,  though  no  entry 
had  been  made  for  business  nor  wished  to  be  made. 

Again,  if  this  must  be  done  whenever  a  vessel  merely 
touches  for  a  few  hours  on  the  outskirts  of  a  port,  where  the 
city  is  ten,  thirty,  or  one  hundred  miles  up  a  river  or  bay  at 
which  the  consul  resides, — which  is  frequently  the  case, — 
the  provision  would  be  oppressive  in  the  extreme.  It  might 
by  needless  delays  defeat  the  whole  benefits  of  the  voyage, 
and  sometimes  lead  to  a  loss  of  the  insurance  by  those  delays, 
or  by  deviations.  It  would  cause  much  unnecessary  expense 
in  fees  and  tonnage  duties  and  port  charges,  which  Congress 
could  never  have  meant  to  impose,  when  no  business  was  to 
be  transacted.  It  would  embarrass  and  clog,  rather  than  aid, 
commerce,  which  last  is  peculiarly  the  design  and  policy  of 
legislation  by  the  general  government  on  this  vital  subject.* 

In  some  acts  of  Congress,  it  is  expressly  recognized  as  an 
excuse  from  a  penalty  in  respect  to  a  matter  like  this,  if  the 
vessel  desires  to  go  farther,  to  an  interior  port,  or  is  driven 
about  by  stress  of  weather,  by  chase  of  an  enemy,  or  any 
"  other  necessity,"  not  saying  whether  voluntary  or  involun- 
tary.    (1  Stat,  at  L.,  158, 160, 167.) 

And  it  would  seem  reasonable,  not  only  to  construe  these 
penal  acts  as  not  designed  for  such  cases,  but  to  regard  them 
as  not  meant  for  a  touching  merely  to  seek  or  give  informa- 
tion, or  to  obtain  a  slight  repair,  or  needed  supplies,  if  it  can 
be  done,  and  the  vessel  can  depart,  before  law  or  usage 
requires  an  entry. 

If  any  doubt  remains,  that  the  arrival  spoken  of  in  this  act 
was  one  to  require  an  entry  and  clearance  in  connection  with 
the  delivery  of  the  papers  to  the  consul,  it  should  be  removed 
*by  the  provisions  in  the  act  of  March  3d,  1817,  made  r*oo4 
in  pari  materia  (8  Stat  at  L.,  362).  Information  thus  '• 
obtained  from  similar  sources  is  entitled  to  much  weight.  1 
Burr.,  447  ;  Doug.,  276  ;  15  Johns.  (N.  Y.),  380.  This  statute 
enacts,  that  foreign  vessels,  arriving  from  countries  where 
our  consuls  are  allowed  to  have  charge  of  the  papers  of  an 
American  vessel  in  port,  must  deposit  with  their  consuls  here 
their  papera,  within  forty-eight  hours  after  their  entry ; 
and  that  they  be  returned,  when  the  master  "produces  to 
him  (the  consul)  a  clearance  in  due  form  from  the  collector 
of  the  port,"  &c. 

Had  Congress  in  this  act,  or  in  that  under  consideration  in 
the  present  action,  meant  that  the  papers  should  be  delivered 
to  the  consul  when  no  entry  of  the  vessel  was  contemplated, 

1  QuoTBD.    Gould  y.  Staples,  0  Fed  Rep.,  104. 
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why  was  not  the  provision  made  to  deliver  them  before  entry 
instead  of  afterwards,  and  to  return  them  when  she  was  ready 
to  sail ;  and  not  on  producing  a  clearance  ? 

Our  view,  then,  is,  that  the  term  arrival^  as  used  in  this  act, 
must  be  construed  according  to  the  subject-matter, — to  the 
object  of  the  provision  and  the  expressions  in  other  sections 
of  this  act  and  in  other  like  acts  ;  and  that,  according  to  all 
these,  a  vessel  putting  into  a  foreign  port  to  get  information, 
and  getting  it  without  going  at  all  to  the  upper  harbour  or 
wharves,  and  not  entering,  or  repairing,  or  breaking  bulk,  or 
discharging  seamen,  or  being  bound  homewards  so  at  to  take 
seamen,  or  needing  the  aid  of  a  consul  in  any  respect,  but 
leaving  the  port  in  a  few  hours,  not  doing  any  of  these,  nor 
being  required  to,  and  duly  entering  and  delivering  her  cargo 
at  a  neighbouring  port  where  it  had  been  sold,  and  there 
depositing  her  papers  with  the  vice-consul,  cannot  be  said  to 
have  arrived  at  the  first  port,  so  as  to  come  within  the  spirit 
of  the  penal  provision,  as  to  depositing  her  papers  with  the 
consul.  So  far  as  regards  precedents  on  this  matter,  the 
actual  decisions  of  one  court  and  the  opinions  of  two  Attor- 
neys-General are  in  favor  of  our  conclusion ;  (see  the  case  of 
Toler  V.  White^  in  1  Ware,  275 ;)  while  the  decision  in  Par- 
sons V.  Sunter^  2  Sumn.,  419,  is  not  against  it,  though  the 
reasoning  is,  and  seems  to  unsettle  the  question. 

See,  also,  the  opinions  of  the  law  officers  of  the  government 
at  different  periods,  June  11th,  1845,  and  September  26th, 
1849,  coincidmg  that  the  arrival  meant  here  must  have  been 
one  followed  by  an  entry  and  clearance.  Their  opinions, 
likewise,  have  without  doubt  been  adopted  by  the  govern- 
ment, and  our  consuls  instructed  to  conform  to  them,  and 
this  furnishes  an  additional  consideration  for  not  disturbing 
#qocn  what  is  in  *operation  under  them ;  and  especially 
J  when  a  change  would  be  merely  to  extend  a  severe 
penalty  to  a  case  doubtful  in  construction  and  characterized 
by  good  intentions. 

The  utmost  which  can  be  said  is,  that  the  master  might 
have  intended  to  enter  his  vessel  at  Kingston,  if  he  found 
that  the  cargo  had  been  sold  there,  but  ascertaining  it  was 
not,  he  left  at  once  in  less  than  twenty-four  hours,  by  the 
first  fair  wind,  and  before  entering  or  being  required  to  enter. 
The  master,  therefore,  seems  to  have  acted  throughout  in 
good  faith,  and  with  no  intent  to  break  the  law  in  not  deposr 
iting  his  papers  at  the  first  port;  and  it  is  so  doubtful 
whether  he  has  incurred  a  penalty,  that  we  think  a  certificate 
must  be  given  in  his  favor.     Plowd.,  20. 

It  is  gratifying,  in  respect  to  this  conclusion,  that,  if  it  be 
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difierent  from  the  design  of  Congress  in  this  act,  anothei*  can 
at  once  be  passed,  requiring  expressly  in  every  case,  and  at 
whatever  delay  and  expense,  that  a  deposit  shall  be  made  of 
papers  with  consuls  by  masters,  on  touching  any  part  of  a 
port,  and  for  whatever  purpose  or  cause,  and  for  however 
short  a  period. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine,  and  on  the  point  or  question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  was  certified  to  this  court  for  its  opinion,  agree- 
ably to  the  act  of  Congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel.  On  considemtion  whereof,  it  is 
the  opinion  of  this  court,  that,  on  the  testimony  in  this  case, 
it  was  not  the  duty  of  the  defendant,  who  was  master  or 
commander  of  the  ship  or  vessel  called  the  Openango,  on  his 
arrival  at  Kingston,  in  the  island  of  Jamaica,  to  deposit  his 
register,  sea-letter,  and  Mediterranean  passport  with  the 
United  States  Consul  at  said  port.  Whereupon,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  it  be  so  certi- 
fied to  the  said  Circuit  Court. 


■•>•»» 


*WiLijAM  J.  Hill,  David  M.  Porter,  ahjd  Wil-  r«Qoc 
LLA.M  F.  Walker,  v.  The  United  States  et  al.    ^ 

Where  the  United  States,  as  indorsees  of  a  promissory  note,  recovered  judg- 
ment against  the  makers  thereof,  who  thereupon  filed  a  bill  upon  the  equity 
side  of  the  court,  and  obtained  an  injunction  to  stay  proceedings,  this  in- 
junction was  improvidently  allowed.  The  United  States  were  made  directly 
parties  defendants;  process  was  prayed  immediately  against  them,  and 
they  were  called  upon  to  answer  the  several  allegations  in  the  bill.  This 
course  of  proceeding  falls  within  the  principle  that  the  government  is  not 
liable  to  be  sued,  except  by  its  own  coosent,  given  by  law.  The  bill  must 
therefore  be  dismissed.^ 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi,  upon  a  certifi- 
cate of  division  in  opinion  between  the  judges  thereof. 

1  CoMMENTBD  ON.    Busk  V.  United  480;  United   States  v.   Lee,   16  Otto, 

Stutes,  8    Sa^.,  326,   826.      Cited.  207,  227.     See  United  States  v.  Eck- 

Reeside    v.    Walker,   11    How.,    200;  ford,  6   Wall.,  488;   Bush  v.    UniUd 

United    States  v.   Thompson,  8   Otto,  States,  13  Fed.  Rep.,  637, 638. 
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It  was  a  bill  filed  on  the  equity  side  of  the  court,  by  Hill 
and  the  other  complainants,  against  the  United  States,  the 
Mississippi  and  Alabama  Railroad  Company,  William  M. 
Gwin,  and  William  H.  Shelton,  to  enjoin  a  judgment  ob- 
tained against  the  complainants  by  the  United  States. 

The  circumstances  were  these. 

In  1835,  the  receiver  of  public  moneys  for  the  Choctaw 
district  in  the  State  of  Mississippi  was  found  to  be  in  debt 
to  the  government. 

On  the  26th  of  September,  1835,  the  Solicitor  of  the 
Treasury  issued  a  distress  warrant,  under  the  act  of  May, 
1820,  for  the  purpose  of  collecting  the  debt,  and  inclosed  it 
to  William  M.  Gwin,  then  Mai^hal  of  the  United  States  for 
the  State  of  Mississippi. 

The  history  of  the  transaction  between  1836  and  1839  need 
not  be  stated. 

In  1839,  the  marshal,  by  direction  of  the  Solicitor  and 
Secretary  of  the  Treasury,  received  from  the  representative 
of  the  debtor  (who  was  then  dead)  the  sum  of  $30,000  in 
the  notes  of  the  Mississippi  and  Alabama  Railroad  Company, 
as  collateral  security  for  the  debt,  for  the  collection  of  which 
he  had  a  distress  warrant.  The  Railroad  Company,  in  order 
to  avoid  a  suit  upon  its  notes,  transferred  to  the  District  At- 
torney upwards  of  $78,000  of  bills  receivable  of  the  bank. 
Amongst  these  bills  receivable  was  a  promissory  note  for 
four  thousand  dollars,  dated  on  the  12th  of  April,  1838,  pay- 
able six  months  after  date  to  the  Mississippi  and  Alabama 
Railroad  Company,  negotiable  and  payable  at  their  banking- 
house  in  Brandon,  and  signed  by  William  J.  Hill,  J.  S.  Row- 
land, D.  M.  Porter,  and  W.  F.  Walker.  The  note  was  joint 
and  several ;  Hill  was  the  principal,  and  the  others  sureties. 
♦3871  *^*^  the  15th  of  June,  1839,  the  District  Attorney 
J  brought  suit  upon  the  note,  in  the  name  of  the  United 
States,  against  all  the  parties,  and  at  November  term  obtained 
judgment. 

In  January,  1840,  a  fi.  fa.  was  issued,  and  in  May,  1840, 
Hill,  Porter,  and  Walker  filed  a  bill  on  the  equity  side  of  the 
court  against  the  United  States,  the  Mississippi  and  Alabama 
Railroad  Company,  William  M.  Gwin,  and  William  H.  Shel- 
ton, setting  up  certain  equities,  which  need  not  be  here  par- 
ticularly stated,  and  praying  for  an  injunction,  which  was 
granted. 

All  the  parties  answered,  the  District  Attorney  answering 
on  behalf  of  the  United  States. 

In  May,  1846,  the  cause  was  set  down  for  hearing  upon  the 
bill,  answers,  and  exhibits. 
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In  November,  1846,  the  following  proceedings  took  place. 
The  United  States,  by  attorney,  made  the  following  motion, 
to  wit : — 

"  Motion  by  R.  M.  Gaines,  U.  S.  Attorney,  to  dissolve  the 
injunction  and  dismiss  the  bill,  as  to  the  United  States,  for 
want  of  jurisdiction  as  to  them,  and  also  on  the  merits. 

"  R.  M.  Gaines,  U.  S.  Att'y. 

"  And  afterwards,  to  wit,  at  the  May  term,  a.  d.,  1847,  of 
said  court,  to  wit,  on  the  20th  day  of  May,  in  the  year  of  our 
Lord,  1847,  this  cause  came  on  to  be  heard  before  the  Honor- 
able Peter  V.  Daniel  and  Samuel  J.  Gholson,  upon  the  motion 
of  the  United  States  of  America  to  dismiss  this  suit  as  to 
them,  and  dissolve  the  injunction,  for  want  of  jurisdiction, 
and  was  argued  by  counsel.  And  the  court  having  taken 
time  to  consider,  and  not  being  able  to  agree  in  opinion  what 
decree  should  be  made  in  the  cause  on  said  motion,  one  of  the 
judges  being  of  the  opinion  that  the  said  motion  should  be 
sustained,  and  the  said  bill  dismissed  and  injunction  dissolved, 
and  the  other  being  of  opinion  that  the  said  motion  should 
be  overruled,  it  is  therefore  ordered,  at  the  request  of  the 
counsel  for  both  complainants  and  defendants,  that  said  dif- 
ference of  opinion  be  certified  to  the  Supreme  Court  of  the 
United  States  for  their  decision,  whether  the  said  motion 
should  be  sustained  or  overruled. 

"  P.  V.  Daniel. 
S.  J.  Gholson." 

Upon  this  certificate  the  case  accordingly  came  up. 

It  was  argued  by  Mr.  JohnBon  (Attorney-General),  for  the 
United  States,  no  counsel  appearing  upon  the  other  side.  He 
contended  that,  the  United  States  not  being  liable  to  be  sued 
*except  with  its  own  consent  given  by  law,  and  there  r#ooo 
being  no  lawgiving  such  consent  in  this  case,  jurisdic-  '■ 
tion  did  not  exist,  and  cited  the  case  of  United  States  v.  Mc- 
Lemore^  4  How.,  286. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  from  the  Circuit  Court  for  the 
Southern  District  of  Mississippi,  upon  a  certificate  of  division 
in  opinion  between  the  judges  on  the  following  facts  and 
questions  certified  from  that  court. 

The  United  States,  as  the  indorsees  of  the  Mississippi  and 
Alabama  Railroad  Company,  instituted  an  action  of  assump- 
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sit  in  the  court  above  mentioned,  on  a  promissory  aote  given 
by  William  J.  Hill,  J.  S.  Rowland,  D.  M.  Porter,  and  W.  F. 
Walker  to  the  said  railroad  company,  for  the  sum  of  four 
thousand  dollars.  At  the  November  term  of  the  court  in 
1839,  the  United  States,  upon  a  trial  at  law  upon  issues  joined, 
first,  upon  the  plea  of  non-assumpsit^  and  secondly,  upon  the 
plea  of  payment  of  the  note  before  its  indorsement  and  de- 
livery to  the  plaintiffs,  obtained  a  verdict  and  judgment  in 
damages  for  the  sum  of  $4,353.32.  Upon  the  suing  out  of  an 
execution  on  this  judgment,  the  defendants  filed  a  bill  (Hi  the 
equity  side  of  the  Circuit  Court,  and  obtained  from  the 
District  Judge  an  injunction,  upon  grounds  which  perhaps 
might,  under  the  pleadings  in  the  cause,  have  been  as  regu- 
larly insisted  upon  at  law,  between  the  proper  parties,  as 
they  could  be  in  equity ;  but  whether  forming  a  well-founded 
defence  at  law,  or  not,  is  immaterial  in  the  inquiry  now  pre- 
sented. In  the  bill  filed  by  Hill  and  others,  the  United 
States  are  made  directly  parties  defendants ;  process  is  prayed 
immediately  against  them ;  they  are  called  upon  to  answer 
the  several  allegations  in  the  bill,  and  a  perpetual  injunction 
is  prayed  for  to  the  judgment  obtained  by  them.  To  the  bill 
of  the  complainants  attorney  for  the  United  States  filed  in 
their  behalf  an  answer  in  extenso^  but  afterwards  moved  the 
court  to  dissolve  the  injunction  and  dismiss  the  bill  as  to  the 
United  States,  for  want  of  jurisdiction  as  to  them,  upon  which 
motion  the  order  and  certificate  now  before  this  court  were 
made  in  the  following  terms : — "  And  afterwards,  to  wit,  at 
the  May  term  of  said  court,  viz.,  on  the  20th  day  of  May, 
A.  D.,  1847,  this  cause  came  on  to  be  heard  before  the  Hon. 
Peter  V.  Daniel  and  Samuel  J.  Gholson,  upon  the  motion  of 
the  United  States  of  America  to  dismiss  this  suit  as  to  them, 
and  dissolve  the  injunction  for  want  of  jurisdiction,  and  was 
argued  by  counsel.  And  the  court  having  taken  time  to  con- 
sider, and  not  being  able  to  agree  in  opinion  what  decr&e 
♦8891  *^^^^1^  ^^  made  in  the  cause  on  said  motion,  one  of 
-'  the  judges  being  of  opinion  that  the  said  motion  should 
be  sustained,  and  the  said  bill  dismissed  and  injunction  dis- 
solved, and  the  other  being  of  opinion  that  the  said  motion 
should  be  overruled,  it  is  therefore  ordered,  at  the  request  of 
the  counsel  for  both  complainants  and  defendants,  that  said 
difference  of  opinion  be  certified  to  the  Supreme  Court  of  the 
United  States  for  their  decision,  whether  the  aaid  motion 
should  be  sustained  or  overruled." 

The  question  here  propounded,  without  any  necessity  for 
recurrence  to  particular  examples,  would  seem  to  meet  its 
solution  in  the  regular  and  best-settled  principles  of  public 
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law.  No  maxim  is  thougbt  to  be  better  established,  or  more 
universally  assented  to,  than  that  which  ordains  that  a 
sovereign,  or  a  government  representing  the  sovereign,  cannot 
ex  delicto  be  amenable  to  its  own  creatures  or  agents  employed 
under  its  own  authority  for  the  fulfilment  merely  of  its  own 
legitimate  ends.  A  departure  from  this  maxim  can  be  sus- 
tained only  upon  the  ground  of  permission  on  the  part  of  tlie 
sovereign  or  the  government  expressly  declared,  and  an 
attempt  to  overrule  or  to  impair  it  on  a  foundation  inde- 
pendently of  such  permission  must  involve  an  inconsistency 
and  confusion,  both  in  theory  and  practice,  subversive  of 
regulated  order  or  power.  Upon  the  principle  here  stated  it 
has  been,  that,  in  cases  of  private  grievance  proceeding  from 
the  crown,  the  petition  of  right  in  England  has  been  the 
nearest  approach  to  an  adversary  position  to  the  government 
that  has  been  tolerated;  and  upon  the  same  principle  it  is 
that,  in  our  country,  in  instances  of  imperfect  land  titles, 
special  legislation  has  been  adopted  to  permit  the  jurisdiction 
of  the  courts  upon  the  rights  of  the  government.  Without 
dilating  upon  the  propriety  or  necessity  of  the  principle  here 
stated,  or  seeking  to  multiply  examples  of  its  enforcement, 
we  content  ourselves  with  referring  to  a  single  and  recent  case 
in  this  court,  which  appears  to  cover  the  one  now  before  us 
in  all  its  features.  We  allude  to  the  case  of  the  United  States 
v.  McLemore^  in  4  How.,  286,  where  it  is  broadly  laid  down 
as  the  law,  that  a  Circuit  Court  cannot  entertain  a  bill  on 
the  equity  side  of  the  court,  praying  that  the  United  States 
may  be  perpetually  enjoined  from  proceeding  upon  a  judg- 
ment obtained  by  them,  as  the  government  is  not  liable  to  be 
sued,  except  by  its  own  consent  given  by  law.  We  therefore 
direct  it  to  be  certified  to  the  Circuit  Court  for  the  Southern 
District  of  Mississippi,  that  the  motion  on  behalf  of  the 
United  States  in  this  cause  should  have  been  sustained,  and 
that  the  bill  as  to  *the  United  States  should  be  dis-  r«qqA 
missed,  as  having  been  improvidently  allowed.  '- 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  and  on  the  point  or  question  on  which 
the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  was  certified  to  this  court  for  its  opinion,  agreeably 
to  the  act  of  Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  the  motion  in  behalf  of  tlie  Unite^l 
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States  in  this  cause  should  have  been  sustained,  and  that  the 
bill  as  to  the  United  States  should  be  dismissed,  as  having 
been  improvidently  allowed.  Whereupon  it  is  now  here 
ordered  and  decreed  by  this  court,  that  it  be  so  certified  to 
the  said  Circuit  Court. 


William  H.  Taylob,  Appellant,  v.  The  Merchants' 
FiBE  Insurance  Company  of  Baltimore. 

Where  there  was  a  correspondence  relating  to  the  insurance  of  a  house  against 
fire,  the  insurance  company  making  known  the  terms  upon  which  they  were 
willing  to  insure,  the  contract  was  complete  when  the  insured  placed  a  letter 
in  the  post-office  accepting  the  terms.^ 

The  house  having  been  burned  down  whilst  the  letter  of  acceptance  was  in 
progress  by  the  mail  the  company  was  held  responsible. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by  due  course  of  mail 
to  the  company,  the  minds  of  both  parties  have  met  on  the  subject,  in  the 
mode  contemplated  at  the  time  of  entering  upon  the  negotiation,  and  the 
contract  becomes  complete.'-' 

The  practice  of  this  company  was  to  date  a  policy  from  tlie  time  when  the 
acceptance  was  made  known  to  their  agent. 

The  agent  of  the  company  having  instructed  tlie  applicant  to  ''  send  him  his 
check  for  the  premium,  and  the  business  was  done,''  the  transmission  of  the 
check  by  mail  was  a  sufficient  payment  of  the  premium  within  the  terms  of 
the  policy. 

One  of  the  conditions  annexed  to  the  policy  was,  that  preliminary  proofs  of 
the  loss  should  be  furnished  to  the  company  within  a  reasonable  time.  The 
fire  occurred  on  the  22d  of  December,  1844,  and  the  preliminary  proofs  were 
furnished  on  the  24th  of  November,  1846.  This  would  have  been  too  late, 
but  that  the  company  must  be  considered  to  have  waived  their  being  fur- 
nished, by  refusing  to  issue  a  policy,  and  denying  their  responsibility  alto- 
gether.' 

The  cases  in  2  Pet.,  25,  and  10  Pet.,  507,  examined. 

A  court  of  equity,  having  obtained  jurisdiction  to  enforce  a  specific  perform- 
ance of  the  contract  by  compelling  the  company  to  issue  a  policy,  can 
proceed  to  give  such  final  relief  as  tlie  circumstances  of  the  case  demand.^ 

A  prayer  for  general  relief  in  this  case  covers  and  includes  a  prayer  for 
specific  performance.^^ 

*89n       *THr8  was  an  appeal  from  the  Circuit  Court  of  the 
J  United  States  for  the  District  of  Maryland. 
A  decree  pro  forma  was  entered,  under  the  agreement  of 

1  Followed.    Northwestern  Ins.  Co.  ^r.  Tns.  Co.,  73  Mo.,  387 ;  Walker  Bros. 

T.  Eliiott,  7  Sawy.,  21.    Cited.    Matter  v.  Continental  Tns.  Co.,  2  Utah  T.,  335. 

of  Dodge,  0  Ben.,  482 ;  Lewis  v.  Brown-  *  Cited.     Stfvens   v.    Gladdinfj,   17 

ing,  130  Mass.,  176.     See  Mr  Cull  fs  How.,  465;   First  Nat.  Bank  of  New 

Adm.  V.  Pkamix  Mut.  Life  Ins,  Co.,  18  Orleans  v.  Bohne,  8  Fed.  Rep.,  116. 

W.  Va.,  784-9.  *  Oited.    Commercial  MtU.  Mar,  Ins. 

*  Cited.    Utlet/  y.  Donaldson,  4  Otto,  Go.  y.  Union  Mut,  Ins,  Co.,  19  How., 
45;  Eames  v.  Home  Ins.  Co.,  Id.,  631.  32S. 

*  Cited.    Baile  v.  St.  Joseph  Fire 
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the  parties,  dismissing  a  bill  filed  by  Tayloe  against  the  in- 
surance company  under  the  following  circumstances. 

The  office  of  the  insurance  company  was  at  Baltimore,  but 
there  was  an  agent  at  Fredericksburg,  Virginia,  who  was  John 
Minor. 

On  the  25th  of  November,  1844,  this  agent  addressed  to  the 
company  the  following  letter. 

^^  Fredericksburg^  Virginia,  November  25,  1844. 

"  Mbbghants'  Fibb  Insurance  Co.  op  Baltimore  : — 

"The  undersigned,  William  H.  Tayloe,  desires  to  effect 
insurance  to  the  amount  of  eight  thousand  dollars  on  his 
dwelling-house,  of  stone  covered  with  wood ;  main  building 
about  ninety  by  sixty  feet,  two  stories ;  two  wings,  two 
stories,  covered  with  wood,  about  fifty  by  fifty  feet,  and 
connected  with  the  main  building  by  covered  ways  of  stone, 
covered  with  wood.  The  above-mentioned  house  is  known 
by  the  name  of  Mt.  Airy,  and  is  situated  in  Richmond 
County,  about  two  miles  and  a  half  from  the  court-house. 

"J.  Minor, 
for  William  H.  Tayloe. 

"  P.  S.  Mr.  Tayloe  (not  Mr.  Taylor)  passed  through  this 
place  this  morning  on  his  way  to  Alabama,  and,  not  having 
time  to  attend  to  his  application,  desired  me  to  forward  one 
in  his  name.  The  measures  given  are  as  nearly  correct  as  I 
can  remember;  but,  as  the  building  is  worth  double  the 
amount  proposed,  the  measures  are  not  of  much  importance. 
I  have  long  been  familiarly  acquainted  with  the  house.  One 
thing  I  should  state,  that  it  is  built  of  red  sandstone,  which 
in  my  opinion  will  not  stand  fire.  Mr.  Tayloe's  family  in- 
habits the  house,  and  he  will  return  in  January  or  February ; 
meanwhile,  I  am  to  communicate  to  him  your  answer. 

"J.  Minor."  . 

On  the  80th  of  November,  1844,  the  following  answer  was 
received. 

"  M.  F.  I.  Co.,  Baltimore,  November  80, 1844. 
"  J.  Minor,  Esq.  : — 

"Dear  Sir, — Yours  of  25th  and  account  of  28th  are  re- 
ceived. I  have  forwarded  Mr.  B.'s  policy.  Mr.  Tayloe's  risk 
*will  be  taken  at  the  same  rate  as  Mr.  Bernard's,  viz.  r^qoo 
70  cts.  on  «8,000,  p.  *66.     Policy,  f  1.  ^  ''''^ 

"  Yours,  respectfully, 

"  Geo.  B.  Coalb,  Secretary. ^^ 
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Wheu  this  letter  was  received  by  Minor,  Taylce  was  in 
Alabama,  and  Minor  addressed  to  him  the  following  letter, 
which  he  directed  to  Demopolis,  Alabama,  and  which  was  sent 
from  Demopolis  to  Macon,  where  Tayloe  then  was. 

"  Fredericksburg^  December  %,  1844. 

"  This  day  I  received  from  the  secretary  of  the  board  of 
the  Merchants'  Fire  Insurance  Company  of  Baltimore  an 
answer  to  your  application  for  insurance  to  the  amount  of 
$;8,000  on  the  Mount  Airy  house ;  rate  70. 

Premium  on  $8,000        .        .        .        $56.00 
PoUcy 1.00 

$57.00 

^^  Should  you  desire  to  effect  the  above  insurance,  send  me 
your  check,  payable  to  my  order,  for  $57,  and  the  business  is 
concluded." 

This  letter,  having  been  misdirected  by  Minor,  did  not  reach 
the  appellant  until  the  20th  of  December,  1844,  and  on  the 
next  day  he  wrote  Minor  the  following  letter. 

*'  MacoUy  Marengo  County^  Ala,^  21%t  Decy  1844. 

"Dear  Minor, — Yours  of  the  2d  came  to  hand  yesterday, 
and  I  send  you  my  check  for  fifty-seven  dollars,  as  the  pre- 
mium of  insurance  on  Mount  Airy  house.  You  will  please 
deposit  the  policy  in  the  Bank  of  Virginia,  in  your  town,  &c., 
&c." 

Mem.  indorsed,  "  Mem.  rec'd  December  81st,  1844.'* 

(^Oheek  Inclosed.^ 

**  Marengo  County^  Ala,^  21rt  Dec,  1844. 

**$67.  Bank  of  Virginia,  Fred'g,  pay  John  Minor,  Esq.,  or 
order,  fifty-seven  dollars,  premium  of  insurance  on  Mt.  Airy 
house.  "  Wm.  H.  Tayloe." 

Written  across  the  face, — "  This  check  not  to  be  presented." 

On  the  22d  of  December,  1844,  the  house  was  burned  down. 

♦3931       *^^  ^^®  ^^*  ^^  January,  1845,  Minor  addressed  a 
-■  letter  to  Tayloe,  from  which  the  following  is  an  extract. 

^^Fredericksburg^  Jan,  1«^,  1845. 

"  My  dear  friend, — Your  letter  of  the  2l8t  ultimo  came  to 
hand  yesterday,  unhappily  too  late.    You  have  before  this 
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time,  perhaps,  received  iiiformation  that  the  centre  building  of 
Mount  Airy  was  burnt  on  Sunday  week  (Dec.  22d),"  &c.,  &c. 

Mr.  Minor  was  informed  of  the  loss  by  Mr.  Charles  Tayloe, 
on  the  day  after  it  took  place. 

In  the  summer  of  1845,  Tayloe  called  at  the  office  of  the 
company,  and  had  some  conversation  respecting  the  insurance 
and  the  burning  of  his  house,  and  m  November,  1 845,  furnished 
them  with  the  preliminary  proofs  of  the  loss  which  are  always 
required  to  be  handed  in  as  soon  as  possible  after  the  loss,  by 
the  conditions  annexed  to  the  printed  policies  of  the  company. 

To  the  letter  accompanying  the  preliminary  proof,  the  com- 
pany returned  the  following  answer. 

"  Merchants^  Fire  Insurance  Co.y  Baltimore^ 

Dec.  15ih,  1845. 
«  W.  H.  Tayloe,  Esq.  :— 

"  Dear  Sir, — The  Merchants'  Fire  Insurance  Company  has 
received  your  letter  of  24th  November,  1845,  containing  notice 
of  claim  for  loss  by  fire  on  22d  December,  1844,  and  I  am  in- 
structed to  reply  that  the  company  declines  to  pay  the  claim 
as  thereby  made  by  you,  and  that,  under  the  circumstances  of 
the  case,  it  does  not  waive  any  grounds  of  defence  whatever, 
but  will  avail  itself  of  all  and  any  that  by  law  it  may. 
"  Very  respectfully,  your  obedient  servant, 
(Signed,)  Geo.  B.  Coale,  Secy^ 


During  the  progress  of  the  suit,  the  following  admission 
was  filed  in  the  Circuit  Court  by  the  respective  counsel. 

**  Admission. 

"It  is  admitted  that  the  printed  advertisement  (marked 
complainant's  No.  1)  of  John  Minor,  dated  on  the  27th  July, 
1842,  giving  notice  of  his  agency,  was  published  by  him  in 
a  newspaper  published  in  Fredericksburg,  Virginia. 
It  is  also  admitted,  that  the  letter  of  said  Minor  to  Wm.  II. 
Tayloe,  the  complainant,  dated  Decen)ber  2d,  1844  (marked 
complainant's  No.  2),  was  written  by  said  Minor,  and  ad- 
dressed to  said  Tayloe,  at  Demopolis,  Alabama,  and  afterwards 
sent  from  *Demopolis  to  Macon,  Alabama,  at  the  dates  r«oq4 
of  the  two  postmarks  thereon,  where  said  Tayloe  then  *- 
was;  and  that  the  letter  from  said  Minor  to  said  Tajdoe, 
dented  Ist  January,  1844  (1845),  (marked  complainant's  No. 
3,)  was  written  by  said  Minor.  It  is  agreed  that  the  charter 
of  the  said  defendants  (Act  of  Maryland,  1835,  ch.  65,  and 
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supplements)  may  be  used  by  either  party,  and  read  from  the 
printed  laws,  as  if  proved ;  and  also  it  is  admitted  that  the 
printed  blank  policy,  filed  with  the  defendants'  answer  as  an 
exhibit,  is  the  form  uniformly  used  by  said  defendants  from 
its  incorporation  till  this  time,  and  that  the  exhibits  G,  H,  and 
I,  with  the  defendants*  answer,  are  admitted ;  and  all  of  said 
above  papers  may  be  used,  at  the  trial  of  the  above  cause,  as 
if  the  same  had  been  regularly  proved  by  the  respective  parties. 

''John  Glenn, /<?r  Complainant. 
John  J.  Lloyd, /or  Defendants.'' 


In  April,  1846,  Tayloe  filed  his  bill  in  the  Circuit  Court. 
It  stated  the  substance  of  the  facts  above  mentioned,  and 
concluded  thus : — 

"  To  the  end,  therefore,  that  he  may  have  redress  on  the 
premises,  and  that  by  a  decree  of  this  court  the  said  defend- 
ants may  be  ordered  and  adjudged  to  pay  to  your  orator  the 
amount  of  actual  loss  which  he  has  sustained,  to  an  amount 
not  exceeding  eight  thousand  dollars,  and  that  he  may  have 
such  further  relief  as  his  case  may  require :  may  it  please 
your  honors  to  order  that  a  writ  of  subpoena  may  issue, 
directed  to  said  Merchants'  Fire  Insurance  Company  of  Bal- 
timore, to  be  and  appear  in  this  court  to  answer  this  bill,  and 
to  stand  to  and  abide  by  the  decree  in  the  premises ;  and  he 
will  ever  pray,  &c. 

"  R.  Johnson, 
J.  Glenn." 

The  answer  of  the  appellees  admits,  that  John  Minor  was 
the  agent  of  the  appellees,  at  Fredericksburg,  Virginia,  "  to 
receive  and  forward  to  appellees  proposals  for  insurance 
against  fire  "  ;  that  said  agent  did,  on  25th  of  November, 
1844,  in  behalf  of  the  appellant,  send  a  proposal  for  insur- 
ance, which  was  answered  on  the  30th  of  November,  1844  ; 
but  that  no  reply  was  received  from  appellant  till  the  31st  of 
December,  1844,  by  a  letter  inclosing  appellant's  check  for 
the  amount  of  the  premium.  That  immediately  on  the  re- 
ceipt of  said  reply,  the  appellant  was  informed  that  it  came 
too  late ;  that  the  dwelling  proposed  to  be  insured  had  been 
burnt  on  the  22d  of  December,  1844,  and  that  the  check  had 
•89^1  ^^^  been  and  would  not  be  *presented  for  payment, 
J  and  that  said  check  was  cancelled.  The  answer  fur- 
ther exhibits  a  copy  of  the  printed  form  of  the  policy 
uniformly  used  by  the  appellees  in  1844,  and  before  and 
since  that  time,  and  avers  that  it  contains  the  terms  and  oon- 
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ditioDS  on  which  the  appellees  insured,  and  that  all  answers 
of  the  appellees  to  applications  for  insurance  against  fire  have 
always  been  with  reference  to  the  terms  of  said  policy,  and 
the  printed  conditions  thereto  annexed ;  and  it  further  avers, 
that  the  reply  of  the  appellees  to  the  application  on  behalf  of 
the  appellant,  in  this  instance,  was  made  with  reference  to 
said  terms  and  printed  conditions,  and  that  except  on  those 
terms  and  conditions  the  appellees  would  not  and  did  not 
offer  to  insure  the  appellant.  The  answer  further  denies 
that  any  contract  of  insurance  was  at  any  time  made  by 
appellees  with  the  appellant,  or  that  any  premium  of  insur- 
ance was  paid  by  appellant  or  received  by  appellees,  or  that 
the  appellant  had  a  right  to  demand  a  policy  of  insurance,  or 
payment  for  loss  by  fire.  It  also  denies  that  the  appellant, 
before  filing  his  bill,  required  appellees  to  furnish  him  with  a 
policy  of  ijisurance,  or  that  any  demand  of  payment  for  the 
loss  by  fire  was  made,  except  as  therein  specified,  in  the  sum- 
mer of  1845,  and  after  that  time,  as  particularly  set  forth  in 
the  answer.  The  answer  further  insists,  that,  if  it  should  be 
held  that  the  transactions  relating  to  said  application  did 
amount  to  a  contract  of  insurance,  yet  it  was  a  contract  on 
the  terms  and  conditions  specified  in  the  policy,  and  that  the 
appellant  never  complied  therewith,  and  particularly  never 
complied  with  the  seventh  printed  condition  which  is  set 
forth  in  the  answer,  and  therefore  he  is  not  entitled  to 
demand  payment. 

The  blank  policy  (which,  it  is  admitted, — see  Admission^ 
supra^ — '*  is  the  foBm  uniformly  used  by  the  appellees  from 
their  incorporation  till  this  time  ")  provides, "  that  the  amount 
of  such  loss  or  damage  as  the  assured  shall  be  entitled  to 
receive  by  virtue  of  this  policy  shall  be  paid  within  sixty 
days  after  notice  and  proof  thereof  made  by  the  assured  in 
conformity  to  the  conditions  of  this  corporation  subjoined  to 
this  policy." 

It  also  provides,  that  the  ^^  insurance  is  made  and  accepted 
in  reference  to  the  conditions  which  accompany  these  pres- 
ents ;  and  in  every  case  the  said  conditions  are  to  be  used  to 
explain  the  rights  and  obligations  of  the  parties,  except  so 
far  forth  as  the  policy  itself  specially  declares  those  rights 
and  obligations." 

The  fifth  condition  is, — "  No  insurance  will  be  considered 
as  made,  or  binding,  until  the  premium  be  actually  paid." 

Tho  seventh  condition  provides,  that  "  all  persons  insured 
by  this  company,  sustaining  any  loss  or  damage  by  fire,  are 
•forthwith  to  give  notice  to  the  company,  and  as  soon  r»QQg 
thereafter  as  possible  to  deliver  in  as  particular  an  ■- 
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account  of  their  loss  or  damage,  signed  by  their  own  bands, 
as  the  nature  of  the  case  will  admit,  and  make  proof  of  the 
same  by  their  oath  or  affirmation,"  &c.,  &c.  "And,  until 
such  affidavits  and  certificates  are  produced,  the  loss  shall 
not  be  payable." 

The  appellant  examined  several  witnesses  under  a  commis- 
sion issued  to  Fredericksburg,  Va.  John  Minor,  the  agent, 
proves  that  the  appellant  authorized  and  requested  him  to 
apply  to  the  appellees  to  eflfect  the  insurance,  and  that  in  con- 
sequence thereof  the  application  was  written  by  him.  That 
on  the  31st  of  December,  1844,  he  received  a  letter  from  ap- 
pellant inclosing  his  check  for  f57,  which  the  appellant  directed 
to  be  applied  to  the  payment  of  the  insurance  on  the  jiroperty, 
but  that  the  check  was  never  presented  for  payment,  because 
the  property  on  which  the  insurance  was  to  have  been  effected 
was  destroyed  on  the  22d  of  December,  1844.  That  soon 
after  the  receipt  of  said  letter  and  check,  the  deponent  wrote 
to  appellant  that  his  check  had  been  received,  but  too  late. 
And  on  his  cross-examination  he  proves  that  he  held  said 
check  subject  to  appellant's  order,  and  wrote  across  its  face, 
"  This  check  is  not  to  be  presented, "  of  all  which  he  duly 
advised  the  appellant  by  letter  written,  as  he  thinks,  immedi- 
ately after  receipt  of  the  check,  and  that  when  the  appellant 
returned  to  Virginia,  deponent  told  him  he  was  ready  to  re- 
turn the  check,  and  tendered  it  to  him,  &c. ;  that  he  kept  it, 
by  appellant's  direction,  but  always  subject  to  appellant's 
authority.  He  also  proves,  in  answer  to  the  sixth  cros&- 
interrogatory,  that,  if  there  had  been  no  fire  before  the  receipt 
of  the  check,  and  a  policy  had  been  issued,  the  insurance, 
according  to  the  custom  and  practice  of  his  agency,  would 
have  begun,  in  ordhiary  cases,  on  the  day  on  which  payment 
of  the  check  was  made ;  but  that  in  this  particular  case,  as 
deponent  was  willing  to  cash  the  appellant's  check,  it  would 
have  begun  on  the  day  the  check  came  to  hand. 

In  November,  1847,  the  cause  came  on  for  trial,  when  the 
Circuit  Court  passed  a  decree,  (which  it  has  already  been 
stated  was  pro  forma  under  the  agreement  of  the  parties,) 
that  the  bill  should  be  dismissed,  with  costs. 

The  complainant,  Tayloe,  appealed  to  this  court. 

It  was  argued  by  Mr,  Johnson  (Attorney-General),  for  the 
appellant,  and  by  Mr.  Lloyd  and  Mr.  Nelson,  for  the  appel- 
lees. 

For  the  appellant  it  was  contended, — 
1st.   That  on  the  21st  of  December,  1844,  a  contract  for 
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the  *in8urance  of  the  a])pellant's  house  of  Mount  Airy  r»QQ7 
was  entered  into  between  him  and  the  appellees,  '■ 
thnjugh  their  agent,  and  the  premium  paid  by  the  appellant 
as  agreed  on,  and  that  he  was  entitled  to  a  policy  of  insur- 
ance accordingly,  taking  effect  from  that  day.  Story  on 
Contr.,  §§  378,  384,  and  the  cases  cited  in  the  notes;  1  Duer 
on  Ins.,  67,  68,  and  the  cases  cited  in  notes  8  and  9,  pages 
114  to  130 ;  Hamilton  v.  Lycoming  Insurance  Co.^  6  Pa.  St., 
339;  Story  on  Agency,  §§  17,  18,  19,  126,  127 ;  Lighthody  v. 
The  North  American  Ins,  Co.,  23  Wend.  (N.  Y.),  22 ;  Amii- 
stead  V.  The  Merchants'  Fire  Ins.  Co.  of  Baltimore^  Circuit 
Court,  U.  S.,  Md.,  unreported. 

3d.  That  the  loss  to  the  extent  of  the  whole  amount  in- 
sured occurred  after  the  policy  took  effect,  and  that  the  loss 
is  recoverable  in  the  present  suit.  1  Duer  on  Ins.,  66 ;  Per- 
kins  V.  The  Washington  Ins.  Co.,  4  Cow.  (N.  Y.),  646 ;  Car- 
penter  v.  The  Mutual  Safety  Ins.  Co.,  4  Sandf.  (N.  Y.),  410. 

8d.  That  the  delay  in  furnishing  the  preliminary  proofs 
was  occasioned  by  the  appellees,  who  cannot  in  consequence 
take  advantage  of  it,  and  that  the  appellees  have  virtually 
waived  their  production.  Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.,  bU;  Cornell  v.  Leroy,  9  Wend.  (N.  Y.),  166;  Turley  v. 
The  North  American  Fire  Ins.  Co.,  25  Id.,  378 ;  McMasters  v. 
ITie  Westchester  Mutual  Ins.  Co.,  Id.,  882;  Allegre  v.  The 
Maryland  Ins.  Co.,  6  Harr.  &  J.  (Md.),  41 2 ;  Armistead  v. 
The  Merchants'  Fire  Ins.  Co.  of  Baltimore,  supra. 

The  counsel  for  the  appellees  contended, — 

1st.  That  the  appellant  has  not  shown  by  the  evidence  any 
contract  of  insurance  on  the  part  of  the  appellees  in  respect 
of  the  property  destroj-ed. 

2d.  That,  assuming  such  contract  to  iiave  been  shown,  the 
appellant  has  not  complied  with  its  terms  and  stipulations  so 
as  to  entitle  him  to  recover  from  the  appellees.  The  Colum- 
bia Ins.  Co.  V.  Lawrence,  2  Pet.,  25 ;  Columbia  Ins.  Co.  v. 
Lawrence,  10  Pet.,  507 ;  Carpenter  v.  The  Prov.  Wash.  Ins. 
Co.,  16  Pet.,  496 ;  Carpenter  v.  The  Prov.  Wash.  Ins.  Co.,  4 
How.,  185 ;  Leadbetter  v.  Insurance  Co.,  13  Me.,  265  ;  Wors- 
ley  V.  Wood  and  others,  6  T.  R.,  710  ;  Oldman  v.  Bewicke,  2 
H.  BL,  677,  n.  a  ;  Inman  v.  The  Western  Fire  Ins.  Co.,  12 
Wend.  (N.  Y.),  452 ;  Edwards  v.  The  Baltimore  Fire  Ins.  Co., 
8  Gill  (Md.),  177. 

3d.  That  even  if  the  appellant  has  shown  the  existence  of 
the  alleged  contract,  atid  his  compliance  with  its  terms,  he  has 
misconceived  his  i*einedy,  a  court  of  law  being  competent  to 
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QQfti  *afford  liim  adequate  redress.     Act  of  Congress  ap- 

"^^^J  proved  24th  Sept.,  1789,  §  16. 
4th.  That,  if  relievable  m  equity,  the  bill  contains  no  suffi- 
cient statement  of  the  contract  sought  to  be  enforced,  or  of 
the  performance  of  the  terms  thereof  by  the  a[)pelhint.  2 
Story,  Eq.,  §§  736,  771 ;  Colson  v.  Thompson,  2  Wheat.,  336 ; 
Cro88  V.  Cohen,  3  Gill  (Md.),  257 ;  Carpenter  v.  Prov.  Wash. 
Ins.  Co.,  16  Pet.,  496 ;  Same  v.  Same,  4  How.,  185. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for 
the  District  of  Maryland,  which  was  rendered  for  the 
defendants. 

The  case  in  the  court  below  was  this.  William  H.  Tayloe, 
of  Richmond  County,  Virginia,  applied  to  John  Minor,  the 
agent  of  the  defendants,  residing  at  Fredericksburg  in  that 
State,  for  an  insurance  upon  his  dwelling-house  to  the 
amount  of  $8,000  for  one  year,  and,  as  he  was  about  leaving 
home  for  the  State  of  Alabama,  desired  the  agent  to  make 
the  application  in  his  behalf. 

The  application  was  made  accordingly,  under  the  date  of 
25th  November,  1844,  and  an  answer  received  from  the  sec- 
retary of  the  company,  stating  that  the  risk  would  be  taken 
at  seventy  cents  on  the  thousand  dollars,  the  premium 
amounting  to  the  sum  of  fifty-six  dollars.  The  agent  stated 
in  the  application  to  the  company  the  reason  why  it  had  not 
been  signed  by  Tayloe;  that  he  had  gone  to  the  State  of 
Alabama  on  business,  and  would  not  return  till  February  fol- 
lowing ;  and  that  he  was  desired  to  communicate  to  him  at 
that  place  the  answer  of  the  company. 

On  receiving  the  answer,  the  agent  mailed  a  letter  directed 
to  Tayloe,  under  date  of  the  2d  of  December,  advising  him  of 
the  terms  of  the  insurance,  and  adding,  "  Should  you  desire 
to  effect  the  insurance,  send  me  your  check  payable  to  my 
order  for  f57,  and  the  business  is  concluded."  The  addi- 
tional dollar  was  added  for  the  policy. 

This  letter,  in  consequence  of  a  misdirection,  did  not  reach 
Tayloe  till  the  20th  of  the  month;  who,  on  the  next  day, 
mailed  a  letter  in  answer  to  the  agent,  expressing  his  assent 
to  the  terms,  and  inclosing  his  check  for  the  premium  as 
requested.  He  also  desired  that  the  policy  should  be  depos- 
ited in  the  bank  for  safe-keeping.  This  letter  of  acceptance 
was  received  on  the  31st  at  Fredericksburg  by  the  agent, 
who  mailed  a  letter  in  answer  the  next  day,  communicating 
to  Tayloe  his  refusal  to  carry  into  effect  the  insurance,  on  the 
ground  that  his  acceptance  came  too  late,  the  centre  building 
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of  the  *dwelling-house  in  the  mean  time,  on  the  22d  of  rtoqq 
the  month,  having  been  consumed  by  fire.  L 

The  company,  on  being  advised  of  the  facts,  confirmed  the 
view  taken  of  the  case  by  their  agent ;  and  refused  to  issue 
the  policy,  or  pay  the  loss. 

A  bill  was  filed  in  the  court  below  by  the  insured  against 
the  company,  setting  forth,  substantially,  the  above  facts, 
and  prajdng  that  the  defendants  might  be  decreed  to  pay  the 
loss,  or  for  such  other  relief  as  the  complainant  might  be  en- 
titled to. 

I.  Several  objections  have  been  taken  to  the  right  of  the 
complainant  to  recover,  which  it  will  be  necessary  to  notice ; 
but  the  principal  one  is,  that  the  contract  of  insurance  was 
not  complete  at  the  time  the  loss  happened,  and  therefore, 
that  the  risk  proposed  to  be  assumed  had  never  attached. 

Two  positions  have  been  taken  by  the  counsel  for  the  com- 
pany for  the  purpose  of  establishing  this  ground  of  defence. 

1.  The  want  of  notice  to  the  agent  of  the  company  of  the 
acceptance  of  the  terms  of  the  insurance ;  and, 

2.  The  non-payment  of  the  premium. 

The  first  position  assumes  that,  where  the  company  have 
made  an  offer  through  the  mail  to  insure  upon  certain  terms, 
the  agreement  is  not  consummated  by  the  mere  acceptance 
of  the  offer  by  the  party  to  whom  it  is  addressed ;  that  the 
contract  is  still  open  and  incomplete  until  the  notice  of 
acceptance  is  received ;  and  that  the  company  are  at  liberty 
to  withdraw  the  offer  at  any  time  before  the  arrival  of  the 
notice ;  and  this  even  without  communicating  notice  of  the 
withdrawal  to  the  applicant ; — in  other  words,  that  the  assent 
of  the  company,  express  or  implied,  after  the  acceptance  of 
the  terms  proposed  by  the  insured,  is  essential  to  a  consum- 
mation of  the  contract. 

The  effect  of  this  construction  is,  to  leave  the  property  of 
the  insured  uncovered  until  his  acceptance  of  the  offer  has 
reached  the  company,  and  has  received  their  assent ;  for,  if 
the  contract  is  incomplete  until  notice  of  the  acceptance,  till 
then  the  company  may  retract  the  offer,  as  neither  party  is 
bound  until  the  negotiation  has  resulted  in  a  complete  bar- 
gain between  the  parties. 

In  our  apprehension,  this  view  of  the  transaction  is  not  in 
accordance  with  the  usages  and  practice  of  these  companies 
in  taking  risks;  nor  with  the  understanding  of  merchants 
and  other  business  men  dealing  with  them ;  nor  witli  the 
principles  of  law,  settled  in  analogous  cases,  governing  con- 
tracts entered  into  by  correspondence  between  parties  re- 
siding at  a  distance. 
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*4001  *^^  ^^®  contrary,  we  are  of  opinion  that  an  offer 
J  under  the  circumstances  stated,  prescribing  the  terms 
of  insurance,  is  intended,  and  is  to  be  deemed,  a  valid  under- 
taking on  the  part  of  the  company,  that  they  will  be  bound, 
according  to  the  terms  tendered,  if  an  answer  is  transmitted 
in  due  coui-se  of  mail,  accepting  them  ;  and  that  it  cannot  be 
withdrawn,  unless  the  withdrawal  reaches  the  party  to  whom 
it  is  addressed  before  his  letter  of  reply  announcing  the 
acceptance  has  been  transmitted. 

This  view  of  the  effect  of  the  correspondence  seems  to  us 
to  be  but  carrying  out  the  intent  of  the  parties,  as  plainly 
manifested  by  their  acts  and  declarations. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by 
due  course  of  mail  to  the  company,  the  minds  of  both  parties 
have  met  on  the  subject,  in  the  mode  contemplated  at  the 
time  of  entering  upon  the  negotiation,  and  the  contract 
becomes  complete.  The  party  to  whom  the  proposal  is 
addressed  has  a  right  to  regard  it  as  intended  as  a  continuing 
offer  until  it  shall  have  reached  him,  and  shall  be  in  due  time 
accepted  or  rejected. 

Such  is  the  plain  import  of  the  offer.  And  besides,  upon 
any  other  view,  the  proposal  amounts  to  nothing,  as  the 
acceptance  would  be  but  the  adoption  of  the  terms  tendered, 
to  be,  in  turn,  proposed  by  tlie  applicant  to  the  company  for 
their  approval  or  rejection.  For,  if  the  contract  is  still  open 
until  the  company  is  advised  of  an  acceptance,  it  follows,  of 
course,  that  the  acceptance  may  be  repudiated  at  any  time 
before  the  notice  is  received.  Nothing  is  effectually  accom- 
plished by  an  act  of  acceptance. 

It  is  apparent,  therefore,  that  such  an  interpretation  of  the 
acts  of  the  parties  would  defeat  the  object  which  both  had  in 
view  in  entering  upon  the  correspondence. 

The  fallacy  of  the  argument,  in  our  judgment,  consists  in 
the  assumption,  that  the  contract  cannot  be  consummated 
without  a  knowledge  on  the  part  of  the  company  that  the  offer 
has  been  accepted.  This  is  the  point  of  the  objection.  But 
a  little  reflection  will  show,  that  in  all  cases  of  contracts 
entered  into  between  parties  at  a  distance  by  correspondence, 
it  is  impossible  that  both  should  have  a  knowledge  of  it  the 
moment  it  becomes  complete.  This  can  only  exist  where 
both  parties  are  present. 

The  position  may  be  illustrated  by  the  case  before  us.  If 
the  contract  became  complete,  as  we  think  it  did,  on  the 
acceptance  of  the  offer  by  the  applicant,  on  the  21st  Decem- 
ber, 1844,  the  company,  of  course,  could  have  no  knowledge 
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of  it  until  *the  letter  of  acceptance  reached  the  agent,  rmAM 
on  the  31st  of  the  month;  and,  on  the  other  hand,  ^ 
upon  the  hypothesis  it  was  not  complete  until  notice  of  the 
acceptance,  and  then  became  so,  the  applicant  could  have  no 
knowledge  of  it  at  the  time  it  took  effect.  In  either  aspect, 
and,  indeed,  in  any  aspect  in  which  the  case  can  be  presented, 
one  of  the  parties  must  be  unadvised  of  the  time  when  the 
contract  takes  effect,  as  its  consummation  must  depend  upon 
the  act  of  one  of  them  in  the  absence  of  the  other. 

The  negotiation  being  carried  on  through  the  mail,  the 
offer  and  acceptance  cannot  occur  at  the  same  moment  of 
time ;  nor,  for  the  same  reason,  can  the  meeting  of  the  minds 
of  the  parties  on  the  subject  be  known  bj  each  at  the  moment 
of  concurrence  ;  the  acceptance  must  succeed  the  offer  after 
the  lapse  of  some  interval  of  time  ;  and,  if  the  process  is  to 
be  carried  farther  in  order  to  complete  the  bargain,  and 
notice  of  the  accei)tance  must  be  received,  the  only  effect  is 
to  reverse  the  position  of  the  parties,  changing  the  knowledge 
of  the  completion  from  the  one  party  to  the  other. 

It  is  obviously  impossible,  therefore,  under  the  circum- 
stances stated,  ever  to  perfect  a  contract  by  correspondence, 
if  a  knowledge  of  both  parties  at  the  moment  they  become 
bound  is  an  essential  element  in  making  out  the  obligation. 
And  as  it  must  take  effect,  if  effect  is  given  at  all  to  an  en- 
deavour to  enter  into  a  contract  by  correspondence,  in  the 
absence  of  the  knowledge  of  one  of  the  parties  at  the  time  of 
its  consummation,  it  seems  to  us  more  consistent  with  the 
acts  and  declarations  of  the  parties,  to  consider  it  complete 
on  the  transmission  of  the  acceptance  of  the  offer  in  the  way 
they  themselves  contemplated ;  instead  of  postponing  its  com- 
pletion till  notice  of  such  acceptance  has  been  received  and 
assented  to  by  the  company. 

For  why  make  the  offer,  unless  intended  that  an  assent  to 
its  terms  should  bind  them  ?  And  why  require  any  further 
assent  on  their  part,  after  an  unconditional  acceptance  by  tlie 
party  to  whom  it  is  addressed  ? 

We  have  said  that  this  view  is  in  accordance  with  the 
usages  and  practice  of  these  companies,  as  well  as  with  the 
general  principles  of  law  governing  contracts  entered  into  by 
absent  parties. 

In  the  instructions  of  this  company  to  their  agent  at  Fred- 
ericksburg, he  is  advised  to  transmit  all  applications  for  insur- 
ance to  the  office  for  consideration  ;  and  that,  upon  the  receipt 
of  an  answer,  if  the  applicant  accepts  the  terms,  the  contract 
is  considered  complete  without  waiting  to  communicate  the 
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♦4091  *3'Cceptance  to   the  company;   and  the  policy  to  be 
-I  thereafter  issued  is  to  bear  date  from  the  time  of  the 
acceptance. 

The  company  desire  no  further  communication  on  the  sub- 
ject, after  they  have  settled  upon  the  terms  of  the  risk,  and 
sent  them  for  the  inspection  of  the  applicant,  in  order  to  the 
consummation  of  the  bargain.  The  communication  of  the 
acceptance  by  the  agent  afterwards  is  to  enable  them  to  make 
out  the  policy.  The  contract  is  regarded  as  complete  on  the 
acceptance  of  the  terms. 

This  appears,  also,  to  have  been  the  understanding  of  the 
agent ;  for,  on  communicating  to  the  insured  the  terms  re- 
ceived from  the  company,  he  observes,  "  Should  you  desire  to 
effect  the  above  insurance,  send  me  your  check  payable  to  my 
order  for  fifty-seven  dollars,  and  the  business  is  concluded  " ; 
obviously  enough  importing,  that  no  other  step  would  be 
necessary  to  give  effect  to  the  insurance  of  the  property 
upon  the  terms  stated. 

The  cases  of  Adams  v.  Linsdell^  1  Barn.  &  Aid.,  681,  and 
Mactier*%  AdmWs  v.  Frith^  6  Wend.  (N.  Y.),  104,  are  author- 
ities to  show  that  the  above  view  is  in  conformity  with  the 
general  principles  of  law  governing  the  formation  of  all  con- 
tracts entered  into  between  parties  residing  at  a  distance  by 
means  of  correspondence. 

The  unqualified  acceptance  by  the  one  of  the  terms  pro- 
posed by  the  other,  transmitted  by  due  course  of  mail,  is 
regarded  as  closing  the  bargain,  from  the  time  of  the  trans- 
mission of  the  acceptance. 

This  is,  also,  the  effect  of  the  case  of  Eliason  v.  Henshaw^ 
4  Wheat.,  228,  in  this  court,  though  the  point  was  not  neces- 
sarily involved  in  the  decision  of  the  case.  The  acceptance 
there  had  not  been  according  to  the  terms  of  the  bargain  pro- 
posed, for  which  reason  the  plaintiff  failed. 

2.  The  next  position  against  the  claim  is  the  non-payment 
of  the  premium. 

One  of  the  conditions  annexed  to  the  policies  of  the  com- 
pany is,  that  no  insurance  will  be  considered  as  made  or 
binding  until  the  premium  be  actually  paid ;  and  one  of  the 
instructions  to  the  agent  was,  that  no  credit  should  be  given 
for  premiums  under  any  circumstances. 

But  the  answer  to  this  objection  is,  that  the  premium,  in 

Judgment  of  law,  was  actually  paid  at  the  time  the  contract 
became  complete.     The  mode  of  payment  had  not  been  pre- 
scribed by  the  company,  whether  in  specie,  bills  of  a  particular 
bank,  or  otherwise ;  the  agent,  therefore,  was  at  libertv  tc» 
exercise  a  discretion  in  the  matter,  and  prescribe  the  mode  of 
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•payment ;  and,  accordingly,  we  find  him  directing,  in  p^^aq 
this  case,  that  it  may  be  paid  by  a  check  payable  to  his  '- 
order  for  the  amount.  It  is  admitted  that  the  insured  had 
funds  in  the  bank  upon  which  it  was  drawn,  at  all  times  from 
the  date  of  the  check  till  it  was  received  by  the  agent,  suffi- 
cient to  meet  it ;  and  that  it  would  have  been  paid  on  pre- 
sentment. 

It  is  not  doubted,  that,  if  the  check  for  the  premium  had 
been  received  by  the  agent  from  the  hands  of  the  insured,  it 
would  have  been  sufficient ;  and  in  the  view  we  have  taken 
of  the  case,  the  transmission  of  it  by  mail,  according  to  the 
directions  given,  amounts,  in  judgment  of  law,  to  the  same 
thing.  Doubtless,  if  the  check  had  been  lost  or  destroyed  in 
the  transmission,  the  insured  would  have  been  bound  to  make 
it  good ;  but  the  agent,  in  this  respect,  trusted  to  his  respon- 
sibility, having  full  confidence  in  his  ability  and  good  faith  in 
the  transaction. 

II.  Another  objection  taken  to  the  recovery  is,  that  the 
usual  preliminary  proofs  were  not  furnished,  according  to  the 
requirement  of  the  seventh  article  of  the  conditions  annexed 
to  the  policies  of  the  compauy.  These  are  required  to  be 
furnished  within  a  reasonable  time  after  the  happening  of  the 
loss.  The  fire  occurred  on  the  22d  of  December,  1844,  and 
the  preliminary  proofs  were  not  furnished  till  the  24th  of 
November,  1845.  This  was,  doubtless,  too  late,  and  the  objec- 
tion would  have  been  fatal  to  the  right  of  the  complainant,  if 
the  production  of  these  proofs  were  essential  to  the  recovery. 

But  the  answer  is,  that  the  ground  upon  which  the  com- 
pany originally  placed  their  resistance  to  the  payment  of  the 
loss,  and  which  is  still  mainly  relied  on  as  fatal  to  the  pro- 
ceedings, operated  as  a  waiver  of  the  necessity  for  the  produc- 
tion of  the  preliminary  proofs ;  and  that  is,  that  no  obligation 
to  insure  the  loss  was  ever  entered  into  by  the  company,  the 
contract  being  incomplete  at  the  time  it  occurred.  On  this 
ground  they  refused  to  issue  the  policy,  which  would  have 
imposed  upon  the  insured  a  strict  compliance  with  its  condi- 
tions; or  to  recognize  any  obligations  arising  out  of  tlie 
arrangement  between  him  and  tlieir  agent. 

The  objection  went  to  the  foundation  of  the  claim,  which, 
in  connection  with  the  refusal  to  issue  the  policy,  superseded 
the  necessity  of  producing  these  proofs ;  as  the  production 
would  have  been  but  an  idle  ceremony  on  the  part  of  the 
insured,  in  the  further  prosecution  of  his  right.  Why  pro- 
duce them  after  the  company  had  denied  the  contract,  and 
refused  the  policy  ? 

The  case  of  the  Columbian  Insurance  Company  v.  Lawreneef 
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♦4041  *^  Pet-i  26,  has  been  referred  to  on  this  point.  An 
J  objection  was  there  taken,  rxn  the  trial,  to  the  suffi- 
ciency of  the  preliminary  proofs,  on  the  ground  that  the  cer- 
tificate of  the  magistrate  was  not  in  conformity  with  the  ninth 
article  of  the  conditions.  The  particular  objection  had  not 
been  taken  by  the  company  when  the  proofs  were  furnished, 
although  several  others  had  been,  to  their  liability;  and  the 
court  left  to  the  jury  the  question,  among  othei's,  whether 
the  company  had  not  thereby  waived  the  objection  to  the 
sufficiency  of  the  certificate. 

The  plaintiff  recovered;  and  on  the  motion  for  a  new  trial, 
among  other  grounds  assigned  for  granting  it,  was  this  in- 
struction of  the  court.  It  was  held  that  there  was  no  evi- 
dence in  the  case  from  which  the  jury  could  properly  infer  a 
waiver. 

The  preliminary  proofs  had  been  presented  to  the  company 
on  the  16th  of  February,  1824,  soon  after  the  loss.  The  suit 
was  discontinued,  and  a  new  certificate  procured  from  the 
magistrate  correcting  the  defects  in  the  first,  and  furnished 
to  the  company,  on  the  14th  of  February,  1829,  five  years 
after  the  first  had  been  delivered.  A  new  suit  was  brought, 
and  the  case  as  reported  the  second  time  will  be  found  in  10 
Pet.,  607. 

On  tlie  second  trial,  the  objection  was  taken  that  the  cer- 
tificate had  not  been  produced  within  a  reasonable  time  after 
the  loss ;  but  the  court  held  otherwise,  placing  their  decision 
upon  the  ground,  that  the  laches  were  not  properly  imputable 
to  the  insured,  but  to  the  company,  on  account  of  their  neg- 
lect to  give  notice  of  the  defect  when  the  first  certificate  was 
presented,  and  of  the  mistaken  confidence  which  the  party 
had  placed  in  them.  The  court  say,  "If  the  company  had 
contemplated  the  objection,  it  would  have  been  but  ordinary 
fair-dealing  to  have  apprised  the  plaintifif  of  it;  for  it  was 
then  obvious  that  the  defect  might  have  been  immediately 
supplied ;  as  it  was,  the  company,  unintentionally  it  may  be, 
by  their  silence  misled  him." 

It  is  manifest,  on  an  examination  of  the  two  cases,  that  the 
doctrine  of  the  first  on  this  point  of  waiver  was  virtually 
overruled,  for,  if  maintained  in  the  second,  it  would  have 
upheld  the  ruling  at  the  Circuit  in  the  first.  The  reasons 
given  in  support  of  the  corrected  certificate,  procured  and 
furnished  some  five  years  after  the  loss,  are  cogent  and  un- 
answerable in  favor  of  the  position,  that  the  conduct  of  the 
company  in  not  objecting  to  the  defect  in  the  first  one,  at 
the  time  it  was  furnished,  operated  to  mislead  the  party,  and 
should  have  been  regarded  as  a  waiver  of  the  objection. 
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The  cases  are  very  full  upon  this  point,  and  clearly  estab- 
lish the  position  that  the  preliiuhiary  proofs,  under  the 
*circunistances  stated  in  this  case,  were  dispensed  r»4Ac 
with  by  the  company,  as  inferrible  from  the  ground  L 
upon  which  they  placed  their  denial  of  liability.  9  Wend. 
(N.  Y.),  165;  25  Id.,  378,  382;  6  Harr.  &  J.  (Md.),  412; 
6  Cow.  (N.  Y.),  404. 

III.  It  has  also  been  objected,  that  the  plaintiff  had  an  ad- 
equate remedy  at  law,  and  was  not,  therefore,  under  the  ne- 
cessity of  resorting  to  a  court  of  equity;  which  may  very 
well  be  admitted. 

But  it  by  no  means  follows  from  this,  that  a  court  of  chan- 
cery will  not  entertain  jurisdiction.  Had  the  suit  been  in- 
stituted before  the  loss  occurred,  the  appropriate,  if  not  the 
only,  remedy  would  have  been  in  that  court,  to  enforce  a 
specific  performance,  and  compel  the  company  to  issue  the 
policy.  And  this  remedy  is  as  appropriate  after  as  before 
the  loss,  if  not  as  essential,  in  order  to  facilitate  the  proceed- 
ings at  law.  No  doubt,  a  count  could  have  been  framed 
u{X)n  the  agreement  to  insure,  so  as  to  have  maintained  the 
action  at  law.  But  the  proceedings  would  have  been  more 
complicated  and  embarrassing  than  upon  the  policy.  The 
party,  therefore,  had  a  right  to  resort  to  a  court  of  equity  to 
compel  the  delivery  of  the  policy,  either  before  or  after  the 
happening  of  the  loss ;  and  being  properly  in  that  court  after 
the  loss  happened,  it  is  according  to  the  established  course 
of  proceeding,  in  order  to  avoid  delay  and  expense  to  the 
parties,  to  proceed  and  give  such  final  relief  as  the  circum- 
stances of  the  case  demand. 

Such  relief  was  given  in  the  case  of  Motteux  v.  London 
Assurance  Co.^  1  Atk.,  645,  and  in  Perkins  v.  WcLshington  Ins. 
Co,,  4  Cow.  (N.  Y.),  646.  See  also  1  Duer  (N.  Y.),  66  and 
110,  and  2  PhilL,  683. 

As  the  only  real  question  in  the  case  is  the  one  which  a. 
court  of  equity  must  necessarily  have  to  decide,  in  the  exer- 
cise of  its  peculiar  jurisdiction  in  enforcing  a  specific  exe- 
cution of  the  agreement,  it  would  be  an  idle  technicality  for 
that  court  to  turn  the  party  over  to  his  remedy  at  law  upon 
the  policy.  And,  no  doubt,  it  was  a  strong  sense  of  this  in- 
justice that  led  the  court  at  an  early  day  to  establish  the  rule, 
that,  having  properly  acquired  jurisdiction  over  the  subject 
for  a  necessary  purpose,  it  was  the  duty  of  the  court  to  pro- 
ceed and  do  final  and  complete  justice  between  the  parties, 
where  it  could  as  well  be  done  in  that  court  as  in  proceed- 
ings at  law. 

IV.  It  is  further  objected,  that,  admitting  the  claim  to  be 
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properly  enforceable  in  equity,  still  the  complainant  is  not 
entitled  to  the  relief  sought,  on  the  ground  that  the  bill  con- 
tains no  sufficient  statement  of  the  contract,  or  of  the  per- 
formance of  the  conditions,  and  also  for  want  of  a  proper 
prayer. 

*40fil  *^®  *^®  ^^  opinion  that  these  several  objections  are 
J  not  well  founded.  The  contract  as  set  forth  we  have 
already  considered,  and  held  complete  and  binding  on  the 
the  company ;  and  further,  that  the  denial  of  having  entered 
into  the  agreement,  and  refusal  to  issue  the  policy,  also  set 
forth,  are  sufficient  ground  upon  which  to  infer  a  waiver  of 
the  production  of  the  preliminary  proofs,  as  a  condition  of 
liability ;  and  if  sufficient  ground  to  infer  a  Waiver,  it  was  of 
course  unnecessary  to  set  fortli  these  proofs  in  the  bill. 
And  as  to  the  prayer,  it  is  sufficient  to  say,  that  the  prayer 
for  general  relief  which  is  here  found  will  enable  the  court 
to  make  such  a  decree  as  the  complainant  may  show  himself 
entitled  to,  upon  the  facts  set  forth  in  the  stating  part  of  the 
bill. 

The  pleading  is  not  very  formal,  nor  very  cautiously 
drawn,  and,  in  the  absence  of  the  prayer  for  general  relief, 
might  have  led  to  embarrassment  in  making  the  proper 
decree  in  the  case.  There  is  a  specific  prayer  for  a  decree 
for  the  loss,  but  it  would  have  been  more  formal  and  appro- 
priate, regarding  the  ground  of  jurisdiction  in  these  cases,  to 
have  added  also  a  prayer  for  a  specific  performance  of  the 
agreement  to  insure. 

But  the  particular  relief  permitted  under  a  general  prayer, 
where  the  statement  in  the  body  of  the  bill  is  sufficient  to 
entitle  the  party  to  it,  meets  the  difficulty  suggested,  and 
well  warrants  the  decree  proposed  to  be  entered.  (Storj', 
Eq.  PI.,  §§  41,  42,  and  cases.) 

Upon  the  whole,  without  pursuing  the  examination  fur- 
.ther,  we  are  of  opinion  that  the  decree  of  the  court  below 
should  be  reversed,  and  that  the  cause  be  remitted,  with 
directions  to  the  court  to  take  such  further  proceedings 
therein  as  may  be  necessary  to  carry  into  effect  the  opinion 
of  this  court. 

Mr.  Justice  CATRON  stated  from  the  bench,  that  he  ob- 
jected to  a  decree  being  made  by  this  court  on  the  bill, 
because  the  cause  came  here  by  a  transfer  from  the  Circuit 
Court,  never  having  been  heard  there.  It  was  only  prepared 
for  hearing,  and  is  now  presented  and  heard  as  an  original 
cause  in  this  court.  We  have  appellate  and  not  original  jur- 
isdiction in  such  cases,  both  by  the  Constitution  and  by  the 
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Judiciary  Act  of  1789.  Before  an  appeal  can  be  prosecuted, 
something  must  be  adjudged  to  appeal  from.  And  in  the 
second  place,  if  it  be  once  established  that  causes  can  be  sent 
here  by  mere  transfer,  nothing  having  been  decided  below, 
we  must  be  overwhelmed  by  such  causes,  there  being  now 
thirty  courts  and  more  that  may  send  them  up.  This  is  one 
evil  intended  to  be  avoided  by  the  framers  of  the  Constitu- 
tion, when  the  Supreme  Court  was  excluded  from  the  exer- 
cise of  original  jurisdiction  in  cases  like  the  present. 

OEDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  revei*sed, 
with  costs,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court,  with  directions  to  that 
court  to  take  such  proceedings  therein  as  may  be  necessary 
to  carry  into  effect  the  opinion  of  this  court. 
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♦Thomas  Townsend,  Plaintiff  in  error,  v.  Rob-  r^ttAQj 

ERT  Jemison,  Jr.  ^ 

Where  the  cause  of  action  accrued  in  the  State  of  Mississippi,  and  suit  was 
brought  upon  it  in  the  State  of  Alabama,  a  plea  of  the  statute  of  limitations 
of  Mississippi  was  not  a  good  plea ;  but  the  same  was  demurrable,  and  the 
court  sustained  the  demurrer. 

The  rule  is,  that  the  statute  of  limitations  of  the  country  in  which  the  suit  is 
brought  may  be  pleaded  to  bar  a  recovery  upon  a  contract  made  out  of  its 
political  jurisdiction,  and  that  the  statute  of  lex  loci  contractus  cannot.^ 

The  obligations  of  a  contract  upon  the  parties  to  it,  except  in  well-known 
cases,  are  to  be  expounded  by  the  lex  loci  contractus;  but  suits  brought  to 
enforce  contracts,  either  in  the  State  where  they  were  made  or  in  the  courts 
of  other  States,  are  subject  to  the  remedies  of  the  forum  in  which  the  suit 
is,  including  that  of  statutes  of  limitation.^ 

'  Cited.  Hanger  y.  Abbott,  6  Wall.,  and  prescribe  for  suits  thereon  a  more 

538.  limited  period  than  on  contracts  aris- 

*  DiSTiKouxsiiED.     Moore  v.    State,  ing  within  the  State.    Hawse  v.  Burg- 

14Vr.  (N.J.),205.    Followed.  Coorf-  mire,  4  Col.,  313. 
win  y.  Morris,  9  Oreg.,  324.    See  Bacon        The  statute  of  limitations  of  the 

V.  Howard,  20  How.,  22,  and  note  to  locus  contractus  cannot  be  pleaded    in 

Brabston  r.  Gibson,  ante,  *263.  bar  in  a  foreign  jurisdiction,  where 

A  State  may  by  statute  bar  reme-  both  parties  were  resident  in  the  locus 

dies  on  contracts  made  in  other  States  contractus  during  the  whole  statutory 
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The  cases  of  Leroy  r.  Crowinshield,  2  Mason,  151,  and  McElvioyU  v.  Cohen,  13 
Pet.,  312,  examined  and  commented  on. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  Middle  District  of 
Alabama. 

Townsend  was  a  citizen  of  the  State  of  Mississippi,  and 
Jemison  of  Alabama. 

In  September,  1844,  Jemison  brought  a  suit,  in  the  District 
Court  of  the  United  States  for  the  Middle  District  of  Ala- 
bama, against  Townsend,  who  was  in  Alabama. 

The  nature  of  the  suit  is  explained  in  the  following  short 
specification  of  claim,  filed  by  the  counsel  for  the  plaintiff. 

"  This  action  is  brought  to  recover  damages  for  the  non-peiv 
formance  of  an  agreement  made  by  the  defendant  with  the 
plaintiff,  that  if  the  plaintiff  would  procure,  take  up,  and 
obtain  a  note  made  by  Robert  Weir,  A.  F.  Young,  and  the 
said  defendant,  and  Henry  Buchanan,  for  $4,000,  dated  Co- 
lumbus, April  12,  1839,  payable  nine  months  after  the  24th 
of  April,  1839,  to  the  Mississippi  Union  Bank,  at  their  bank- 
ing-house in  Jackson,  bearing  ten  per  cent,  interest  after 
maturity,  if  not  punctually  paid,  but  upon  which  note  the 
said  A.  F.  Young  was  to  pay  the  said  bank  f  1,000;  and 
would  also  procure,  take  up,  and  obtain  a  note,  made  by  the 
said  defendant  and  A.  F.  Young,  Andrew  Weir,  and  Henry 
Buchanan,  dated  Columbus,  April  12, 1839,  for  $4,000,  paya- 
ble nine  months  after  the  24th  of  April,  1839,  to  the  Missis- 
sippi Union  Bank,  at  its  banking-house  in  Jackson,  to  bear 
ten  per  cent,  interest  after  maturity,  if  not  punctually  paid, 
but  upon  which  note  A.  F.  Young  was  to  pay  $1,000 ;  that 
he,  the  defendant,  would  take  up,  procure,  and  obtain  a  note, 
made  by  John  B.  Jones,  Thomas  Townsend  (the  said  defend- 
ant), Eli  Abbott,  and  Samuel  D.  Lauderdale,  dated  Colum- 
*4081  ^^®'  Mississippi,  May  24th,  ♦I  839,  for  $9,806.60,  paya- 
J  ble  six  months  after  date  to  the  Commercial  Bank  of 
Columbus,  or  order,  at  their  bank;  which  agreement  the 
defendant  wholly  failed  to  perform,  although  the  plaintiff, 

time,  BO  as  to  make  the  bar  complete  brought  in  this  State  on  such  con- 
there,  unless  such  statute  go  to  the  tract.  Perkins  v.  Guy,  55  Miss.,  158. 
extinction  of  the  right  itself,  and  not  The  rule  under  the  Iowa  Rev.,  allow- 
to  the  remedy  only.  But  if  the  right  ing  as  a  defence  in  Iowa,  a  bar  inter- 
of  action  on  a  contract  has  been  ex-  vening  under  the  laws  of  another 
tinguished  by  a  statute  of  limitations  State  where  the  defendant  has  resided 
in  another  State,  where  the  parties  — applies  whether  or  not  the  cause  of 
resided,  the  courts  of  Mississippi  will  action  arose  in  Iowa.  Davis  y*  Harper, 
give  effect  to  tliat  statute  in  any  suit  48  Iowa,  513. 
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upon  his  part,  fully  performed  the  said  agreement.     Other 
counts  will  be  added  in  the  declaration. 
"  Attest :  Ceabb  &  Cochran, 

Plaintiff's  Attorneys.^* 

The  declaration  set  forth  the  transaction  with  more  par- 
ticularity, and  also  contained  the  common  money  counts  and 
an  account  stated. 

To  the  first  count  the  plaintiff  in  error  pleaded  in  bar : — 
First,  that  the  promise  was  unwritten,  made  in  Mississippi, 
and  to  be  performed  there,  and  was  made  more  than  three 
years  before  this  suit ;  and  that,  by  the  statute  of  limitations 
of  Mississippi,  the  right  of  action  is  barred  upon  such  a 
promise  aiter  three  years.  Secondly,  the  same  matter,  with  an 
averment  that  the  cause  of  action  accrued  in  Mississippi  more 
than  three  years  before  this  suit.  To  these  pleas  there  was 
a  demurrer.  To  this  first  count  the  plaintiff  in  error  further 
pleaded,  as  to  parcel  thereof,  non-assumpsit^  and  as  to  the 
residue,  a  former  action  brought  and  judgment  recovered  by 
the  defendant  in  error  against  him.  The  defendant  in  error 
joined  issue  on  the  parts  of  this  plea  respectively,  to  the 
court  and  to  the  country. 

To  the  whole  declaration  the  plaintiff  in  error  pleaded  now- 
assumpsit^  on  which  issue  was  joined ;  and  also  that  the  causes 
of  action  accrued  more  than  three  years  before  suit,  averring 
himself  to  have  been  a  citizen  of  Mississippi,  and  that  the 
promises  were  there  made  and  there  to  be  pei'formed ;  and 
to  this  plea  the  defendant  in  error  demurred. 

In  this  state  of  the  pleadings,  the  cause  came  on  for  trial, 
on  the  7th  of  December,  1846,  when  the  following  proceed- 
ings were  had.   - 

'^  This  day  came  said  parties,  by  their  attorneys,  and  the 
demurrer  to  the  first  three  pleas  of  the  said  defendant,  by  him 
above  pleaded,  coming  on  to  be  heard,  and  having  been  fully 
argued  by  counsel,  and  understood  by  the  court,  it  is  adjudged 
by  the  court  that  the  said  first  three  pleas  by  the  defendant 
above  pleaded,  and  the  matters  therein  allege<l,  are  insufiicient 
in  law  to  bar  the  said  plaintiff  from  having  or  maintaining  his 
said  action  against  said  defendant;  and  the  court  doth  ac- 
cordingly sustain  the  said  demurrer.  And  as  to  so  much  of 
the  said  fourth  plea  by  the  said  defendant,  bv  him  above 
pleaded,  as  alleged  a  former  recovery  of  three  thousand  four 
hundred  and  *fifty-one  dollars  and  eighty-^ight  cents,  r^^AQ 
in  the  District  Court  of  the  United  States  for  the  *- 
Northern  District  of  Mississippi,  on  account  of  the  undertak- 
ing of  the  said  defendant  Ho  pay  three  thousand  dollars,  or 
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any  other  part  or  parcel  of  the  said  note,  made  by  the  said 
John  6.  Jones,  Thomas  Townsend,  Eli  Abbott,  and  Samuel 
D.  Lauderdale,  in  consideration  that  the  said  plaintiff  would 
pay  three  thousand  dollars,  or  any  other  part  or  parcel  of  the 
note  made  by  Thomas  Townsend,  A.  F.  Young,  Andrew 
Weir,  and  Henry  Buchanan,'  and  set  out  at  large  in  said 
count,  on  which  issue  was  joined  to  the  court,  the  record 
therein  referred  to  being  seen  and  inspected  by  the  court,  and 
the  same  being  fully  considered,  the  court  adjudged  that  there 
ifi  such  a  record,  as  alleged  in  said  plea,  of  a  recovery  on  the 
promise  of  the  said  Thomas  Townsend  to  pay  on  the  note  of 
the  said  John  B.  Jones,  Thomas  Townsend,  Eli  Abbott,  and 
Samuel  D.  Lauderdale,  as  mentioned  in  said  ple£^  the  like 
amount  that  should  be  paid  by  plaintiff  on  the  note  of  the 
said  Thomas  Townsend,  A.  F.  Young,  Andrew  Weir,  and 
Henry  Buchanan.  And  as  to  the  residue  of  said  fourth  plea, 
and  the  fifth  plea,  upon  which  issue  was  taken  to  the  country, 
thereupon  came  a  jury  of  good  and  lawful  men,  to  wit,  Amos 
Briggs,  and  eleven  others,  who,  being  impannelled,  tried,  and 
sworn  the  truth  to  say  upon  the  issues  joined,  upon  their 
oaths  do  say,  they  find  the  issues  in  favor  of  the  plaintiff,  and 
assess  his  damages  at  four  thousand  six  hundred  and  forty- 
five  dollars.  It  is  therefore  considered  by  the  court,  that  the 
plaintiff  recover  of  said  defendant  said  sum  of  four  thousand 
six  hundred  and  forty-five  doUans,  the  damages  by  the  jury 
assessed  as  aforesaid,  in  manner  and  form  aforesaid,  together 
with  the  costs  in  this  behalf  expended." 

Townsend  sued  out  a  writ  of  error,  and  brought  the  case 
up  to  this  court. 

It  was  argued  by  Mr.  Key^  for  the  plaintiff  in  error,-  and 
Mr.  Lawrence  and  Mr,  Badger^  for  the  defendant  in  error. 

Mr.  Key. 

The  questions  now  presented  for  consideration  arise  from 
the  pleas  of  Townsend  to  the  declaration. 

To  the  first  three  pleas  the  plaintiff  below  demurred ;  and 
it  is  submitted,  that  the  court  erred  in  submitting  this  de- 
murrer. 

1.  The  substance  of  these  pleas  is  the  bar  of  the  statute  of 
limitations  of  the  State  of  Mississippi,  and  it  is  contended  for 
the  plaintiff  in  error  that  they  were  valid  pleas.     The  general 

ffrinciple  must  be  admitted  as  settled,  that,  in  personal  con- 
racts,  the  lex  loci  contractus  governs  in  all  questions  relating 
♦4101  ^  ^^®  *construction  or  validity  of  the  contract,  iu 
-■  whatever  country  or  State  the  action  may  be  brought 
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Laws  of  limitation,  it  has  been  generally  decided,  a£Fect  the 
remedy,  and  the  lex  fori^  or  the  law  of  the  place  where  the 
action  is  instituted,  prevails.  But  the  question  now  pre- 
sented is,  whether  these  pleas  are  not  valid,  the  statute  of  Mis- 
sissippi having  completely  run  against  the  plaintiff  Jemison, 
the  bar  being  perfected,  and  his  remedy  in  tliat  State  extin- 
guished. 

It  is  thought  that  this  is  an  open  question.  The  decisions 
of  this  court,  touching  the  general  question  as  to  the  efiFect  of 
statutes  of  limitation,  are  to  be  found  in  the  following  cases : 
— Hawkins  v.  Barney^  5  Pet.,  457 ;  Bank  of  United  States  v. 
Donnally^  8  Pet.,  361 ;  McElmoyle  v.  Cohen^  18  Pet.,  812. 
The  decisions  in  these  cases  will  be  found,  upon  examination, 
not  to  have  settled  the  present  question.  But  see  Leroy  v. 
Crowninshield^  2  Mason,  151 ;  Bell  v.  Morrison^  1  Pet.,  378  ; 
Goodman  v.  Munksy  8  Port.  (Ala.),  84 ;  Davis  v.  Minor  and 
Wife^  1  How.  (Miss.),  184.  It  will  be  perceived  by  the  two 
cases  last  cited,  that  the  highest  court  of  the  State  of  Ala- 
bama has  decided  in  favor  of  the  validity  of  a  plea  of  limita- 
tions of  another  State,  when  the  bar  has  been  perfected ;  and 
the  High  Court  c»f  Errors  of  the  State  of  Mississippi  has  af- 
firmed the  same  principle.  In  Leroy  v.  Orowninshield^  Judge 
Story  felt  constrained,  by  the  decisions  of  the  courts  of  the 
States  in  which  the  parties  respectively  resided,  to  decide  the 
question  contrary  to  his  own  judgment;  but  the  highest 
courts  of  the  States  in  which  the  psirties  to  this  suit  are  re- 
spectively resident  have  decided  in  accordance  with  that 
judgment. 

2.  Are  not  these  pleas  within  the  lex  fori  of  Alabama?  It 
is  true  they  are  not  pleas  of  any  statute  of  limitations  of  that 
State,  but  they  are  framed  in  conformity  with  the  decisions 
of  the  Supreme  Court  of  the  State,  which  declares  that  a  plea 
of  the  statute  of  limitations  of  another  State,  if  the  bar  of  the 
statute  has  been  perfected,  is  a  valid  plea  in  the  State  of 
Alabama.     Goodman  v.  Munks^  before  cited. 

The  power  of  the  Supreme  Court  of  the  State  to  decide  and 
settle  the  law,  as  to  what  pleas  should  be  good  in  the  courts 
of  that  State,  cannot  be  questioned.  The  court  below  should 
have  been  guided  by  this  decision,  and  was  bound  to  adopt 
it.  A  fixed  and  received  construction  by  a  State  court  of  its 
statute  laws,  must  furnish  the  rule  of  decision  to  the  Federal 
courts,  and  it  is  immaterial  whether  the  decisions  of  the  State 
courts  are  grounded  upon  statutes  of  the  States,  or  form  a 
part  of  the  unwritten  law ;  and  such  decisions  are  entitled  to 
the  same  respect  as  tliose  which  are  given  on  the  construction 
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♦41  n  ^^  local  *8tatutes,     Henderson  and  Wife  v.  Oriffin^  5 
J  Pet.,  154 ;  Jackson  v.  Ohew^  12  Wheat.,  163 ;  Leroy  v. 
Crowninshield^  2  Mason,  151. 

The  decision  of  a  question  of  local  law  by  the  highest  tri- 
bunal of  a  State  is  considered  final  by  this  court.  Rowan  et 
al.  V.  Runnels^  5  How.,  134.  It  is  submitted,  therefore,  thart 
the  first  three  pleas  are  good,  according  to  the  settled  law  of 
Alabama. 

3.  The  plaintiff  in  error  contends,  that  the  fourth  plea 
should  have  been  adjudged  a  bar  to  the  whole  action  in  the 
court  below.  The  plea  states,  that,  upon  the  identical  cause 
of  action,  a  suit  had  been  instituted  by  the  plaintiff  below  in 
a  court  of  competent  jurisdiction  in  the  State  of  Mississippi- 
A  judgment  was  obtained  in  favor  of  said  plaintiff,  and  was 
subsequently  paid  and  satisfied. 

A  judgment  obtained  in  one  State  is  conclusive  in  every 
other  State,  and  extinguishes  the  original  ground  of  action. 
Green  v.  Sarmiento^  Pet.  C.  C,  74. 

It  cannot  be  contended  that  the  judgment  referred  to  ap- 
plied to  a  part  only  of  the  said  Jemison's  claim.  The  record 
shows,  that  the  whole  claim  was  included  in  the  suit  in  Mis- 
sissippi. But,  admitting  the  suit  to  have  been  brought  for  a 
portion  only,  still  the  same  principle  applies ;  the  cause  of 
action  was  founded  upon  one  promise.  A  plaintiff  cannot 
divide  one  entire  cause  of  action,  so  as  to  maintain  two  suits 
upon  it,  without  the  defendant's  consent ;  if  he  attempts  so 
to  do,  a  recovery  in  the  first  suit,  though  for  less  than  his 
whole  demand,  is  a  bar  to  the  second.  Ingraham  v.  Hall^  11 
Serg.  &  R.  (Pa.),  78 ;  Crips  v.  Talvande^  4  McCord  (S.  C), 
20;  Smith  v.  Jones^  15  Johns.  (N,  Y.),  229;  Mandeville  v. 
Welchy  5  Wheat.,  277;  Tieman  v.  Jackson^  5  Pet.,  680; 
Shankland  v.  Corp.  of  Washington^  Id.,  890. 

If  it  be  contended  that  the  judgment  obtained  in  Mis- 
sissippi was  pleaded  in  the  said  fourth  plea  only  to  a  portion 
of  the  declaration,  and  that  it  was  not  pleaded  in  bar  of  the 
whole  action,  and  that  the  point  was  not  presented  to  the 
court  below,  and  that  this  court  will  not  reverse  the  judg- 
ment upon  a  point  which  was  not  presented  for  the  considera- 
tion of  the  court,  I  refer  to  Stephen  on  Pleading,  pp.  117, 
118,  119,  120,  144,  145,  146 ;  Slacum  v.  Pomery,  6  Cranch, 
221 ;  Cohens  v.  State  of  Virginia^  6  Wheat.,  409, 410 ;  United 
States  V.  Carlton^  1  Gall.,  400. 

The  counsel  for  the  defendant  in  error  contended, — 
First,  that  the  three  pleas  of  the  statute  of  limitations  were 
bad  in  law,  and  therefore  were  properly  overruled  by  the 
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court.  *The  limitation  of  actions  by  statute,  affecting  rmA-io 
only  the  remedy  and  not  the  merits,  furnishes  a  rule  '- 
of  decision  only  in  the  forum  of  that  country  which  makes 
the  statute,  and  not  touching  the  merits,  nor  being  any  part 
of  the  contract,  cannot  be  extended  to  the  courts  of  another 
country.  Williams  v.  Jones^  13  East,  439 ;  McElmoyle  v. 
Cohen,  13  Pet.,  312 ;  Story,  Confl.  of  Laws,  §§  576  to  582. 

The  statute  of  Mississippi  is  merely  a  stjitute  of  limita- 
tions, affects  the  remedy  or  right  of  action  only,  and  does  not 
extinguish  the  debt,  the  claim  or  title  ipso  facto^  and  make 
it  a  nullity.  This  appears  both  from  the  plea  and  from  the 
statute  itself.     Miss.  Code,  825,  828. 

Secondly.  If  in  any  case  the  statute  of  Mississippi  could  be 
used  to  affect  the  action  in  Alabama,  it  must  be  where  the 
party  sued  had  always  been,  from  the  time  the  cause  of  action 
accrued,  until  the  bar  became  comj)lete,  within  the  juris- 
diction, and  liable  to  the  process,  of  the  courts  of  Mississippi. 
But  the  pleas  here  do  not  show  this,  the  averment  being, 
^'  that,  on  the  1st  of  January,  1839,  he  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  a  resident  and  citizen  of  the 
State  of  Mississippi,  and  not  elsewhere."  But  residence  and 
actual  presence  are  not  in  law  identical.  Story,  Confl.  of 
Laws,  §§  46,  47. 

Absence  from  a  State  does  not  imply  loss  either  of  citizen- 
ship or  residence;  whether  either  is  lost  depends  upon  the 
intent  of  the  party,  and  other  matters.  If  the  absence  be 
temporaiy,  and  with  an  intent  to  return,  no  loss  of  citizen- 
ship or  residence  follows.  A  judge  of  this  court  while  in 
Washington  during  the  term,  a  gentleman  visiting  a  water- 
ing-place in  another  State  during  the  summer,  a  merchant 
visiting  New  York  to  i)urchase  goods,  a  member  of  Congress 
attending  a  session  of  the  Senate  or  House,  are  all  and  each, 
during  the  whole  time  of  such  temporary  absence,  citizens, 
and  in  law  residents,  of  the  States  in  which  they  have  their 
permanent  domicil. 

It  was  incumbent  upon  the  plaintiff  in  error,  therefore,  to 
show  by  precise  and  accurate  averment,  not  that  he  was  a 
citizen  and  resident,  but  that  he  was  not  in  fact  absent  from 
his  residence  for  three  years  from  the  time  the  cause  of  action 
accrued,  and  therefore  for  the  whole  time  amenable  to  pro- 
cess under  the  law  of  Mississippi. 

If,  then,  consistently  with  the  averment  in  the  plea,  he 
might  have  been  absent  for  a  day,  the  plea  is  bad ;  but  here, 
consistently  with  his  averment,  he  might  have  been  absent 
for  the  whole  three  years. 

Thirdly.  That  upon  the  record  notiiing  was  submitted  to 
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the  jury  but  what,  according  to  the  state  of  the  pleading-, 
♦4.1  ^1  ^"S^*  *^  have  been  submitted,  and,  according  to 
J  strict  technical  rules,  must  have  been  submitted ;  that 
it  does  not  appear,  and  will  not  be  intended,  that  any  dam- 
ages were  given  on  account  of  matters  out  of  the  issues,  or 
which  should  have  been  excluded  from  consideration  by-rea- 
son of  the  judgment  given  by  the  court  upon  the  plea  of 
former  recovery,  or  the  state  of  the  pleadings. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  suit  has  been  brought  here  from  the  District  Court  of 
the  United  States  for  the  Middle  District  of  Alabama.  The 
defendant  in  the  court  below,  appellant  here,  besides  other 
pleas,  pleaded  that  the  cause  of  action  accrued  in  Mississippi 
more  than  three  years  before  the  suit  was  brought ;  and  that 
the  Mississippi  statute  of  limitations  barred  a  recovery  in  the 
District  Court  of  Alabama.  The  plaintiff  demurred  to  the 
plea.     The  court  sustained  the  demurrer. 

We  do  not  think  it  necessary  to  do  more  than  to  decide 
this  point  in  the  case. 

The  rule  in  the  courts  of  the  United  States,  in  respect  to 
ploas  of  the  statutes  of  limitation  has  always  been,  that  they 
strictly  affect  the  remedy,  and  not  the  merits  In  the  case  of 
McElmoyle  v.  Cohen^  18  Pet.,  312,  this  point  was  raised,  and 
so  decided.  All  of  the  judges  were  present  and  assented. 
The  fullest  examination  was  then  made  of  all  the  authorities 
upon  the  subject,  in  connection  with  the  diversities  of  opin- 
ion among  jurists  about  it,  and  of  all  those  considerations 
which  have  induced  legislatures  to  interfere  and  place  a  limi- 
tation upon  the  bringing  of  actions 

We  thought  then,  and  still  think,  that  it  has  become  a 
formulary  in  international  jurisprudence,  that  all  suits  must 
be  brought  within  the  period  prescribed  by  the  local  law  of 
the  country  where  the  suit  is  brought, — the  lex  fori  ;  other- 
wise the  suit  would  be  barred,  unless  the  plaintiff  can  bring 
himself  within  one  of  the  exceptions  of  the  statute,  if  that  is 
pleaded  by  the  defendant.  This  rule  is  as  fully  recognized 
in  foreign  jurisprudence  as  it  is  in  the  common  law.  We 
then  referred  to  authorities  in  the  common  law,  and  to  a 
summary  of  them  in  foreign  jurisprudence.  Burge's  Com.  on 
Col.  and  For.  Laws.  They  were  subsequently  cited,  with 
others  besides,  in  the  second  edition  of  the  Conflict  of  Laws, 
488.  Among  them  will  be  found  the  case  of  Leroy  v.  Groumr 
inshield^  2  Mason,  151,  so  much  relied  upon  by  the  counsel  in 
this  case. 

Neither  the  learned  examination  made  in  that  case  of  the 
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reasoning  of  jurists,  nor  the  final  conclusion  of  the  judge,  in 
*opposition  to  his  own  inclinations,  escaped  our  atten-  r*A^A 
lion.  Indeed,  he  was  here  to  review  them,  with  those  '■ 
of  us  now  in  the  court  who  had  the  happiness  and  benefit  of 
being  associated  with  him.  He  did  so  with  the  same  sense  of 
judicial  obligation  for  the  maxim,  Stare  decisis  et  non  quieta 
movere^  which  marked  his  official  career.  His  language  in 
the  case  in  Mason  full}*  illustrates  it : — ^^  But  I  do  not  sit 
here  to  consider  what  in  theory  ought  to  be  the  true  doc- 
trines of  the  law,  following  them  out  upon  principles  of  phil- 
osophy and  juridical  reas(»uing.  My  humbler  and  safer  duty 
is  to  administer  the  law  as  I  find  it,  and  to  follow  in  the 
path  of  authority,  where  it  is  clearly  defined,  even  though 
that  path  may  have  been  explored  by  guides  in  whose  judg- 
ment the  most  implicit  confidence  might  not  have  been  origi- 
nally reposed."  Then  follows  this  declaration: — "It  does 
appear  to  me  that  the  question  now  before  the  court  has 
been  settled,  so  far  as  it  could  be,  by  authorities  which  the 
court  is  bound  to  respect."  The  error,  if  any  has  been  com- 
mitted, is  too  strongly  engrafted  into  the  law  to  be  removed 
without  the  interposition  of  some  superior  authority.  Then, 
in  support  of  this  declaration,  he  cites  Huberus,  Voet, 
Pothier,  and  Lord  Karnes,  and  adjudications  from  English 
and  American  courts,  to  show  that,  whatever  may  have  been 
the  differences  of  opinion  among  jurists,  the  uniform  adminis- 
tration of  the  law  has  been,  that  the  lex  loci  contractus 
expounds  the  obligations  of  contracts,  and  that  statutes  of 
limitation  prescribing  a  time  after  which  a  plaintiff  shall  not 
recover,  unless  he  can  bring  himself  within  its  exceptions, 
appertain  ad  tempus  et  modum  actionis  instituendas  and  not  ad 
valorem  contractus.  Williams  v.  Jones^  13  East,  489 ;  Nash  v. 
Tupper^  1  Cai.  (N.  Y.),  402;  Ribggles  v.  Keeler^  8  Johns. 
(N.  Y.),  263;  Pearsall  v.  Dwight,  2  Mass.,  84;  Decouche  v. 
Savetier,  3  Johns.  (N.  Y.)  Ch.,  190,  218;  McClunyy.  SiUi- 
mait,  3  Pet.,  276 ;  Hawkins  v.  Barney^  6  Pet.,  457 ;  Bank  of 
the  United  States  v.  Donncdly^  8  Pet.,  861;  McElmoyle  v. 
Cohen,  13  Pet.,  812. 

There  is  nothing  in  Shelby  v.  ffwy,  11  Wheat.,  861,  in 
conflict  with  what  this  court  decided  in  the  four  last-men- 
tioned cases.  Its  action  upon  the  point  has  been  uniform 
and  decisive.  In  cases  before  and  since  decided  in  England, 
it  will  be  found  there  has  been  no  fluctuation  in  the  rule  in 
the  courts  there.  The  rule  is,  that  the  statute  of  limitations 
of  the  country  in  which  the  suit  is  brought  may  be  pleaded 
to  bar  a  recovery  upon  a  contract  made  out  of  its  political 
jurisdiction,  and  that  the  limitation  of  the  lex  loci  contractus 
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cannot  be.     2  Bing.,  N.  C,  202,  211 ;  Don  v.  Lippmanny  5 
CI.  &  F.,  1,  16, 17.     It  has  become,  as  we  have  already  saitl^ 
♦41  ^1  *^  fitted  rule  of  the  *jits  gentium  privatum^  unalterable, 
J  in  our  opinion,  either  in  England  or  in  the  States  of 
the  United  States,  except  by  legislative  enactment. 

We  will  not  enter  at  large  into  the  learning  and  philosophy 
of  the  question.  We  remember  the  caution  given  by  Lord 
Stair  in  the  supplement  to  his  Institutes  (p.  852),  about 
citing  as  authorities  the  works  and  publications  of  foreign 
jurists.  It  is  appropriate  to  the  occasion,  having  been 
written  to  correct  a  mistake  of  Lord  Tenterden,  to  whom  no 
praise  could  be  given  which  would  not  be  deserved  by  his 
equally  distinguished  contemporary.  Judge  Story.  Lord 
Stair  says, — "There  is  in  Abbott's  Law  of  Shipping  (6th 
edition,  p.  365)  a  singular  mistake;  and,  considering  the 
justly  eminent  character  of  the  learned  author  for  extensive, 
sound,  and  practical  knowledge  of  the  English  law,  one 
which  ought  to  operate  as  a  lesson  on  this  side  of  the  Tweed, 
as  well  as  on  the  other,  to  be  a  little  cautious  in  citing  the 
works  and  publications  of  foreign  jurists,  since,  to  compre- 
hend their  bearings,  such  a  knowledge  of  the  foreign  law  as 
is  scarcely  attainable  is  absolutely  requisite.  It  is  magnifi- 
cent to  array  authorities,  but  somewhat  humiliating  to  be 
detected  in  errors  concerning  them ; — ^yet  how  can  errors  be 
avoided  in  such  a  case,  when  every  day's  experience  warns 
us  of  the  prodigious  study  necessary  to  the  attainment  of 
proficiency  in  our  own  law?  My  object  in  adverting  to  the 
mistake  in  the  work  referred  to  is,  not  to  depreciate  the 
author,  for  whom  I  entertain  unfeigned  respect,  but  to  show 
that,  since  even  so  justly  distinguished  a  lawyer  fails  when 
he  travels  beyond  the  limits  of  his  own  code,  the  attempt 
must  be  infinitely  hazardous  with  others." 

We  will  now  venture  to  suggest  the  causes  which  misled 
the  learned  judge  in  Leroy  v.  Crowninshield  into  a  conclu- 
sion, that,  if  the  question  before  him  had  been  entirely  new, 
his  inclination  would  strongly  lead  him  to  declare,  that  where 
all  remedies  are  barred  or  discharged  by  the  lex  loci  contractiis^ 
and  have  operated  upon  the  case,  then  the  bar  may  be  pleaded 
in  a  foreign  tribunal,  to  repel  any  suit  brought  to  enforce  the 
debt. 

We  remark,  first,  that  only  a  few  of  the  civilians  who  have 
written  upon  the  point  differ  from  the  rule,  that  statutes  of 
limitation  relate  to  the  remedy  and  not  to  the  contract.  If 
there  is  any  case,  either  in  our  own  or  the  English  courts,  in 
which  the  point  is  more  discussed  than  it  is  in  Jjeroy  v.  Crownr 
inshieldf  we  are  not  acquainted  with  it.  In  every  case  but 
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one,  either  in  England  or  in  the  United  States,  in  which  the 
point  has  since  been  made,  that  case  has  been  mentioned, 
and  it  has  carried  some  of  our  own  judges  to  a  result  which 
Judge  Story  himself  did  not  venture  to  support. 

*We  do  not  find  him  pressing  his  argument  in  Leroy  r^^-i /» 
V.  Crownin%h%eld  in  the  Conflict  of  Laws,  in  which  it  L 
might  have  been  appropriately  done,  if  his  doubts,  for  so  he 
calls  them,  had  not  been  removed.  Twenty  years  had  then 
passed  between  them.  In  all  that  time,  when  so  much  had 
been  added  to  his  learning,  really  great  before,  that  by  com- 
mon consent  he  was  estimated  in  jurisprudence  par  summis^ 
we  find  him,  in  the  Conflict  of  Laws,  stilting  the  laM'  upon 
the  point,  in  opposition  to  iiis  former  doubts,  not  in  deference 
to  authority  alone,  but  from  declared  conviction. 

The  point  had  been  examined  by  him  in  Leroy  v.  Crowninr 
shield  without  any  consideration  of  other  admitted  maxims 
of  international  jurisprudence,  having  a  direct  bearing  upon 
the  subject.  Among  others,  that  the  obligation  of  every  law 
is  confined  to  the  State  in  which  it  is  established,  that  it  can 
only  attach  upon  those  who  are  its  subjects,  and  upon  others 
who  are  withm  the  territorial  jurisdiction  of  the  State ;  that 
debtors  can  only  be  sued  in  the  courts  of  the  jurisdiction 
where  thev  are;  that  all  courts  must  judge  in  respect  to 
remedies  from  their  own  laws,  except  when  conventionally, 
or  from  the  decisions  of  courts,  a  comit}'  has  been  established 
between  States  to  enforce  in  the  courts  of  each  a  particular 
law  or  principle.  When  there  is  no  positive  rule,  affirming, 
denying,  or  restraining  the  operation  of  foreign  laws,  courts 
establish  a  comity  for  such  as  are  not  repugnant  to  the  policy 
or  in  conflict  with  the  laws  of  the  State  from  which  they 
derive  their  organization.  We  are  not  aware,  except  as  it 
has  been  brought  to  our  notice  by  two  cases  cited  in  the 
argument  of  this  cause,  that  it  has  ever  been  done,  either  to 
give  or  to  take  away  remedies  from  suitora,  when  there  is  a 
law  of  the  State  where  the  suit  is  brought  which  regulates 
remedies.  But  for  the  foundation  of  comity,  the  manner  of 
its  exercise,  and  the  extent  to  which  courts  can  allowably 
carry  it,  we  refer  to  the  case  of  the  Bank  of  Augusta  v.  JSarle^ 
13  Pet.,  619,  689  ;  Conflict  of  Laws,  Comity. 

From  what  has  just  been  said,  it  must  be  seen,  when  it  is 
claimed  that  statutes  of  limitation  operate  to  extinguish  a 
contract,  and  for  that  reason  the  statute  of  the  State  in  which 
the  contract  was  made  may  be  pleaded  in  a  foreign  court,  that 
it  is  a  point  not  standing  alone,  disconnected  from  other  re- 
ceived maxims  of  international  jurisprudence.  And  it  may 
well  be  asked,  before  it  is  determined  otherwise,  whether  con- 
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tracts  by  force  of  the  dififerent  statutes  of  limitation  in  States 
are  not  exceptions  from  the  general  rule  of  the  lex  loci  con- 
tractus. There  are  such  exceptions  for  dissolving  and  dis- 
♦4171  ch*rg"*S  contracts  out  *of  the  jurisdiction  in  which 
J  they  were  made.  The  limitations  of  remedies,  and  the 
forms  and  modes  of  suit,  make  such  an  exception.  Confl.  of 
Laws,  271,  and  524  to  627.  We  may  then  infer  that  the 
doubts  expressed  in  Leroy  v.  Crowninshield  would  have  been 
withheld,  if  the  point  had  been  considered  in  the  connection 
we  have  mentioned. 

We  have  found,  too,  that  several  of  the  civilians  who  wrote 
upcm  the  question  did  so  without  having  kept  in  mind  the 
difference  between  the  positive  and  negative  prescription  of 
the  civil  law.  In  doing  so,  some  of  them — not  regarding  the 
latter  in  its  more  extended  signification  as  including  all  those 
bars  or  exceptions  of  law  or  of  fact  which  may  be  opposed  to 
the  prosecution  of  a  claim,  as  well  out  of  the  jurisdiction  in 
which  a  contract  was  made  as  in  it — were  led  to  the  conclu- 
sion, that  the  prescription  was  a  part  of  the  contract,  and  not 
the  denial  of  a  remedy  for  its  enforcement.  It  may  be  as 
well  here  to  state  the  difference  between  the  two  prescrip- 
tions in  the  civil  law.  Positive,  or  the  Roman  tc9tLcaptio^  is 
the  acquisition  of  property,  real  or  personal,  immovable  or 
movable,  by  the  continued  possession  of  the  acquirer  for  such 
a  time  as  is  described  by  the  law  to  be  sufficient.  Erskine's 
Inst.,  556.  ^^Adjectio  dominii  per  cantinuationem  possesnonis 
temper  18  legi  definitV^     Dig.,  3. 

Negative  prescription  is  the  loss  or  forfeiture  of  a  right,  by 
the  proprietor's  neglecting  to  exercise  or  prosecute  it  during. 
the  whole  period  which  the  law  hath  declared  to  be  sufficient 
to  infer  the  loss  of  it.  It  includes  the  former,  and  applies 
also  to  all  those  demands  which  are  the  subject  of  personal 
actions.     Erskine's  Inst.,  660,  and  3  Burge,  26. 

Most  of  the  civilians,  however,  did  not  lose  sight  of  the 
differences  between  these  prescriptions,  and  if  their  reasons 
for  doing  so  had  been  taken  as  a  guide,  instead  of  some  ex- 
pressions used  by  them,  in  respect  to  what  may  be  presumed 
as  to  the  extinction  or  payment  of  a  claim,  while  the  plea  in 
bar  is  pending,  we  do  not  think  that  any  doubt  would  have 
been  expressed  concerning  the  correctness  of  their  other  con- 
clusion, that  statutes  of  limitation  in  suits  upon  contracts 
only  relate  to  the  remedy.  But  that  was  not  done,  and, 
from  some  expressions  of  Pothier  and  Lord  Karnes,  it  was 
said,  "  If  the  statute  of  limitations  does  create,  propria  vigore^ 
a  presumption  of  the  extinction  or  payment  of  the  debt, 
which  all  nations  ought  to  regard,  it  is  not  easy  to  see  why 
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^  the  presumption  of  such  payment,  thus  arising  from  the  lex 

"*  loci  contractuSy  should  not  be  as  conclusive  in  every  other 

*  place  as  in  the  place  of  the  contract."     And  that  was  said  in 

^  Leroy  v.  Crovminshield^  in  opposition  to  *the  declara-  r^A^ o 

^  tion  of  both  of  those  writers,  that  in  any  other  place  ^ 

than  that  of  the  contract  such  a  presumption  could  not  be 
f  made  to  defeat  a  law  providing  for  proceedings  upon  suits. 

;  Here,  turning  aside  for  an  instant  from  our  main  purpose,  we 

find  the  beginning  or  source  of  those  constructions  of  the 
English  statutes  of  limitation  which  almost  made  them  use- 
less for  the  accomplishment  of  their  end.  Within  a  few  years, 
the  abuses  of  such  constructions  have  been  much  corrected, 
and  we  are  now,  in  the  English  and  American  courts,  nearer 
to  the  legislative  intent  of  such  enactments. 

But  neither  Pothier  nor  Lord  Kames  meant  to  be  under- 
stood, that  the  theory  of  statutes  of  limitation  purported  to 
afford  positive  ])resumptions  of  payment  and  extinction  of 
contracts,  according  to  tlie  laws  of  the  place  where  they  are 
made.  The  extract  which  was  made  from  Pothier  shows  his 
meaning  is,  that,  when  the  statute  of  limitations  has  been 
pleaded  by  a  defendant,  the  presumption  is  in  his  favi»r  that 
he  has  extinguished  and  discharged  his  contract,  until  the 
plaintiff  overcomes  it  by  proof  that  he  is  within  one  of  those 
exceptions  of  the  statute  which  takes  it  out  of  the  time  after 
which  he  cannot  bring  a  suit  to  enforce  judicially  the  obli- 
gation of  the  defendant.  The  extract  from  Lord  Kames 
only  shows  what  may  be  done  in  Scotland  when  a  process 
has  been  brought  for  payment  of  an  English  debt,  after  the 
English  prescription  has  taken  place.  The  English  statute 
cannot  be  pleaded  in  Scotland  in  such  a  case,  but,  according 
to  the  law  of  that  forum,  it  may  be  pleaded  that  the  debt  is 
presumed  to  have  been  paid.  And  it  makes  an  issue,  in 
which  the  plaintiff  in  the  suit  may  show  that  such  a  pre- 
sumption does  not  apply  to  his  demand ;  and  that  without 
any  regard  to  the  prescription  of  time  in  the  English  statute 
of  limitation.  It  is  upon  this  presumption  of  payment  that 
the  conclusion  in  Leroy  v.  Crowninshield  was  reached,  and 
as  it  is  now  universally  admitted  that  it  is  not  a  correct 
theory  for  the  administration  of  statutes  of  limitation,  we 
may  say  it  was  in  fact  because  that  theory  was  assumed  in 
that  case  that  doubts  in  it  were  expressed,  contrary  to  the 
judgment  which  was  given,  in  submission  to  what  was  admit- 
ted to  be  the  law  of  the  case.  What  we  have  said  may  serve 
a  good  purpose.  It  is  pertinent  to  the  point  raised  by  the 
pleading  in  the  case  before  us,  and  in  our  judgment  there  is  no 
error  in  the  District  Court's  having  sustained  the  demurrer. 
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Before  concluding,  we  will  remark  that  nothing  has  been 
said  in  this  case  at  all  in  conflict  with  what  was  said  by  this 
court  in  Shelby  v.  6rwy,  11  Wheat.,  361.     The  distinctions 
made  by  us  here  between  statutes  giving  a  right  to  property 
♦4.1  Ql  *^^^"^  possession  for  a  certain  time,  and  such  as  only 
J  take  away  remedies  for  the  recovery  of  property  after 
a  certain  time  has  passed,  confirm  it.     In  Shelly  v.  Ouy  this 
court  declared  that,  as  by  the  laws  of  Virginia  five  years' 
bond  fide  possession  of  a  slave  constitutes  a  good  title  upon 
which  the  possessor  may  recover  in  detinue,  such  a  title  may 
be  set  up  by  the  vendee  of  such  possessor  in  the  courts  of 
Tennessee  as  a  defence  to  a  suit  brought  by  a  third  party  in 
those  courts.     The  same  had  been  previously  ruled  in  this 
court  in  Brent  v.  Chapman^  5  Cranch,  858 ;  and  it  is  the  rule 
in  all  cases  where  it  is  declared  by  statute  that  all  rights  to 
debts  due  more  than  a  prescribed  term  of  years  shall  be 
deemed  extinguished,  and  that  all  titles  to  real  and  personal 
property  not  pressed  within  the  prescribed  time  shall  gfive 
ownership  to  an  adverse  possessor.     Such  a  law,  though  one 
of  limitation,  goes  directly  to  the  extinguishment   of  the 
debt,  claim,  or  right,  and  is  not  a  bar  to  the  remedy.    Lincoln 
V.  Battelle,  6  Wend.  (N.  Y.),  476.     Confl.  of  Laws,  582. 

In  Lincoln  v.  Battelle^  6  Wend.  (N.  Y.),  475,  the  same 
doctrine  was  held.  It  is  stated  in  the  Conflict  of  Laws,  582, 
to  be  a  settled  point.  The  courts  of  Louisiana  act  upon  it. 
We  could  cite  other  instances  in  which  it  has  been  announced 
in  American  courts  of  the  last  resort.  In  the  cases  of  Be  la 
Vega  v.  Vianna^  1  Barn.  &  Ad.,  284,  and  the  British  Linen 
Oo.  V.  Brummond^  10  Barn.  &  C,  903,  it  is  said,  that,  if  a 
French  bill  of  exchange  is  sued  in  England,  it  must  be  sued 
on  according  to  the  laws  of  England,  and  there  the  English 
statute  of  limitations  would  form  a  bar  to  the  demand  if  the 
bill  had  been  due  for  more  than  six  years.  In  the  case  of 
Bon  V.  Lippmann^  6  CI.  &  F.,  1,  it  was  admitted  by  the  very 
learned  counsel  who  argued  that  case  for  the  defendants  in 
error,  that,  though  the  law  for  expounding  a  contract  was 
the  law  of  the  place  in  which  it  was  made,  the  remedy  for 
enforcing  it  must  be  the  law  of  the  place  in  which  it  is  sued. 
In  that  case  will  be  found,  in  the  argument  of  Lord  Brougham 
before  the  House  of  Lords,  his  declaration  of  the  same  doc- 
trine, sustained  by  very  cogent  reasoning,  drawn  from  what 
is  the  actual  intent  of  the  parties  to  a  contract  when  it  is 
made,  and  from  the  inconveniences  of  pursuing  a  different 
course.  In  Beckford  and  others  v.  Wade^  17  Ves.,  87,  Sir 
William  Grant,  acknowledging  the  rule,  makes  the  distinc- 
tion between  statutes  merely  barring  the  legal  remedy  and 
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such  as  prohibit  a  suit  from  being  brought  after  a  specified 
time.  It  was  a  case  arising  under  the  possessory  law  of  Ja- 
maica, which  converts  a  possession  for  seven  years  under  a 
deed,  will,  or  other  conveyance,  into  a  positive  absolute  title, 
against  all  the  world, — without  exceptions  in  *favor  r^j^on 
01  any  one  or  any  right,  however  a  party  may  have  L 
been  situated  during  that  time,  or  whatever  his  previous 
right  of  property  may  have  been.  There  is  a  statute  of  the 
same  kind  in  Rhode  Island.  2  R.  I.  Laws,  363,  364,  ed.  1822. 
In  Tennessee  there  is  an  act  in  some  respects  similar  to  the 
possessory  law  of  Jamaica ;  it  gives  an  indefeasible  title  in 
fee  simple  to  lands  of  which  a  person  has  had  possession  for 
seven  years,  excepting  only  from  its  operation  infants,  feme 
coverts,  non  compotes  mentis^  persons  imi)risoned  or  beyond 
the  limits  of  the  United  States  and  the  Territories  thereof, 
and  the  heirs  of  the  excepted,  provided  they  bring  actions 
within  three  years  after  they  have  a  right  to  sue.  Act  of 
November  16,  1817,  ch.  28,  §§  1,  2.  So  in  North  Carolina, 
there  is  a  provision  in  the  act  of  1715,  ch.  17,  §  2,  with  the 
same  exceptions  as  in  the  act  of  Tennessee,  the  latter  being 
probably  copied  substantially  from  the  former.  Thirty  years' 
possession  in  Louisiana  prescribes  land,  though  possessed 
without  title  and  mala  fide. 

We  have  mentioned  those  acts  in  our  own  States,  only  for 
the  purpose  of  showing  the  difference  between  statutes  giving 
title  from  possession,  and  such  as  only  limit  the  bringing  of 
suits.  It  not  unfrequently  happens  in  legislation,  that  such 
sections  are  found  in  statutes  for  the  limitation  of  actions. 
It  is  in  fact  because  they  have  been  overlooked,  that  the  dis- 
tinction between  them  has  not  been  recognized,  as  much  as 
it  ought  to  have  been  in  the  discussion  of  the  point,  whether 
a  certain  time  assigned  by  a  statute,  within  which  an  action 
must  be  brought,  is  a  part  of  the  contract,  or  solely  the 
remedy.  The  rule  in  such  a  case  is,  that  the  obligations  of 
the  contract,  upon  the  parties  to  it,  except  in  well-known 
cases,  are  to  be  expounded  by  the  lex  loci  contractus.  Suits 
brought  to  enforce  contracts,  either  in  the  State  where  they 
were  made,  or  in  the  courts  of  other  States,  are  subject  to  the 
remedies  of  the  forum  in  which  the  suit  is,  including  that  of 
statutes  of  limitation. 

Judgment  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcrijit  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Alabama,  and  was  argued  by  counsel.    On  consid- 

445 


420  SUPREME  COURT. 

Doe  V.  Eslava  et  al. 

eration  whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs,  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


■♦••<> 


♦4211  *^^^^  T>o^,  EX  DEM.  OP  Catharine  Louisa  Bar- 
J  BARiE,  Ann  Billup  Barde,  Daniel  R.  Bkowbr 
AND  Ann  B.  Brower,  his  Wife,  Curtis  Lewis  and 
Isabella  Lewis,  his  Wife,  John  T.  Lackey  and 
Margaret  Lackey,  his  Wife,  Heirs  and  Legal  Rep- 
resentatives of  Robert  Farmer,  deceased,  v.  Miguel 
D.  Eslava,  and  others.  Tenants  in  Possession. 

There  were  two  conflicting  claims  to  land  in  that  part  of  Louisiana  west  of  the 
Perdido  River;  one  founded  upon  a  French  grant  in  1757,  with  possession 
continuing  down  to  1787 ;  the  other  founded  upon  a  Spanish  grant  in  1788, 
with  possession  continuing  down  to  1819. 

Both  these  claims  were  confirmed  by  Congress. 

In  an  ejectment  suit,  where  the  titles  were  in  conflict,  the  State  court  instructed 
the  jury,  that  the  confirmations  balanced  each  other,  and  they  must  look  to 
other  evidences  of  title  in  order  to  settle  the  rights  of  the  parties.^ 

The  judgment  of  the  court  being,  ultimately,  in  favor  of  the  party  who  claimed 
under  the  Spanish  grant,  this  court  will  not,  under  the  circumstances  of  the 
case,  disturb  that  judgment.^ 

The  fifth  section  of  the  act  of  Congress  passed  on  the  8th  of  May,  1822,  giving 
certain  powers  to  the  registers  and  receivers  of  the  land  oflice,  did  not  confer 
upon  them  the  power  of  finally  adjudicating  titles  to  land.* 

This  case  was  brought  up  from  the  Supreme  Court  of 
Alabama,  by  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act. 

It  was  an  ejectment  brought,  in  April,  1838,  in  the  Circuit 
Court  for  Mobile  County  and  State  of  Alabama,  by  the  heirs 
of  Robert  Farmer  against  Miguel  D.  Eslava,  the  Mayor  and 
Aldermen  of  the  city  of  Mobile,  and  Joseph  Clemens.  Eslava 
afterwards  obtained  leave  to  sever  in  his  plea,  and  thencefor- 
ward this  suit  was  carried  on  against  him  alone. 

The  action  was  brought  to  recover  the  following  lot  of 
ground  in  the  city  of  Mobile,  viz. : — 

"  Beginning  at  a  post  on  the  line  of  the  claim  of  William 
McVoy,  at  the  distance  of  twenty-four  feet  north  of  the  north- 
east angle  of  Government  Street  and  Emanuel  Street ;  run- 

1  See  Berthold  et  al.  v.  McDonald  et  '  Applied.    Tate  et  al,  v.  Carney  el 

a/.,  22  How.,  340.  a/.,  24  How.,  361.    Citbi>.  Doe  y.  City 

'^  Cited.  Lan/ear  v.  Hunley^  4  Wall.,  of  Mobile,  post,  *467. 
210. 
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ning  thence  north  sixty-nine  degrees  east  (with  the  line  of 
McVoy),  eighty-nine  feet  seven  inches,  to  a  stake,  the  south- 
east angle  of  a  brick  cotton-shed,  bearing  north  seventeen 
degrees  west,  distant  forty-two  feet  one  inch ;  thence  north 
seventeen  degrees  forty  minutes  west,  two  hundred  and 
twenty-four  feet,  to  the  south  boundaiy  of  the  bakehouse 
lot ;  thence  with  said  south  boundary,  south  seventy-five  de- 
grees fifteen  minutes  west,  eighty-nine  feet  six  inches,  to  the 
east  boundary  of  Emanuel  Street;  thence  with  said  street, 
south  seventeen  degrees  forty  minutes  east,  two  hundred  and 
thirty-four  feet,  to  the  place  of  beginning ;  containing  twenty 
thousand  four  hundred  and  ninety-five  superficial  leet  with 
the  appurtenances." 

Instead  of  giving  a  chronological  narrative  of  the  events 
♦connected  with  the  titles  of  the  plaintiff  and  defend-  r^^oo 
ant,  it  will  best  place  them  before  the  reader  to  trace  ^ 
out  each  title  separately. 

In  May,  1846,  the  cause  came  on  for  trial,  when  the  parties 
exhibited  the  following  deeds  and  papers  in  support  of  their 
respective  claims. 

The  title  of  the  plaintiff  was  as  follows : — 

1.  A  patent  issued  on  the  19th  of  April,  1759,  at  New  Or- 
leans, by  Louis  de  Kerline,  Chevalier  of  the  royal  and  mili- 
tary Order  of  St.  Louis,  captain  of  a  vessel  of  his  Majesty,  and 
Governor  of  the  Province  of  Louisiana,  and  John  Baptiste 
Claude  Bob^  de  Cloreaux,  Counsellor  of  the  King  in  his 
Council,  Commissary  of  the  Marine,  Ordinator  in  the  said 
Province,  to  Mr.  Grondel.  The  patent  was  for  a  piece  of  land 
near  the  place  of  the  new  quarters,  at  Mobile,  called  the  di- 
rection fronting  the  fort,  consisting  of  about  fourteen  toises 
of  front  upon  the  esplanade,  of  the  depth  which  remains  of  the 
establishment  of  the  king's  bakehouse  (bovlangerie  du  roi), 

2.  Mesne  conveyances  from  Grondel  to  Robert  Farmer. 

3.  That  .Farmer  was  a  major  in  the  British  army,  and  lived 
in  Mobile ;  and  that  when  the  Spaniards  took  possession  under 
the  treaty  which  followed  upon  the  close  of  the  war  of  the 
American  Revolution,  Farmer's  house  was  burned  and  his 
family  moved  away  to  some  other  residence. 

4.  After  the  acquisition  and  reduction  into  possession  of 
this  country  by  the  United  States,  Congress  passed  an  act, 
upon  the  2oth  of  April,  1812,  ap])ointing  a  commissioner  to 
investigate  the  claims  to  land  within  it,  whose  report  was  to 
be  laid  before  Congress.  In  January,  1814,  the  report  of  the 
commissioner,  Mr.  Crawford,  was  laid  before  Congress.  8 
Am.  State  Papers,  6,  tit.  "  Public  Lands."  This  claim  appears 
in  the  report,  but  the  abstracts  show  no  evidence  of  inhabita- 
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tion  or  cultivation,  and  the  recommendation  was,  that  those 
claims  only  should  be  confirmed  in  which  this  proof  was  made. 
3  Am.  State  Papers,  32. 

On  the  3d  of  March,  1819,  Congress  passed  an  act  confirm- 
ing certain  claims,  and  organizing  a  board  of  commissioners, 
consisting  of  the  register  and  receiver,  to  receive  evidence  of 
"  all  grants,  ordera  of  survey,  &c.,  derived  from  the  French, 
British,  and  Spanish  governments '' ;  and  the  commissioners 
were  empowered  "  to  inquire  into  the  justice  and  validity  of 
the  claims,"  and  in  every  case  to  ascertain  the  facts  relative 
to  their  inhabitation  and  cultivation,  and  the  nature  of  the 
survey,  if  any,  abstracts  of  which  evidence  were  to  be  reported 
to  the  Secretary  of  the  Treasury,  to  be  by  him  laid  before 
Congress. 

*42S1       *^^  June,  1820,  the  claim  was  presented  by  Louis  de 
-■  Vobiscey,  who  had  married  one  of  the  daughters  of 
Farmer,  in  the  following  manner. 

"  To  the  Register  and  Receiver  of  Public  Moneys,  acting  as 
Commissioners  of  Land  Claims  at  Jackson  Court-House, 
Mississippi. 

"  Gentlemen, — You  are  hereby  notified  that  the  following 
claims  of  the  heirs  of  Robert  Farmer  are  now  revived,  ana 
additional  evidence  offered  in  support  thereof,  to  wit :  a  lot 
in  the  citv  of  Mobile,  situate  opposite  to  Fort  Charlotte,  and 
running  fourteen  toises  (eighty-four  feet)  front  on  Govern- 
ment Street,  and  running  back  to  the  public  bakehouse  (about 
three  hundred  feet),  which  said  lot  was  granted  by  the  French 
government,  by  patent  bearing  date  19th  April,  1757,  to  Mr. 
Grondel,  who,  by  deed  bearing  date  22d  August,  1757,  sold 
it  to  Bertrand  Guichandene,  who,  by  deed  of  sale  bearing  date 
18th  March,  1759,  sold  it  to  Count  Pascher,  by  whom,  by 
deed,  lost  by  time  or  accident,  it  was  transferred  to  Robert 
Farmer,  who,  according  to  the  evidence  hereto  annexed,  in- 
habited the  same  upwards  of  twenty  years,  and  which  is  now 
in  my  possession  in  right  of  the  heirs  of  said  Farmer.  A 
translation  of  the  patent  is  recorded  in  book  C,  page  1842,  in 
the  books  of  the  former  commissioner,  but  no  conveyances 
under  said  patent.  Therefore,  I  respectfully  request  that  the 
said  papers  herewith  filed  may  be  recorded  in  the  order  in 
which  they  are  now  presented. 

"Louis  G.  db  Vobiscey." 

At  the  same  time,  the  depositions  of  Mrs.  Bennett  and 
John  Baptiste  Trainer  were  filed,  showing  that  Farmer  lived 
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on  the  lot  for  twenty  years;  that,  on  the  taking  of  the  town 
by  the  Spaniards,  the  house  was  burned,  and  the  family  moved 
away.  ! 

Upon  this  evidence,  the  commissioners  made  the  following 
report. 


bb 


Register  of  Evidence  collected  in  Relation  to  Lots  in  the 

Town  of  Mobile. 

"No.  27.  By  whom  claimed,  Heirs  of  Robert  Farmer. 
Original  claimant,  Groudel.  Nature  of  claim,  and  from  what 
authority  derived,  French  patent.     Date  of  claim,  19th  April, 

1767.     Quantity  front,  in  feet, ;  84  deep ;  area  in  feet, 

.     Where   situated.  Government  Street.     By  whom  is- 
sued, French  government;     Cultivation  and  inhabitation :  A 
house  *built,  in  which  R.  Farmer  lived  for  twenty  v^aoa 
years,  and  until  the  Spaniards  took  possession  of  the  '- 
country. 

"  Land  Office^  Jackson  Court-House^  July  llf  A,  1820. 

"  W.  B AKTON,  Reg. 
Wm.  Bahnett,  iiecV. 
" Attest :  John  Elliott,  Clerk'' 

On  the  8th  of  May,  1822,  Congress  passed  an  act,  entitled 
"An  act  confirming  claims  to  lot«  in  the  town  of  Mobile, 
and  to  land  in  the  former  Province  of  West  Florida,  which 
claims  have  been  reported  favorably  on  by  the  commissioners 
appointed  by  the  tJnited  States."  Under  this  act  tlie  fol- 
lowing proceedings  were  had  by  the  commissioners,  William 
CrawK)rd,  by  W.  Barton,  and  William  Barnett,  register  and 
receiver. 

"  Transcript  from  the  Register  of  Certificates  granted  for 
Claims  to  Lots  in  the  Town  of  Mobile,  in  the  District  of 
Jackson  Court-House,  Mississippi,  contained  in  Report 
No.  7  of  the  Register  and  Receiver  on  the  Town  Lots,  and 
confirmed  by  virtue  of  the  Act  of  Congress  passed  8th  of 
May,  1822,  entitled  'An  act  confirming  Claims  to  Lots  in 
the  Town  of  Mobile,'^  &c. 

"  Number  of  certificate,  15.  Number  of  claim,  27.  Num- 
ber of  report,  7.  Present  claimants.  Heirs  of  Robert  Farmer. 
Original  claimant,  Grondel.    Nature  of  claim,  French  patent. 

Quantity  conferred,  front ,  84  deep,  area .     Where 

situated.  Government  Street,  Town  of  Mobile. 
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"Register's  Department,  Land  Office,  Jackson  Court- 
House,  Mississippi,  January  1st,  1823. 

"  W.  Barton,  Agent, 

"  Register  of  Locations  issued  for  confirmed  Claims  to  Lots 

in  the  City  of  Mobile. 

"Date  of  warrant,  15th  November,  1827.  Number  of  war- 
rant, 401.     Number  of  certificate,  lo.     Number  of  claim,  27. 

Number  of  report,  17.     Quantity, .     Claimant,  Heirs  of 

Farmer.     Where   situated,  In    Mobile.     By  whom    located, 

.     In  what  manner  located, .     In  conformity  to  the 

extract  of  title  attached,  say  14  toises  front,  running  to  the 
lot  of  the  bakehouse,  formerly  known  to  be  the  king  s  bake- 
house." 

6.  The  plaintiflTs  next  evidence  in  the  chaim  of  title  was  a 
patent  or  quitclaim  from  the  United  States,  which  was  as 
follows : — 

*d^l  *"'^h®  United  States  of  America,  to  all  to  whom  these 
J  presents  shall  come,  greeting : 

"  Whereas  there  has  been  deposited  in  the  General  Land 
Office  a  certificate  (No.  16)  of  the  register  and  receiver  of 
the  land  office  of  St.  Stephen's,  with  a  plat  of  survey  of  the 
lot  of  land  therein  mentioned,  under  the  provisions  of  the 
act  of  Congress  approved  on  the  8th  day  of  May,  1822, 
entitled  ^An  act  confirming  claims  to  lots  in  the  town  of 
Mobile,  and  to  land  in  the  former  Province  of  West  Florida, 
which  claims  have  been  reported  favorably  on  by  the  com- 
missioners appointed  by  the  United  States,'  as  the  claim  of 
the  heirs  of  Robert  Farmer,  in  right  of  Philip  Gonjon  de 
Grondel,  numbered  twenty-seven,  in  abstract  numbered  seven 
of  the  register  and  receiver,  and  as  being  bounded  and  de- 
scribed as  follows,  to  wit :  Beginning  at  a  post  on  the  line  of 
the  claim  of  William  McVoy,  at  the  distance  of  twenty-four 
feet  north  of  the  northeast  angle  of  Government  Street  and 
Emanuel  Street;  running  thence  north  sixty-nine  degrees 
east  (with  the  line  of  Mc Voy),  eighty-nine  feet  seven  inches, 
to  a  stake,  the  southeast  angle  of  a  *  brick  cotton-shed,  bear- 
ing north  seventeen  degrees  west,  distant  forty-two  feet  one 
inch;  thence  north  seventeen  degrees  forty  minutes  west, 
two  hundred  and  twenty-four  feet,  to  the  south  boundary  of 
the  bakehouse  lot ;  thence  with  said  soutli  boundary,  south 
seventy-five  degrees  fifteen  minutes  west,  eighty-nine  feet  six 
inches,  to  the  east  boundary  of  Emanuel  Street ;  thence  with 
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said  street,  south  seventeen  degrees  ^  forty  minutes  east,  two 
hundred  and  thirty-four  feet,  to  the  place  of  beginning ;  con- 
taining twenty  thousand  four  hundred  and  ninety-five  super- 
ficial leet,  English  measure,  and  being  a  lot  in  the  city  of 
Mobile,  in  the  State  of  Alabama,  in  township  four  south,  of 
range  one  west,  in  the  district  of  lands  subject  to  sale  at  St. 
Stephen's,  Alabama :  Now,  know  ye,  that  the  United  States 
of  America,  in  consideration  of  the  premises,  and  in  con- 
formity with  the  said  act  of  Congress,  have  remised,  released, 
and  for  ever  quitclaimed,  and  by  these  presents  do  remise, 
release,  and  for  ever  quitclaim,  unto  the  said  heirs  of  Robert 
Farmer,  and  to  their  heirs,  the  said  land  above  described, 
subject  to  any  just  claim  or  claims  to  all  and  every  part 
thereof,  of  all  and  every  person  or  persons,  bodies  politic  or 
corporate,  derived  from  the  United  States,  or  from  either  the 
British,  French,  or  Spanish  authorities :  To  have  and  to  hold 
the  same,  together  with  all  the  rights,  privileges,  immunities, 
and  appurtenances  of  whatsoever  nature  thereunto  belonging, 
subject  to  any  such  just  claim  or  claims  as  aforesaid,  unto 
them,  the  said  heira  of  Robert  Farmer,  and  to  their  heirs  and 
assigns  for  ever,  so  that  neither  the  *United  States,  r^^o^* 
[n]or  any  other  person  claiming  under  them,  except  ^ 
as  is  provided  in  said  act  and  the  reservation  aforesaid,  may 
or  can  set  up  any  right  or  title  thereto. 

"  In  testimony  whereof,  I,  Martin  Van  Buren,  President  of 
the  United  States  of  America,  have  caused  tliese  letters  to  be 
made  patent,  and  the  seal  of  the  General  Land  Oilice  to  be 
hereunto  affixed. 

"Given  under  my  hand,  at  the  city  of  Washington,  the 
14th  day  of  November,  in  the  year  of  our  Lord  1837,  and  of 
the  independence  of  the  United  States  the  sixty-second. 

"Martin  Van  Buren, 
by  A.  Van  Buren,  Secretary. 

"  By  the  President :  Joseph  S.  Wilson, 

Acting  Recorder  of  Gen.  Land  Office^  ad.  m." 


6.  The  last  evidence  in  the  chain  of  the  plaintiff's  title  was 
proof  that  the  lessors  of  the  plaintiff  were  the  heirs  of  R. 
Farmer. 

Defendant^  Title. 

The  defendant  then  offered  in  evidence  the  following, 
viz.: — 
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1.  "To  his  Excellency  Stephen  Meiro,  Colonel  of  the 
Royal  Armies,  Political  and  Military  Governor  of  the 
City  of  New  Orleans  and  Province  of  Louisiana,  &c. 

"Elizabeth  Fonnerette,  an  inhabitant  within  the  juiisdio- 
tion  of  Mobile,  with  due  respect  prays  your  Excellency,  and 
says,  that  there  is  in  this  town  a  lot  of  ground,  containing* 
ten  toises  in  breadth  by  twenty-six  toises  in  length,  situate 
on  Government  Street,  opposite  the  house  and  lot  of  Anthony 
Narbonne,  formerly  belonging  to  Mr.  Farmer,  which  lot  has 
not  until  the  present  time  been  claimed  by  the  proprietor  or 
by  any  agent  in  his  behalf.  In  consideration  of  all  which, 
your  petitioner  humbly  hopes,  from  the  goodness  of  your  Ex- 
cellency, that  you  will  be  pleased  to  grant  her  the  lot  above 
described,  and  to  order  the  necessary  titles  to  be  issued  from 
the  secretary's  office  of  this  government ;  wherefore  your 
petitioner  entreats  your  Excellency  may  be  pleased  to  grant 
the  lot  prayed  for,  and,  in  so  doing,  your  petitioner  shall 
record  many  thanks.     Mobile,  15th  February,  1788. 

(Signed,)  Elizabeth  Fo:nnbbkttb. 

"  I,  Viginti  Folch,  captain  of  the  regiment  of  Louisiana  in- 
fantry, political  and  military  commandant  of  the  town  of 
Mobile  and  its  district,  &c.,  do  hereby  certify  that,  from  the 
*427"l  *i^f<5r'i^^*'i^"  which  I  have  received  from  various  in- 
-l  habitants  of  this  place,  it  appears  that  the  facts  stated 
by  the  petitioner  are  correct  and  true.  Mobile,  March  Ist, 
1788. 

"  The  commandant  of  Mobile  will  put  the  petitioner  in  pos- 
session of  the  lot  of  ground  for  which  she  solicits  a  grant,  at 
the  spot  described  in  the  preceding  memorial,  provided  the 
same  is  vacant,  and  without  causing  injury  to  a  third  person. 
Let  the  proceedings  of  the  survey  be  made  out  in  connection 
herewith  by  the  surveyor  of  the  Province,  to  be  transmitted 
to  me,  in  order  to  provide  the  petitioner  with  the  correspond- 
ing title  in  form. 

(Signed,)  Stephen  Meiro.   [seal.]" 

2.  A  deed  from  Elizabeth  Fonnerette  to  Fontanella»  in 
1798. 

3.  A  deed  from  Fontanella  to  Orsono,  in  1801. 

4.  A  deed  from  Oi-sono  to  Eslava,  in  1802. 

The  plaintiff  objected  to  Nos.  1,  2,  and  3,  that  they  had 
never  been  presented  to  the  board  of  commissioners,  and  that 
they  therefore  could  not  be  read  in  evidence  ;  which  objection 
was  overruled,  and  the  plaintifiF  excepted. 
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The  plaintiflF  also  objected  to  Nos.  1,  2,  and  3,  because  they 
were  mere  copies  from  the  book  of  Spanish  records,  and  the 
originals  not  even  accounted  for. 

To  No.  4  the  phuntiflf  objected,  because  the  paper  oflFered 
was  a  mere  certified  copy  from  the  land  office,  and  did  not 
purport  to  convey  any  title  to  the  premises  ;  which  objection 
was  overruled,  and  the  said  papers,  Nos.  1,  2,  3,  and  4,  were 
read,  and  the  plaintiflF  excepted.  The  conveyance  signed  by 
Orsono  was  produced. 

5.  It  has  been  already  mentioned,  that,  on  the  25th  of 
April,  1812,  Congress  passed  an  act  appointing  a  commis- 
sioner to  investigate  and  report  upon  such  claims.  The  next 
step  in  the  defendant's  title  was  the  following  evidence  of  the 
presentation  of  the  defendant's  title  before  the  commissioner 
in  1814. 

"  To  the  Commissioner  of  Land  Claims  east  of  Pearl  River. 

"  Sir, — Please  take  notice,  I  claim  a  lot  and  house  by  vir- 
tue of  a  bill  of  sale  to  me  by  Joaquin  de  Orsono,  captain  of 
the  Louisiana  regiment  of  infantry,  civil  and  military  com- 
mandant of  Mobile,  dated  the  20th  June,  1802. 

"  Kennedy  &  Osborn, 
Attorneys  and  Agents  for  Don  Miguel  Udava, 
"  Lauisianay  JSast  of  Pearl  River^  May  24tA,  1814. 

"  Know  all  men  by  these  presents,  that  I,  Don  Joaquin  de 
*Or8ono,  captain  of  the  regiment  of  infantry  of  Lonisi-  r«40Q 
ana,  commandant  civil  and  military  of  this  town  of  ^ 
Mobile,  declare  to  have  sold  to  Don  Miguel  Eslava  the  house 
pertaining  to  me,  wherein  I  dwell,  upon  the  lot  of  ground 
that  I  bought  of  Don  Francis  Fontanelhi,  and  built  at  my  own 
expense ;  the  which  I  concede  to  him,  free  from  all  encum- 
brance, for  the  sum  of  two  thousand  dollars,  which  I  have 
received  down,  to  my  full  satisfaction  ;  in  virtue  of  which  I 
yield  the  right  of  action  and  ownership  that  to  the  said  house 
I  had  and  held,  and  cede  and  transfer  the  whole  to  the  pur- 
chaser, who  his  right  shall  have,  that  as  his  own  he  may  sell 
or  transfer  it  at  his  pleasure,  without  any  person  opposing 
his  determination  ;  and  that  it  may  thus  be  evident  at  all 
times,  and  for  the  time  being,  I  make  him  another  sale  of  the 
same  tract,  and  sign  the  present  for  his  security,  in  the  afore 
town  of  Mobile,  the  30th  day  of  the  month  of  June,  1802. 

By  duplicate,  Joaquin  db  Orsono. 

"  Test : 
Thomas  Prtce, 
Cayetano  Perez." 
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The  commissioner,  Mr  Crawford,  made  the  following  report 
upon  this  claim. 

"  Report  No.  11. 

"Register  of  claims  to  land  in  the  district  east  of  Pearl 
River,  in  Louisiana,  founded  on  private  conveyances  which 
have  passed  through  the  office  of  the  commandant,  but 
founded,  as  the  claimant  supposes,  on  grants  lost  by  time  or 
accident.  No.  79.  By  whom  claimed,  Miguel  Eslava. 
Original  claimant,  Joaquin  de  Orsono.  Quantity  claimed  in 
feet  unknown.  Where  situated,  Mobile.  Cultivation  and 
inhabitation,  1800  to  1814.  Remarks :  Most  of  those  claims 
of  Eslava  were  purchased  at  public  auction. 

"William  Crawford,  Commissioner. 

"Remarks.  Though  the  original  grants  upon  which  the 
preceding  claims  are  founded  have  been  lost,  yet  it  is  con- 
ceived that  the  claims  to  such  lots  as  were  inhabited  and  cul- 
tivated under  the  Spanish  government,  or  such  as  wei'e  built 
upon  by  permission  of  the  Spanish  authorities,  ought  to  be 
confirmed. 

"  WILLLA.M  Crawford,  Commissioner^ 


It  has  been  previously  stated,  that  on  the  3d  of  March, 
1819,  Congress  passed  an  act  organizing  a  board  of  commis- 
sioners, consisting  of  the  register  and  receiver,  to  receive  evi- 
mAoqi  dence  of  *grants,  and  to  report  to  Congress.  Under 
-*  this  act  the  following  proceedings  took  place. 

6.  A  survey,  under  the  following  order : — 

"  Register  of  Locations  issued  for  Confirmed  Claims  to  Lots 

in  the  City  of  Mobile. 

Date  of  warrant,  10th  November,  1827.     Number  of  war- 
rant, 413.     Number  of  certificate,  74.     Number  of  claim,  79. 

Number  of  report,  11.     Quantity  claimed, .     Claimant, 

Miguel  Eslava.     Where  located.  Mobile.     By  whom  located, 

.     In  what  manner  located,  7,200  square  feet,  including 

the  original  buildings. 

^^  Surveyor's  Office^ 
Land  District  east  of  the  Islarid  of  New  Orleans. 

"  In  conformity  with  a  certificate,  No.  4,  warrant  No.  235, 

claim  No.  79,  report  No.  11,  from  the  board  of  commissioners 

at  Jackson  Court-House,  I  have  surveyed  for  Don  Miguel 

Eslava  a  lot  of  ground  within  the  city  of  Mobile,  in  township 
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No.  4,  range  No.  1,  west  of  the  basis  meridian,  bounded  as 
follows :— Beginning  at  the  northwest  angle  of  Government 
and  St.  Manuel  Streets,  and  extending  northward,  on  St. 
Manuel  Street,  two  hundred  and  twenty-six  feet,  and  east- 
ward, on  Government  Street,  one  hundred  and  twelve  feet. 
The  copy  of  the  conveyance  attached  to  the  warrant  calls  for 
one  hundred  and  fourteen  feet  front  on  Government  Street, 
but  it  could  not  be  found  without  interfering  with  Joyce's 
Duplantines  lot,  containing  25,312  superficial  feet,  of  Parisian 
measure,  and  having  such  shape,  form,  and  marks  as  are  rep- 
resented in  the  above  description. 
"  The  29th  day  of  October,  1823. 

'^  Silas  Diksmorb, 
Principal  Deputy  Surveyor.^ 


This  survey  was  objected  to  as  evidence,  as  no  warrant  or 
order  of  survey  was  shown,  nor  any  confirmation  authorizing 
the  same ;  which  objection  was  overruled,  and  the  plaintiff 
excepted. 

7.  The  defendant  then  offered  the  following  patent  certifi- 
cate:— 

^  Land  Office^  Jackson  Caurt-Housef 
Sd  September,  1824. 

*^  In  pursuance  of  an  act  of  Congress  passed  on  the  8th  day 
of  May,  1822,  entitled  ^  An  act  confirming  claims  to  lots  in 
the  town  of  Mobile,'  &c.,  we  hereby  certify,  that  the  claim  of 
*Miguel  Eslava,  original  claimant  Joaquin  de  Orsono,  r«4QA 
No.  79,  in  the  report  of  the  commissioners,  No.  11,  has  *• 
been  confirmed  under  the  said  act,  and  that,  on  the  29th  day 
of  October,  1823,  the  said  claim  was  regularly  surveyed,  con- 
taining 25,312  superficial  feet,  of  Parisian  measure,  and  desig- 
nated as  a  lot  of  ground  within  the  city  of  Mobile,  in  township 
No  4,  range  No.  1,  west  of  the  basis  meridian,  bounded  and 
described  as  per  plat,  herewith  authenticated  by  Silas  Dins- 
more,  principal  deputy  surveyor  for  the  said  district. 

"Now,  therefore,  be  it  known,  that  on  the  presentation 
of  this  certificate  to  the  commissioner  of  the  General  Land 
Office,  the  said  Miguel  Eslava  shall  be  entitled  to  receive  a 
patent  for  the  above-described  lot. 

"Wm.  Howze,  Regiiter. 
G.  B.  Dambrou,  Eeceiver,'* 

The  defendant  then  proved  that  the  signatures  to  the  pat 
ent  certificate  and  the  certificate  of  survey  were  genuine, 
and  that  the  officers  were  at  the  date  thereof  such  as  the} 
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purport.      This  the  plaintiflf  objected  to,  because  not  suffi- 
ciently authenticated,  and  for  the  reasons  stated  in  the  objec- 
tions to  the  survey.     The  defendant  then  offered  a  report 
from  the  land  office  favorable  to  his  claim,  marked  No.  7. 
The  claim  is  found  in  American  State  Papers,  Vol.  III. 

The  defendant  also  read  the  act  of  Congress  of  1822,  con- 
firming this  claim,  and  also  the  act  of  1819. 

The  defendant  offered  evidence  going  to  prove  that  Fonta- 
nella  was  in  possession  of  the  premises,  or  a  portion  of  them, 
in  1801  or  1802;  that  Orsono  afterwards  had  possession,  and 
built  a  house  thereon ;  and  that,  after  the  date  of  the  bill  of 
sale  to  Eslava,  he  (Eslava)  exercised  acts  of  ownership  over 
it  in  making  repairs,  receiving  rent,  &c. 

That  Eslava,  on  his  purchase,  obtained  the  possession,  and 
held  it  till  Vobiscey  entered,  in  1819;  that  he  rented  it  out 
to  divers  persons  ;  that  Vobiscey  entered  while  it  was  rented 
by  Eslava  to  a  tenant  named  Ward. 

In  reply  to  this,  the  plaintiff  offered  evidence  to  show  that 
one  De  Vobiscey,  who  had  married  one  of  the  heirs  of  Farmer, 
in  the  year  1818  or  1819,  took  possession  peaceably  of  the  said 
premises,  claiming  to  enter  in  the  assertion  of  said  Farmer's 
title ;  and  that  from  that  time  to  the  present  the  said  claim 
has  been  before  the  courts  of  Alabama,  as  will  be  seen  in  the 
reports  of  the  cases  in  2  Stewart,  115,  and  3  Stewart  &  Porter, 
and  7  Alabama  Reports. 

The  defendant,  then,  to  rebut  this  possession,  produced  to 
♦4^1 1  **^®  court  certified  copies  of  the  proceedings  against 
J  De  Vobiscey,  marked  8,  to  show  their  character,  and 
that  De  Vobiscey  was  turned  out  of  possession. 

8.  The  defendant  then  referred  to  the  original  Spanish 
document  set  forth  under  the  fifth  head  of  his  defence.  It 
was  the  document  signed  by  Orsono,  and  in  the  connection 
was  the  proof  that  Fontauella  had  been  in  possession,  and 
had  inclosed  the  lot ;  that  he  had  sold  it  to  Orsono,  who  built 
a  house  upon  the  lot ;  that  Eslava,  the  father  of  defendant, 
had  been  in  the  receipt  of  rent,  during  the  Spanish  times, 
from  about  the  time  the  deed  bears  date  ;  that  he  had 
claimed,  and  the  property  had  been  esteemed  as  his;  that 
the  government  of  the  United  States  had  paid  rent  to  him, 
for  the  use  made  of  it  by  General  Wilkinson  after  the  change 
of  flag ;  that  he  rented  it  to  other  persons,  and  the  property 
was  in  his  possession  until  he  was  interrupted  by  De  Vobis- 
cey in  1819;  that  in  the  latter  part  of  1819  De  Vobiscey 
entered,  and  Eslava  brought  a  writ  of  forcible  entry,  and 
recovered  possession  and  retained  it  till  1821,  when  the  judg- 
ment was  revoked  and  a  writ  of  restitution  awarded;  that 
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afterwards  another  writ  of  forcible  entry  was  brought  by 
Eslava  against  De  Vobiscey,  and  in  1822  a  recovery  was  had 
and  possession  recovered ;  that  this  possession  was  retained 
till  the  year  1826,  when  this  judgment  was  revoked,  and  a 
writ  of  restitution  awarded ;  and  Hallett,  claiming  to  hold 
De  Vobiscey's  title,  entered,  and  the  proceedings  in  an  action 
to  try  titles  on  the  same  day  were  commenced,  and  a  recovery 
had,  with  damages ;  and  a  writ  of  restitution  was  executed 
under  the  judgment  of  the  Supreme  Court,  referred  to  in  the 
reports  of  that  case. 

The  documents  five  and  six  were  offered  together,  and  the 
genuineness  of  the  signatures  was  proved,  and  the  fact  that 
the  officers  held  the  appointments  specified  at  the  time  they 
bear  date. 

The  report  of  this  claim,  and  the  confirmation  of  the  gov- 
ernment, was  also  read  to  the  jury.  The  evidence  shows  that 
the  heirs  of  Robert  Farmer  left  this  country ;  and  that,  dur- 
ing the  Spanish  times,  and  until  the  return  of  De  Vobiscey, 
none  were  known  or  heard  of  in  the  Province  of  West  Florida 
as  claimants  of  this  lot. 

It  was  in  evidence  that  Orsono,  at  the  time  of  the  deed  to 
him,  and  from  him  to  Eslava,  was  the  Spanish  commandant 
at  Mobile. 

Before  the  jury  retired  from  the  bar  to  consider  of  their 
verdict,  the  court  charged  them  as  follows: — That,  in  con- 
sidering this  case,  they  were  not  to  regard  the  title  of  the 
United  *States  to  either  party,  as  both  were  confirmed  r*4Qo 
equally,  and  the  confirmations  balanced  each  other,  *- 
and,  to  decide  the  controversy,  the  jury  must  look  to  the  other 
evidences  of  title.  The  court  further  instructed  the  jury, 
that,  if  they  believed  the  defendant,  Eslava,  and  those  under 
whom  he  claimed,  had  been  in  possession  more  than  twenty 
years  before  the  suit  was  brought  under  claim  of  title,  it 
would  be  sufficient  for  his  defence;  and  that  the  convey- 
ances produced  would  be  sufficient  to  connect  the  different 
possessions  together.  The  court  further  instructed  the  jury, 
that,  the  conveyance  to  Mrs.  Fonnerette  being  shown,  if 
no  adverse  or  other  possession  appeared,  and  no  reason  to 
the  contrary  was  shown  in  evidence,  and  the  possession  was 
found  in  her  vendee,  they  would  be  authorized  to  presume, 
if  they  thought  proper,  that  she  was  in  possession  under  the 
concession. 

The  court  further  charged,  that,  if  they  believed  that  the 
plaintiff  had  been  out  of  possession  since  the  death  of  Farmer, 
and  until  the  year  1819,  though  De  Vobiscey  had  then 
entered,  yet,  if  he  was  dispossessed  by  Eslava  by  recovering 
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at  law  with  damages,  having  been  out  of  possession  such 
length  of  time,  his  entry  was  that  of  a  trespasser,  and  his 
possession  would  not  prevent  the  statute  of  limitations  from 
continuing  to  run  on  account  of  Eslava,  he  having  been  re- 
stored by  competent  tribunals. 

Before  the  jury  retired  to  consult  on  their  verdict,  the 
counsel  for  the  plaintiff  requested  the  court  to  charge  the 
jury  as  follows : — 

That  in  this  State  the  jury  would  not  be  authorized  to 
presume  a  grant  in  favor  of  a  direct  adverse  possession  short 
of  thirty  yeais. 

That  the  title  of  defendant,  before  confirmation,  was  a  mere 
equity,  and  this  is  not  of  that  character,  of  color  of  title,  which 
would  support  an  adverse  possession. 

That,  in  order  to  sustain  the  defence  under  the  statute  of 
limitations,  there  must  be  twenty  years'  actual,  uninterrupted, 
adverse  possession,  and  this  possession  must  be  clearly  defined; 
which  the  court  charged,  but  added,  that  the  jury  might  infer 
the  possession,  if  they  pleased,  from  the  transmission  of  title 
from  Fonnerette  to  Fontanella,  and  from  Fontanella  to  Orsono, 
and  to  this  defendant. 

That  the  proper  concession  to  Mrs.  Fonnerette,  her  deed  to 
Fontanella,  and  his  deed  to  Orsono,  cannot  be  received  by  the 
jury  as  evidence  of  title,  so  as  to  connect  the  defendant's  title 
under  his  confirmation  with  them,  nor  can  they  look  to  them 
as  evidence  of  sales,  nor  as  proof  of  the  consideration,  nor  as 
proof  of  the  boundaries  claimed. 

*4331  *That  if  the  jury  find  that  De  Vobiscey  entered 
-■  upon  the  premises  in  1818  or  1819,  with  intent  to 
claim,  and  did  claim,  in  right  of  his  wife,  as  one  of  the  heirs 
of  Farmer,  and  held  possession  under  said  title  during  those 
portions  of  time  he  was  successful  in  litigation,  this  inter- 
rupted the  possession ;  and  in  order  to  sustain  a  title  under 
the  statute  there  must  be  proof  of  a  clear  adverse  possession 
of  twenty  years  prior  to  the  time  of  the  interruption ;  which 
the  court  refused,  and  the  court  charged  that  De  Vobiscey 
was  a  trespasser. 

That  neither  under  the  claim  of  Mrs.  Fonnerette,  nor 
under  the  act  of  Congress,  can  the  defendant  claim  more 
than  sixty  feet  front,  and  that  the  survey  produced  by  the 
defendant  cannot  control  this. 

That  if  defendant  has  put  in  a  plea  for  eighty-four  feet, 
and  shows  title  for  but  sixty  feet,  without  designating  the 
precise  location  of  the  sixty,  the  plaintiff  must  recover. 
That  the  paper  title  produced  by  the  plaintiff  is  better  than 
the  paper  title  of  the  defendant. 
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That  the  act  of  1822,  confirming  defendant's  title,  relates 

*-  only  to  the  title  as  presented  to  the  commissioners,  to  wit, 

*'  the  deed  from  Orsono  in  1802,  while  the  same  act  confirms 

^  the   title  of  plaintiff,  which  relates  back  to  the  patent  of 

1757. 

That  the  legal  construction  of  the  bill  of  sale  from  Orsono 
:-  to  Eslava  gives  to  Eslava  no  right  to  the  land  in  controversy. 

That  if  the  defendant  claims  under  the  title  of  Mrs.  Fon- 
•  nerette,  he  cannot  acquire  by  the  statute  of  limitations  more 

£  than  the  title  calls  for,  which  is  sixty  feet  front. 

To  all  of  which  charges  and  refusals  to  charge  by  the  court, 
t  the  plaintiff  by  his  counsel  excepts,  and  prays  that  this  bill 

I  of  exceptions  may  be  signed  and  sealed  by  the  court,  which 

is  done  accordingly  in  term  time. 

The  jury,  under  these  instructions,  found  a  verdict  for  the 
i  defendant,  and  the  case  was  carried  to  the  Supreme  Court 

[  of  Alabama.      Before  it  came  on  for  trial,  the  record  was 

amended  as  follows. 

"iw  Ejectment 
"  John  Dob,  ex  dem.  of  Farmer's  Heirs,  v.  M.  D.  Eslava. 

"  I,  Augustus  Brooks,  clerk  of  the  Circuit  Court  for  the 
county  and  State  aforesaid,  do  hereby  certify,  that  it  is  stated 
in  the  original  bill  of  exceptions  in  this  case,  that  every 
charge  requested  by  the  plaintifl'^s  counsel  of  the  court 
therein  set  forth  was  refused,  which  statement  ought  to 
appear  in  the  transcript  of  the  record,  as  it  is  a  part  of  the 
record,  but  was  *omitted  through  mistake  to  be  in- 
serted in  the  transcript  made  out  in  the  case  and  sent 
to  the  Supreme  Court. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  court,  this  30th  May,  in  the  year 
1846. 
[seal.]  "A.  Brooks,  Clerk, 

"  This  record  is  amended  by  consent  in  this  : — That  it  is 
agreed  there  is  an  omission  in  the  bill  of  exceptions  to  state 
that  the  charges  asked  for  (and  appearing  in  this  record)  by 
the  plaintiff  below  were  refused  by  the  court,  and  excepted 
to  by  the  plaintiff. 

"  Tuscaloosa^  4th  June^  1846. 

"  George  N.  Stewart, 
Attorney  for  DefH  in  JErrorJ*^ 

In  April,  1847,  the  cause  came  on  for  argument,  when  the 
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Supreme  Court  of  Alabama  affirmed  the  judgment  of  the 
court  below.  The  plaintiff  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Sfr.  Phillips  and  Mr.  Ooxe^  for  the  plain- 
tiff in  error,  and  Mr,  Campbell^  for  the  defendant  in  error. 

Mr.  PhillipSy  for  the  plaintiff  in  error,  made  the  following 
points. 

The  Supreme  Court  of  Alabama  has  declared  that  the 
plaintiff's  chain  of  title  "gives  no  legal  right  to  the  premises, 
and  that  the  lessor  is  not  entitled  to  recover,  although  no 
opposing  evidence  had  been  offered  by  defendant."  11  Ala., 
1049. 

This  extraordinary  conclusion  is  predicated  upon  the  posi- 
tion that  the  title  of  Farmer  was  forfeited  by  the  conquest, 
as  well  as  by  the  stipulation  of  the  fifth  section  of  the  treaty 
between  Great  Britain  and  Spain. 

That  the  estate  of  individuals  is  not  the  subject  of  forfeit- 
ure by  act  of  conquest,  is  a  well-established  principle  in  the 
law  of  nations,  and  one  repeatedly  recognized  by  this  court. 
Vattel's  Law  of  Nations,  388;  Wheaton's  Law  of  Nations, 
68 ;  8  Wheat.,  589 ;  7  Pet.,  86 ;  10  Id.,  826;  12  Id.,  412. 

Nor  does  the  fifth  section  of  the  treaty  work  this  conse- 
quence. If,  by  the  law  of  nations,  Farmer's  possession  would 
have  been  secure,  would  the  British  government  have  intro- 
duced a  treaty  stipulation  narrowing  the  right  of  their  own 
subjects  ? 

"  Her  Catholic  Majesty  agrees  that  the  British  inhabitants 
or  subjects  may  retire  in  full  security  and  liberty  when  they 
shall  think  proper,  and  may  sell  their  estates,  and  remove  all 
their  effects,  as  well  as  their  persons,  without  being  restrained 
*4351  "^  *their  emigration,  under  any  pretence  whatever,  ex- 
J  cept  on  account  of  debts  or  criminal  prosecutions; 
the  term  limited  for  this  emigration  being  fixed  to  the  space 
of  eighteen  months,"  &c.  But  if  from  the  value  of  their  pos- 
sessions they  should  not  be  able  to  dispose  of  them,  a  longer 
time  to  be  granted,  &c.     Land  Laws,  977. 

The  just  construction  of  this  section  would  seem  to  be,  to 
stipulate  for  emigration  and  removal  of  property,  and  that  it 
is  introduced  out  of  abundant  caution.  But  if  the  party  did 
not  choose  to  emigrate,  was  there  to  be  a  forfeiture  of  his 
property  upon  the  expiration  of  the  eighteen  months?  Or 
suppose  he  emigrated  within  that  period,  but  did  not  sell,  did 
the  lapse  of  time  deprive  him  of  the  right  to  do  so?  The 
treaty  nowhere  expressly  declares  a  forfeiture,  and  to  imply 
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it  in  opposition  to  the  principles  of  the  laws  of  nations  could 
only  be  justified  by  imperious  necessity. 

Whatever  may  be  the  power  of  the  sovereign  to  regulate 
the  ownership  of  real  estate,  and  to  confine  it  to  citizens 
alone,  it  would  seem  that  some  special  action  of  the  Spanish 
government  was  necessary,  and  that  neither  the  conquest 
nor  the  treaty,  propria  vigore^  worked  a  forfeiture  of  this 
estate. 

But  supposing  they  did,  was  it  not  competent  for  Spain  to 
have  relinquished  this  forfeiture,  and  may  not  this  govern- 
ment, the  successor  of  Spain,  do  the  some  thing  ?  The  ad- 
mission of  the  premises  of  the  decision  does  not  at  all  justify 
its  conclusion,  "that  the  lessor  had  no  right  to  recover, 
although  no  opposing  evidence  had  been  offered  by  de- 
fendant." 

But  it  may  be  said  that  the  act  of  Congress  and  the  patent 
which  afKrm  the  plaintiffs  title  expressly  reserve  the  right- 
ful claims  of  all  other  persons,  and  that  the  defendant's  title 
is  within  that  reservation,  and  consequentlj'^  stands  unaffected 
by  them. 

In  1788,  Elizabeth  Fonnerette  applied  to  the  Spanish  Com- 
mandant Meiro  for  the  lot  belonging  to  Farmer,  "  which  has 
not  until  the  present  time  been  claimed  by  the  proprietor  or 
by  any  agent  in  his  behalf";  upon  which  an  order  issued  to 
put  the  petitioner  into  possession  provided  the  lot  was 
"  vacant,  and  it  caused  no  injury  to  any  one,"  and  with  the 
further  direction,  that  "  a  survey  should  be  made  by  the  sur- 
veyor of  the  Province,  to  be  transmitted  to  me  in  order  to 
provide  the  petitioner  with  the  corresponding  title  in  form." 

This  was  the  whole  transaction  under  the  Spanish  govern- 
ment. There  is  no  evidence  to  show  that  the  party  was  ever 
put  into  possession  by  the  officer  to  whom  the  order  was 
directed,  nor  that  she  had  ever  obtained  the  possession  in 
any  *other  manner ; — no  proof,  therefore,  that  the  in-  r^Aoo 
quiry  was  ever  made  that  the  lot  was  "  vacant,"  and  L 
that  the  concession  would  not  operate  an  "injury"  to  some 
other  person,  nor  was  there  ever  any  "  survey "  upon  which 
the  titles  were  to  be  predicated. 

It  may  be  remarked,  also,  that,  although  this  application 
was  made  but  a  few  years  after  the  treaty,  the  lot  of  Farmer 
is  not  spoken  of  as  forfeited,  but  as  unclaimed.  The  con- 
cession to  Mrs.  Fonnerette  gave  her  no  legal- title.  This  is 
shown, — 

1st.  By  the  terms  of  the  concession  itself. 

2d.  By  the  eighteenth  section  of  the  Regulations  of 
Morales,  which  declares,  ''  that  no  one  of  those  who  have 
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obtained  the  first  decree  by  which  the  surveyor  is  ordered  to 
measure  it,  and  by  virtue  of  which  they  have  been  put  in 
possession,  can  be  regarded  as  owners  of  the  land  until  their 
real  titles  are  delivered,  completed  with  all  the  formalities 
before  recited."     Land  Laws,  984. 

3d.  By  the  repeated  adjudications  of  this  court,  com- 
mencing with  the  case  of  De  la  Croix  v.  Chamberlain^  in  12 
Wheaton,  that  such  claims  did  not  sever  the  land  from  the 
j)ublic  domain,  and  that  upon  the  change  of  government  a 
political  obligation  alone  existed,  which  the  court  could  not 
enforce. 

The  claim  of  Eslava,  however,  was  not  presented  to  the 
board  as  founded  upon  this  concession,  but  upon  a  bill  of  sale 
from  Orsono  in  1802 ;  and  this  was  the  only  paper  filed  in 
the  land  ofiice.  The  report  of  the  commissioners  shows 
Orsono  to  be  the  original  claimant,  Eslava  the  present 
claimant,  and  states  the  quantity  claimed  as  unknown. 

It  is  contended  by  defendant,  that  the  act  of  1822  con- 
firmed this  claim,  and  upon  the  trial  a  survey  was  introduced, 
made  by  a  deputy  surveyor  of  the  United  States,  to  show  its 
extent.  This  evidence  was  objected  to,  because  by  the  acts 
of  Congress  the  register  and  receiver  were  to  direct  the  man- 
ner in  which  the  locations  were  to  be  made,  and  the  survey 
was  made  without  their  authority.  The  survey  contained 
25,312  superficial  feet,  while  the  act  of  Congress  under  which 
the  claim  is  set  up  expressly  provides  that,  where  the  quan- 
tity claimed  is  not  ascertained,  it  shall  be  for  7,200  square 
feet,  or  60  by  120.  This  survey,  then,  was  not  only  made 
without  due  warrant,  but  in  face  of  the  act,  and  has  never 
been  recognized  by  this  government.  The  survey  should, 
therefore,  have  been  rejected  by  the  court. 

The  defendant  also  offered  in  evidence  the  concession  and 
certain  mesne  conveyances  to  Orsono.  The  original  petition 
upon  which  the  concession  is  founded  is  for  a  lot  ten  toises 
(60  feet)  in  front ;  but  the  conveyances  all  differ  as  to  the 
dimensions. 

*4371       *The  question  now  is,  What  standing  has  this  claim 
J  acquired  from  the  action  of  this  government? 

As  it  has  been  shown  that  the  defendant  had  only  an  equity 
upon  the  political  department,  he  must  be  content  to  take 
his  title  with  the  conditions  and  under  the  restrictions  which 
that  department  has  imposed. 

The  plaintiff  having  shown  a  perfect  title  from  the  govern- 
ment, the  defendant  was  not  at  liberty  to  use  in  evidence 
against  that  title  the  concession,  or  the  mesne  conveyances 
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to  Orsono,  as  they  had  never  been  presented  to  the  board  of 
commissioners. 

The  act  declares  they  shall  never  be  "  considered  or  admit- 
ted as  evidence  in  any  court  of  the  United  States  against  any 
grant  which  may  hereafter  be  derived  from  the  United  States." 
Land  Laws,  607  ;  Henderson  v.  Poindexter^  12  Wheat.,  543 ; 
De  la  Croix  v.  Chamberlain^  12  Wheat.,  599;  Str other  v. 
Lucasy  12  Pet.,  448 ;  Barry  v.  Gamble^  3  How.,  32. 

These  words  are  too  emphatic  and  too  general  to  justif}' 
the  distinction  which  was  taken ;  for,  whether  the  deeds  were 
introduced  as  constituting  of  themselves  a  title,  or  for  the 
purpose  of  uniting  them  to  some  other  matter  to  this  end, 
they  equally  fall  within  the  words  of  the  statute  and  the  mis- 
chief it  was  intended  to  guard  against. 

But  supposing  all  these  documents  properly  before  the 
couii;,  it  is  still  insisted  the  defendant  is  without  a  legal  title. 

The  act  of  1822  does  not  purport  a  conveyance  of  title. 
While  its  first  section  in  reference  to  complete  grants  recog- 
nizes tliem  as  valid,  its  other  sections,  which  affect  the 
defendant's  claim,  look  to  future  action, — "they  shall  be 
confirmed."  The  final  title  is  reserved  to  the  government 
until  the  patent  issues.  The  scope  of  its  provisions,  provid- 
ing for  locations  by  its  own  tribunals,  which  are  also  em- 
powered to  decide  in  cases  of  conflict,  is  utterly  inconsistent 
with  the  idea  that  the  act  itself  severed  the  connection  of  the 
government. 

While,  therefore,  it  is  not  denied  that  a  complete  title  to 
lands  may  be  vested  by  act  of  Congress,  it  is  insisted  that, 
under  the  act  of  1822,  the  title  of  the  government  is  not  di- 
vested until  the  issuing  of  the  patent.  Bagnell  v.  Broderick^ 
13  Pet.,  436 ;  Wilcox  v.  Jackson,  13  Pet.,  498 ;  Boatner  v. 
VentrisSy  4  Cond.  L.  R.,  653. 

Stating  the  case,  therefore,  most  favorably  for  defendant, 
it  shows  that  Farmer  and  Eslava  both  held  claims  to  the  lot 
in  controversy  deiived  from  former  governments;  but  these 
claims  gave  no  title.    They  have  both  urged  their  suits  be- 


fore the  *new  forum,  and  Farmer's  title  has  been  per- 


[*438 


fected,  while  Eslava's  remains  incomplete. 

From  1822  to  1837,  when  the  patent  issued  which  divested 
the  government  of  its  title,  there  was  a  special  tribunal  organ- 
ized by  the  act  of  Congress  for  the  adjudication  of  this  con- 
flict. The  defendant  has  appealed  to  that  tribunal  and  been 
defeated,  or  he  has  abstained  for  fifteen  years  from  prosecut- 
ing his  suit  where  by  law  he  was  directed  to  do  it.  The 
record  does  not  autliorize  us  to  say  \\\)on  which  horn  he  is 
suspended,  but  his  dilemma  is  the  same  in  either  events 
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That  this  court  has  jurisdiction  of  this  cause  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  reference  is  made 
to  Matthews  v.  Zane^  4  Cranch,  382 ;  Ross'y,  Barland^  1  Pet.^ 
662 ;    Pollard' %  Heir%  v.  Kibbe,  14  Pet.,  364. 

Mr.  Campbell^  for  the  defendant  in  error,  contended, — 

1.  That  these  two  claims  fell  within  different  sections  of 
the  confirmatory  act  of  1822 ;  that  of  Farmer  being  provided 
for  in  the  fourth  section,  which  merely  conferred  donations, 
whilst  that  of  Eslava  was  comprehended  within  the  third  sec- 
tion, which  recognized  preexisting  rights;  and  that  claims 
founded  upon  donations  must  give  way  to  rights  already  es- 
tablished. 

2.  (After  showing  that  the  Supreme  Court  of  Alabama 
considered  that  both  parties  were  protected  by  the  act  of  Con- 
fess, and  that,  in  order  to  decide  between  them,  the  antece- 
dent conditions  of  the  title  had  necessarily  to  be  considered, 
Mr.  Campbell  proceeded,)  In  this  posture  of  the  case,  the  Su- 
preme Court  were  led  to  the  inquiries,  first,  whether  the  title 
of  the  lessors  of  the  plaintiff  was  not  forfeited  before  the 
action  of  Congress  upon  it ;  and  secondly,  whether  the  pos- 
session of  the  defendant  had  not  perfected  his  title  under  the 
Spanish  laws  of  prescription  and  the  Alabama  act  of  limitation. 

We  contend  that  the  settlement  of  the  contest  between 
these  parties  is  within  the  competency  of  the  local  tribunals, 
and  that  a  writ  of  error  does  not  lie  to  the  Supreme  Court  of 
the  United  States  upon  their  judgments.  A  solution  of  this 
question  must  be  found  in  the  twenty-fifth  section  of  the 
Judiciary  Act,  and  the  interpretation  given  to  it  by  the  Su- 
preme Court  of  the  United  States. 

The  title  of  the  lessors  of  the  plaintiff  rests  upon  the 
authority  of  no  clause  in  the  Constitution,  nor  is  it  protected 
by  any  treaty.  The  title  was  forfeited  by  the  laws  of  Spain, 
when  it  had  unquestioned  sovereignty  over  the  country,  and 
was  not  restored  by  the  act  of  cession  of  Spain  to  the  French 
*4391  *government,  nor  bv  any  act  of  the  French  government. 
J  The  title  of  the  deiendant  was  valid  and  operative  at 
the  date  of  the  cession  to  the  United  States,  and  is  within  its 
protection. 

The  title  of  the  plaintiff  is  not  held  under  a  statute  of  the 
United  States.  The  United  States,  in  the  act  of  8th  May, 
1822,  disavow  in  favor  of  the  defendant  all  title  to  the  lot, 
and  if  the  plaintiff  is  to  be  held  as  comprehended  within  the 
third  section  of  the  same  act,  this  disavowal  operates  in  favor 
of  the  plaintiff.  The  question,  then,  is  controlled  by  the 
decision  of  this  court  in  9  Pet.,  224.  The  court  there  says, 
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— "The  controversy  in  the  State  court  was  between  two 
titles ;  the  one  originating  under  the  French,  the  other  under 
the  Spanish  government.  It  is  true,  the  successful  party 
had  obtained  a  patent  from  the  United  States  acknowledging 
the  validity  of  his  previous  incomplete  title  under  the  king 
of  Spain.  But  this  patent  did  not  profess  to  destroy  any 
previous  existing  title,  nor  could  it  so  operate,  nor  was  it 
understood  so  to  operate  by  the  State  court."  The  court 
proceeds  to  show,  that  the  confirmation  of  the  plaintiff's 
claim  could  not  operate  upon  a  preexisting  title ;  that  the 
solution  of  the  controversy  between  the  parties  depended 
upon  the  opinion  that  the  State  court  held  as  to  the  rights 
under  the  titles  derived  from  the  crowns  of  France  and  Spain 
respectively;  and  that  the  Supreme  Court  was  not  entitled 
to  review  the  opinions  of  the  State  court  on  such  a  title. 

The  parallelism  between  the  two  cases  is  perfect.  The 
controversy  in  the  present  case  is  between  titles  having  com- 
plete evidences  of  authenticity.  The  land  in  dispute  had 
been  severed  from  the  national  domain  for  more  than  half  a 
century  before  the  occupancy  of  Mobile  under  the  title  pro- 
duced by  the  lessors  of  the  plaintiff.  The  measures  of  a 
public  character  by  which  it  had  reverted,  and  the  acts  under 
which  it  had  subsequently  become  private  property,  were  all 
antecedent  to  the  American  acquisition. 

The  United  States  had  interfered  between  the  parties  only 
so  far  as  to  disclaim  all  estate  in  the  property,  and  to  furnish 
the  highest  evidence  of  that  in  an  act  of  Congress.  The  set- 
tlement of  the  controversies  under  the  preexisting  claim 
could  be  of  no  interest  to  the  United  States,  nor  can  the 
mode  of  settlement  of  the  question  call  for  the  interposition 
of  the  national  tribunals. 

The  State  court  gave  to  the  act  of  Congress  of  1822  all 
the  effect  that  could  be  derived  from  it  in  favor  of  the  lessors 
of  the  plaintiff.  It  did  not  pretend  that  the  United  States 
could  not  waive  the  forfeiture  in  so  far  as  it  affected  its  own 
interests,  but  that  it  had  not  attempted  to  impair  any  other 
title. 

*The  decision  was,  that  the  disavowal  or  relinquish-  f^aaq 
ment  of  the  United  States,  in  1822,  did  not  destroy  L 
the  rights  that  had  vested  after  the  forfeiture  of  the  British 

frant,  and  before  the  passage  of  the  subsequent  act  of  the 
Fnited  States  in  1822.  This  opinion  receives  full  confirma- 
tion from  the  plain  declaration  in  the  act  of  1822.  Congress 
expressly  declares  that  it  is  not  to  be  construed  so  as  to  affect 
any  other  title,  but  simply  to  amount  to  a  relinquishment  of 
the  title  of  the  United  States.  The  Supreme  Court  has  re- 
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peatedly  held,  tliat  a  coufirmatiou  in  such  terms  had  no  rela- 
tion so  as  to  affect  the  vested  rights  of  other  persons.  Les 
BoU  V.  Bramell^  4  How.,  459 ;  Barry  v.  Gamble^  3  How.,  32. 

The  decision  of  the  State  court  upon  the  effect  of  the  act 
of  limitations  is  clearly  not  revisable  by  the  Supreme  Court 
of  the  United  States.  The  State  court  held  that  the  laws  of 
prescription  ran  in  favor  of  the  defendants,  from  the  time 
they  entered  into  possession,  claiiniug  title.  The  Supreme 
Court  has  acknowledged  in  several  instances  the  effect  of  the 
statutes  of  limitation  upon  French  titles,  and  that  those  acts 
are  not  obstructed  by  the  statutes  of  the  United  States  pro- 
posing inquiries  into  the  character  and  validity  of  titles. 
The*  court  held  that  a  party,  whose  claim  had  been  forfeited 
by  neglect  to  present  it,  was  entitled  to  the  benefit  of  the 
possession  held  under  the  Spanish  laws  of  prescription 
before  the  cession,  and  to  the  benefit  of  the  local  laws  of  pre- 
scription. Strother  v.  Lucas^  12  Pet.,  456,  461 ;  Judge  Catron's 
Opinion,  468,  469,  470. 

Had  the  Unite(l  States  set  up  a  claim  to  this  land  as  its 
own,  and  it  had  been  held  under  that  title,  we  concede  that 
no  local  act  of  limitations  could  interfere  with  its  supreme 
power  of  control.  This  has  been  fully  recognized  by  the 
Supreme  Court.     4  How.,  169. 

The  United  States  made  no  claim.  The  claim  of  the  de- 
fendant was  recognized,  because  he  had  adduced  proof  of  title. 
The  United  States  withdrew  all  claim  to  the  land,  and  simply 
reserved  a  power  to  survey  it  to  ascertain  its  location.  This 
statement  of  the  case  shows  that  the  opinions  of  the  State 
court  upon  the  statute  of  limitations  do  not  operate  to  deny 
a  title  held  under  the  United  States. 

The  remaining  question  upon  the  bill  of  exceptions,  relating 
to  the  construction  of  the  act  of  Congress,  arises  upon  the 
admissibility  of  the  Spanish  title  papers  of  the  defendant. 

The  defendant,  at  the  time  (1814)  the  commissioner 
appointed  under  the  act  of  1812  (1  Clarke's  Land  Laws,  606) 
called  for  evidences  of  claim,  had  in  his  possession  only  the 
deed  to  himself  from  Orsono.  This  deed  was  exhibited,  and 
♦4411  *  fourte©!^  *years'  occupancy  under  it  was  established. 
J  The  original  grant,  and  the  intermediate  conveyances, 
were  not  produced.  The  confirmation  of  the  United  States 
was  procured  upon  this  statement  of  the  title  of  the  de- 
fendant. 

It  is  a  public  fact,  that,  at  the  time  the  Spaniards  left  the 
country,  many  of  the  title  papers  were  caiTied  away.  The 
archives  were  left  in  great  confusion.  In  the  State  of  Ala- 
bama no  order  was  meade  respecting  the  Spanish  records  until 
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1821.     The  act  of  the  General  Assemblj-  of  that  year  indi- 
cates the  disorder  which  prevailed.    Toulmin's  Digest,  699. 

In  the  translation  of  the  records,  those  papers  which  Eslava 
had  supposed  to  be  lost,  were  found.  They  show  a  connected 
title  to  Orsono,  from  whom  Eslava  claims.  The  question  then 
arises,  Has  the  act  of  Congress  prohibited  the  use  of  these 
jiapers  in  the  maintenance  of  his  right  ?  The  object  of  the 
act  was  to  compel  the  production  of  title-papers  to  the  com- 
missioner for  the  examination  of  claims.  The  failure  to  pro- 
duce such  muniments  of  title  was  visited  by  a  prohibition 
against  their  introduction  subsequently  as  evidence  in  the 
courts  of  the  United  States. 

This  section  could  not  have  been  designed  to  apply  to  the 
case  of  a  claimant  whose  claim  was  substantiated  to  the  gov- 
ernment, independently  of  a  paper  title,  and  whose  claim  had 
been  afterwards  recognized  by  the  government.  The  object 
of  the  statute  was  to  protect  bond  fide  purchasers,  or  claim- 
ants under  the  government,  who  had  no  notice  of  the  dor- 
mant Spanish  titles.  When  the  Spanish  claimant  had  adduced 
his  claim,  supported  it  by  competent  evidence,  and  it  had  been 
confirmed,  there  was  no  motive  for  applying  a  penalty  to  him, 
and  his  case  is  clearly  not  within  tlie  purview  cf  the  statute. 

This  view  of  the  statute,  reasonable  as  it  appears,  was  not 
adopted  by  the  State  court.  The  court  allowed  the  Spanish 
documents  of  title  as  evidence  of  the  claim  of  the  defendant, 
and  those  under  whom  he  derived  title,  and  of  the  date  of  the 
claim.  The  admissibility  of  tlie  evidence  was  confined  in  its 
operation  to  its  eflFect  in  establishing  a  prescription  under  the 
statutes  of  limitation. 

The  same  question  arises  here  which  has  been  discussed  in 
another  branch  of  this  cause.  *  Has  the  Supreme  Court  juris- 
diction over  the  questions  of  evidence  decided  in  this  case? 
The  act  in  question  prescribes  a  rule  of  evidence  for  the 
courts  of  the  United  States. 

Granting  the  act  of  Congress  to  be  operative  as  enacting  a 
barrier  against  the  introduction  of  any  title  paper  as  evidence 
which  has  not  been  registered  according  to  the  act,  does  it 
*apply  to  a  State  court?  Can  Congress  undertake  to  r»442 
decide  what  evidence  shall  be  admitted  to  support  a  ^ 
plea  of  the  statute  of  limitations  in  a  State  court?  Can 
Concfresa  undertake  to  determine  what  deeds  shall  be  evi- 
dence  of  title  in  controversies  similar  to  that  now  otrered  to 
the  court?  Congress  has  abandoned  all  claim  to  the  land, 
and  has  conceded  that  both  of  the  claimants  have  a  superior 
right  to  theirs.  Is  it  competent  for  Congress  to  dictate  the 
form  of  evidence  by  which  the  title  of  these  parties  shall  be 
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established  in  the  State  courts?  The  language  of  the  act 
requires  the  sanction  of  no  such  pretension  on  the  part  of  the 
government. 

We  contend  that,  when  Congress  established  the  title  of 
the  defendant,  as  founded  on  a  grant  lost  by  time  or  accident, 
it  could  never  afterwards  have  designed  to  contest,  or  to  fur- 
nish its  citizens  with  the  means  of  contesting,  the  existence  of 
their  title.  The  objects  set  forth  in  the  adjudications  of  the 
Supreme  Court,  as  the  landmarks  of  the  national  policy,  for- 
bid such  a  conclusion.  Such  a  course  would  have  produced 
confusion,  embarrassment,  and  litigation,  when  the  policy  of 
the  government  was  to  promote  peace,  order,  and  security. 

Mr,  Coxe^  for  the  plaintiff  in  error,  in  conclusion,  made  the 
following  additional  points. 

1.  That  the  patent  from  the  United  States  to  the  plaintiff 
must  prevail  against  defendant,  who  exhibits  none. 

2.  That  the  report  of  the  commissioners,  January  1, 1823, 
being  prior  to  the  patent  certificate  of  defendant,  September 
3,  1824,  confers  a  prior  title  of  confirmation  by  the  United 
States. 

3.  That  under  said  act  of  May  8,  1822,  and  other  acts  of 
Congress,  the  lines  and  boundaries  established  by  the  register 

*  and  receiver,  and  embodied  in  the  patent,  are  conclusive  as 
to  title  as  well  as  to  boundary. 

4.  That,  according  to  defendant's  showing,  the  register  and 
receiver  never  did  authoritatively  fix  the  lines  of  his  lot,  and 
the  conveyance  annexed  to  the  warrant,  and  to  which  the  sur- 
veyor refers  in  his  plat  of  survey,  had  calls  which  could  not 
be  complied  with  without  coming  into  conflict  with  other 
claims. 

5.  The  petition,  the  foundation  of  defendant's  title,  calls 
for  a  lot  10  toises  (60  feet)  in  breadth,  26  toises  (156  feet)  in 
length.  The  deed,  purporting  to  be  from  Elizabeth  Fonne- 
rette,  appejirs  to  be  signed  by  Isabella  Fonnerette,  and  this 
calls  for  60  feet  front,  126  feet  deep.  Francisco  Fontanella, 
not  Francis,  the  previous  grantee,  conveys  to  Orsono  114  feet 
in  front  and  126  feet  in  depth ;  and  Orsono,  in  his  conveyance 
to  Eslava,  without  indicating  boundaries,  sells  the  lot  which 
he  had  purchased  from  Don  Francis  Fontanella. 

^4431       *^'  ^'iz^beth  or  Isabella  Fonnerette's  deed  calls  for 

J  John  Joyce's  lot  as  the  northeastern  boundary ;   and 

Dinsmore,  the  surveyor,  in  his  return,  says  the  front  of  114 

feet  could  not  be  found  without  interefering  with  Joyce's  lot. 

7.  The  original  petition  of  Elizabeth  Fonnerette  recognizes 

the  claim  of  Farmer  as  a  prior  one. 
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8.  Tlie  return  of  the  surveyor  gives  the  lines  as  surveyed 
226  feet  by  112,  adding  one  hundred  feet  to  the  call  of  Fou- 
tanella's  deed. 

9.  The  superficial  contents,  according  to  the  petition,  10 
toises  (60  feet)  by  26  (166),  would  be  9,360  square  feet ;  ac- 
cording to  Fonnerette's  deed  to  Fontanella,  68  feet  by  126, 
7,660  square  feet ;  by  Fontanella's  deed  to  De  Orsono,  114 
by  126,  14,364  square  feet ;  by  Dinsmore's  survey,  226  by 
112,  26,312;  by  the  register  of  location,  7,200  square  feet. 
These  various  documents  of  title  are  thus  incongruous  and 
inconsistent. 

10.  The  deed  from  De  Orsono  to  Eslava  does  not  purport 
to  convey  the  entire  property  which  he  had  purchased  from 
Fontanella,  but  uses  this  language  as  describing  the  property 
conveyed: — "the  house  pertaining  to  me,  wherein  I  dwell, 
upon  the  lot  of  ground  that  I  bought  of  Don  Francis  Fonta- 
nella, &c.,  I  yield  the  right  of  action  and  ownership  in  the 
house  I  had  and  held." 

11.  It  will  be  observed  that  the  register  says  that  Eslava's 
claim  is  allowed  to  the  extent  of  7,200  feet.  By  the  fourth 
section  of  the  act  of  May  8, 1822  (Land  Laws,  349),  it  is  pro- 
vided, "  that  in  all  such  claims  where  the  quantity  claimed  is 
not  ascertained,  no  one  claim  shall  be  confirmed  for  a  quantity 
exceeding  7,200  square  feet.  It  is  contended  that  this  is  an 
adjudication  by  the  register  and  receiver,  that  this  was  such 
a  claim  as  was  thus  restricted  as  to  quantity. 

12.  That  therefore  the  court  erred  in  refusing,  as  it  ap- 
pears was  done,  all  the  prayers  for  instructions  on  the  part  of 
plaintiff. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

This  was  a  writ  of  error  on  a  judgment  rendered  in  the 
Supreme  Court  of  Alabama. 

Our  jurisdiction  to  revise  such  a  judgment  is  very  strictly 
limited  to  cases  where  some  right  or  title  was  set  up  by  a  party 
under  the  general  government, — its  constitution,  treaties,  or 
laws, — and  was  overruled.  It  is  this  Federal  character  of 
the  claim  decided  against  which  furnishes  some  justification 
for  a  revision  of  a  State  judgment  in  a  Federal  court ;  and 
unless  it  be  clearly  of  that  character,  the  foundation  as  well 
as  the  policy  for  our  interference  entirely  fails. 

*So  we  are  confined  in  our  inquiries  in  a  writ  of  rmAAA 
error  like  this,  under  the  twenty-fifth  section,  to  what  *• 
appears  on  the  record  in  some  way  or  other,  not  only  to  have 
been  set  up  under  the  United  States,  but  decided  against  by 
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the  court.  Montgomery  v.  Hernandez^  12  Wheat.,  129 ;  Cro- 
well  V.  Randell^  10  Pet.,  392 ;  McKinney  v.  Carroll^  12  Pet., 
66;  Pollard's  Heirs  v.  JKWe,  14  Pet.,  363,  360;  Coons  v. 
GaUaher,  16  Pet.,  18;  16  Pet.,  281 ;  7  How.,  743.  It  must, 
too,  be  overruled  improperly ;  otherwise  there  is  no  griev- 
ance to  be  redressed. 

As  the  plaintiff  asserts,  that  such  a  right  or  title  has  in 
this  case  been  overruled,  and  that  improperly,  the  burden  to 
show  it  devolves  on  him  ( Q-amett  et  al.  v.  Jenkins  et  al.^  8 
Pet.,  86)  ;  and  as  the  State  tribunals  are  presumed  to  do 
their  duty,  we  should  not  disturb  their  decisions,  even  on 
matters  connected  with  the  general  government,  unless  very 
manifestly  improper  or  erroneous.  Carroll  v.  Peake,  1  Pet., 
23 ;  13  Pet.,  447 ;  United  States  v.  Arredondoy  6  Pet.,  727 ; 
12  Pet.,  436,  436.  From  the  record  in  this  case,  it  appears 
that  both  parties  claimed  the  land  in  controversy,  by  titles 
confirmed  by  the  United  States,  as  well  as  by  long  possession 
at  different  periods. 

The  possession  by  those  under  whom  the  plaintiflF  claims 
had  continued  from  1767  to  1787  ;  while  that  of  the  defend- 
ant and  his  grantors  had  remained  from  the  last  date  to  the 
present  time,  with  no  interruption  except  by  some  legal  pro- 
ceedings between  1819  and  1826,  which  in  the  end  termi- 
nated favorably  to  the  defendant,  and  left  him  in  the  actual 
occupation  of  the  premises. 

The  British  power,  under  which  Farmer  was  an  officer^ 
ceased  a  short  time  before  Farmer's  heirs  left  the  country,  in 
1787,  and  the  Spanish  power  ceased  just  before  their  return, 
in  1819,  and  for  this  or  some  other  cause  there  seems  to  have 
been  an  entire  abandonment  of  the  country  and  of  this  lot 
by  Farmer's  heirs  during  that  period  of  over  thirty  years ; 
and  a  new  license  by  the  Spanish  government  was,  therefore, 
soon  given  to  those  under  whom  Eslava  claims,  to  enter  upon 
it  as  a  vacant  lot ;  and  an  exclusive  occupation  and  building 
on  it,  as  if  their  own,  followed  by  them  and  Eslava  during 
the  same  period  of  thirty  years,  as  well  as  most  of  the  time 
since. 

The  principles  of  law  applicable  to  these  possessions,  as  ex- 
isting in  Alabama,  and  as  to  land  held  under  ancient  French 
and  Spanish  permits  and  grants,  we  do  not  propose  to  con- 
sider; nor  to  revise  the  correctness  of  the  rulings  of  the 
State  courts  concerning  them,  because  they  are  matters 
♦4451  ^^®*^^y  within  their  *sole  jurisdiction.  But  with  the 
J  other  branch  of  the  case,  so  far  as  title  was  attempted 
to  be  proved  by  the  plaintiflF  from  or  through  the  United 
States,  and  was  decided  against,  the  coui*se  should  be  other- 
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wise,  and  our  jurisdiction  must  be  good  to  ascertain  whether 
the  decision  made  was  a  connect  one. 

Under  this  consideration,  it  is  doubtful  in  the  outset 
whether  the  claim  of  the  plaintiff  ought  not,  on  the  evidence 
now  produced,  to  be  regarded  as  a  perfect  or  complete  title, 
derived  from  the  French  patent  or  grant  of  1757,  to  Grondel, 
and  not  to  be  regarded  as  a  title  derived  from  the  United 
States,  and  to  be  revised  here  if  overruled  in  the  Stnte  courts. 
Such  a  title  is  not  to  be  affected  or  regulated  by  the  political 
authorities  to  whom  a  country  is  afterwards  ceded,  any  more 
or  otherwise  than  any  private  rights  and  property  of  the  in- 
habitants of  such  a  country.  United  States  v.  ArredandOy  6 
Pet.,  691 ;  United  States  v.  Percheman^  7  Pet.,  61,  97 ; 
Mitchell  et  al  v.  United  States,  1  Pet.,  734,  744  ;  12  Pet.,  487, 
438 ;  14  Pet.,  349,  350. 

And  when  a  party,  holding  such  complete  title,  is  en- 
croached upon,  he  should  find  protection  in  the  judicial  tribu- 
nals, as  he  can  get  nothing  by  a  resort  to  confirmations,  or 
releases,  or  patents  by  the  political  power  which  acquired  the 
sovereignty  over  the  territorv,  but  not  the  property  itself, 
"belonging  to  its  inhabitants.^'  Chief  Justice  Marshall  says, 
in  7  Pet.,  87,  "  The  king  cedes  that  only  which  belonged  to 
him.  Lands  he  had  previously  gmnted  were  not  his  to  cede." 
And  the  complete  title  to  them  before  obtained  is  strength- 
ened by  no  confirmation  from  the  United  States,  who  have 
acquired  no  interest  in  them.  Garcia  v.  Lee,  12  Pet.,  519 ; 
6  Pet.,  724. 

It  is  questionable,  then,  whether  the  confirmation  and  qual- 
ified patent  sought  and  obtained  in  this  instance  from  the 
United  States  conferred  any  title,  or  are  to  be  deemed  the 
true  source  of  the  title  of  the  plaintiflfe.  In  this  view,  it 
would  be  a  title  or  right  derived  from  France,  and  to  overrule 
it  is  to  overrule  what  is  derived  from  France,  and  not  the 
United  States. 

The  language  of  the  acts  of  Congress  on  this  subject  (4 
Stat,  at  L.,  700  and  708)  seems  decisive  on  this  point ;  as  by 
it  the  complete  grants  or  titles  are  "  merely  recognized  as 
valid,"  while  the  incomplete  ones  of  a  certain  character  ara 
"  confirmed."  In  the  former,  the  title  has  already  passed  to 
the  possessor  before  the  cession,  and  no  confirmation  is  needed 
nor  rights  required  from  the  United  States,  they  having  noth- 
ing to  grant,  whether  by  a  statute,  or,  as  here,  by  a  mere 
quitclaim  patent. 

The  exceptions  or  defects  in  the  chain  of  this  title  to 
Farmer  *seem  by  the  present  proof  to  have  been  all  r»44g 
overcome  by  entry,  building,  and  legal  presumptions ;  *- 
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though  when  before  the  local  officers,  both  parties  appear  to 
have  been  very  unsuccessful  in  collecting  many  of  the  facts 
and  papers  since  obtained. 

But  if,  as  reported  by  the  commissioners,  this  is  to  be 
treated  as  an  incomplete  and  confirmed  claim,  the  State  court 
do  not  appear  to  have  overruled  the  title  set  up  by  the  plain- 
tiif,  so  far  as  derived  from  the  United  States.  They  instructed 
the  jury,  as  to  "  the  title  from  the  United  States  to  eitlier 
party,"  that  "  both  were  confirmed  equally,  and  the  confirma- 
tions balanced  each  other ;  and,  to  decide  the  controversy,  the 
jury  must  look  to  the  other  evidences  of  title."  They  ac- 
cordingly did  so  look ;  and  as  the  defendant's  grantors,  after 
Farmer's  death,  and  after  his  family  left,  entered  under  a 
license  from  the  public  authorities,  given  on  the  ground  that 
the  lot  had  been  abandoned  and  was  vacant ;  and  as  they  and 
Eslava  had  occupied  it  since  till  1819  undisturbed,  and  had 
been  quieted  in  it  again  in  1826,  and  continued  there  till  this 
time,  the  jury  appears  to  have  found  they  were  not  to  be  dis- 
turbed now  by  any  possession  or  title  of  Farmer  and  his  heirs 
before  1787. 

Beside  this  general  instruction  concerning  the  confirmations 
of  each  title  being  of  equal  validity,  the  court  refused  to  in- 
struct the  jury,  though  requested  by  the  plaintiff,  "  that  the 
paper  title  produced  by  "  him  "  was  better  than  the  paper  title 
of  the  defendant."     This  is  likewise  excepted  to. 

But  neither  of  these  instructions,  whether  the  general  or 
special  one,  seems  to  have  overruled  any  title  derived  from 
the  United  States ;  which  was  merely  a  confirmation.  On 
the  contrary,  they  consider  it  as  sustained,  but  the  defendant's 
title  thus  gotten  sustained  also,  as  well  as  the  plaintiff's.  It 
is  true,  they  do  not  regard  the  former  as  better  than  the  latter, 
and  in  this  view  we  see  no  manifest  error. 

The  title  of  the  plaintiff,  so  far  as  connected  with  the 
United  States,  consisted  of  a  confirmation  of  the  French 
grant,  and  a  quitclaim  patent.  The  title  of  the  defendant 
thus  connected  consisted  of  a  confirmation  of  a  supposed 
Spanish  concession,  and  a  certificate  of  this  fact,  entitling  him 
to  a  patent,  if  he  wished.  Both  were  confirmed  at  the  same 
time  by  Congress.  The  former,  then,  is  no  better  as  to  title 
than  the  latter.  A  patent  like  the  subsequent  one  in  this 
case,  merely  quitclaiming  or  releasing  any  right  of  the  United 
States,  gives  no  title  to  the  patentee  superior  to  what  a  con- 
firmation had  given.  Thus,  in  Grignon  v.  Astor^  2  How.,  844, 
the  court  remarks, — "  It  has  been  contended  by  the  plaintiffs' 
counsel,  that  the  sale  in  the  present  case  is  not  valid,  because 
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Peter  Grignon  had  not  *such  an  estate  in  the  premises  r«44'7 
as  could  be  sold  under  the  order  of  the  County  Court,  ■■ 
it  being  only  an  equitable  one  before  the  patent  issued  in 
1829  ;  but  the  title  became  a  legal  one  by  its  confirmation  by 
the  act  of  Congp:ess  of  February,  1823,  wliich  was  equivalent 
to  a  patent.  It  was  a  higher  evidence  of  title,  as  it  was  the 
direct  grant  of  the  fee  which  liad  been  in  the  United  States 
by  the  government  itself,  whereas  the  patent  was  only  the 
act  of  its  ministerial  officers."  See  also  Les  Bois  v.  Bramell^ 
4  How.,  463  ;  Strother  v.  Lucas^  12  Pet.,  411 ;  8  Cranch,  244- 
249 ;  and  1  How.,  319,  324.  After  such  a  confirmation,  no 
patent  is  necessary  to  confer  a  perfect  legal  title.  Sim%  v. 
Irvine^  3  Dall.,  466,  467.  The  case  of  Bagnell  v.  Broderick^ 
13  Pet.,  436,  relied  on  against  this  conclusion,  does  not  mili- 
tate against  it,  but  merely  holds  that,  a  patent  of  the  fee 
having  once  issued  on  a  certificate  of  purchase,  it  is  not  per- 
missible to  go  back  of  it,  and  to  issue  another  on  the  same 
certificate.  See  also  Boardman  et  al.  v.  Read  et  a2.,  6  Pet., 
342. 

But  it  is  well  settled,  that  a  prior  claim,  independent  of 
any  patent,  may  for  some  purposes  be  considered,  and  be, 
valid,  and  for  other  purposes  may  be  considered  as  confirmed 
by  the  patent.  Carroll  v.  Safford^  3  How.,  461 ;  4  How., 
462 ;  Brush  v.  Ware  et  al,  16  Pet.,  106,  107  ;  7  Wheat.,  149. 
A  certificate  of  confirmation,  such  as  Eslava  had,  is  very  dif- 
ferent from  a  certificate  of  purchase,  as  the  former  shows 
that  the  legal  title  has  already  passed,  while  the  latter  is 
merely  evidence  that  it  ought  to  be  passed.  A  patent  is  nec- 
essary to  complete  the  legal  title  in  the  last  case,  but  not  in 
the  first ;  though  an  equitable  title  for  many  purposes  exists, 
even  under  a  certificate  of  i)urchase,  without  a  patent.  3 
How.,  400 ;  16  Pet.,  93 ;  6  Cranch,  93 ;  13  Pet.,  498.  Again, 
as  both  of  the  titles  here  relate  chiefly  to  the  same  land,  the 
junior  title  might,  but  for  other  objections,  be  allowed  under 
the  act  of  1836  to  be  located  elsewhere,  and  then  in  some 
sense  be  deemed  inferior.  Le%  Bois  v.  Bramell^  4  How.,  449, 
464.  But  Eslava's  claim  covers  more  than  that  by  Farmer's 
heirs.  Besides  this,  it  did  not  originate  independent  of  Far- 
mer's, but  on  the  hypothesis  that  Farmer's  liad  been  aban- 
doned and  become  vacant,  and  a  title  to  the  lot  is  set  up  also 
under  long  possession  since,  by  Eslava  and  his  grantors. 
The  superior  right  is  then  to  be  settled  under  these  facts, 
and  not  as  if  double  patents  had  been  issued  for  a  title,  exist- 
ing at  the  same  time  to  the  same  lot,  and  from  like  sources. 
There  are  no  other  questions  raised  on  the  record  by  the  bill 
of  exceptions,  as  to  overruling  the  validity  or  superiority  of 
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*44ftl  ^^^'^^^  title,  in  connection  with  the  United  States. 
J  *Though  in  the  argument,  on  the  side  of  the  plaintiflF, 
the  title  is  contended  to  be  superior,  because  commencing 
earlier,  notwithstanding  it  is  broken  by  an  absent  deed,  and 
because  certified  earlier  for  confirmation.  On  the  other  side, 
the  defendant's  is  insisted  to  possess  a  higher  equity,  be- 
cause accompanied  by  a  longer  possession,  an  earlier  sur- 
vey, the  erection  of  valuable  buildings,  and  the  claimant 
being  both  a  Spaniard  and  resident  when  the  countrj'^  was 
ceded  to  the  United  States.  But  the  State  court  does  not 
appear  to  have  given  instructions  on  any  of  these  particulars, 
or  to  have  been  specially  requested  to  do  it,  and  it  is  ques- 
tionable whether  the  legal  effect  of  any  of  them,  if  consid- 
ered, would  have  been  very  material  to  the  title,  when  both 
titles  were  treated  by  the  government  and  the  public  officera, 
as  imperfect  grants,  and  both  confirmed  at  the  same  time  by 
the  same  act  of  Congress.  All  the  right  or  title  really 
obtained  in  either  from  the  United  States  is  a  confirmation 
of  a  grant  and  permit  made  before  the  cession,  and  deemed 
by  the  local  officers  incomplete  and  imperfect.  Yet,  so  far  as 
derived  or  held  under  the  United  States,  each  title  was  of 
the  same  rank  or  dignity  and  duration  with  the  other. 

Some  questions  arose  at  the  trial  concerning  the  construc- 
tion of  deeds  and  other  conveyances. 

In  both  lines  of  title,  buildings  only  are  in  some  instances 
nominally  conveyed,  and  not  in  terms  the  lots  on  which  they 
were  situated,  in  both,  too,  some  of  the  boundaries  are  unset- 
tled, and  the  quantity  of  land  in  dispute  by  the  papers  is 
viewed  differently.  But  such  questions  as  these  are  subordi- 
nate to  the  question  of  title,  and  proper  for  the  consideration 
of  the  State  court  in  exercising  its  appropriate  jurisdiction 
over  local  questions,  and  hence  not  subject  to  our  revision. 
18  Pet.,  439 ;   United  States  v.  Kinff,  3  How.,  773. 

Various  other  objections  connected  with  the  paper  title  on 
both  sides  appear,  and  almost  every  year  some  new  difficulty 
is  started  in  respect  to  Spanish  and  French  grants,  which  is 
perplexing,  and  which  at  times  seems  to  bring  into  doubt 
parts  of  former  decisions. 

But  the  chief  trouble  in  disposing  of  this  class  of  cases  is 
in  ascertaining  the  facts,  happening  under  a  foreign  govern- 
ment, and  after  such  a  long  lapse  of  time,  and  especially 
when  new  papers  and  some  new  witnesses  are  frequently  dis- 
covered ;  and  the  aspect  of  particular  claims  is  often  thus 
materially  changed.  Where,  however,  rights  of  property 
hav€  been  adjudged,  and  litigation  in  some  degree  quieted,  it 
is  much  better  to  regard  them  as  binding,  than  to  disturb  or 
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duinge  them,  and  the  actual  possession,  for  slight  or  doubt- 
I'ul  reasons. 

*'rhe  errors  in  the  law  of  a  case,  on  the  facts  at  any  r#  <^q 
time  presented,  are  not  likely  to  be  material,  where  the  ^ 
Civil  Code  is  the  basis  of  it  under  Spain  and  France,  and 
when  that  and  its  enlightened  equities  are  well  understood, 
an<l,  with  the  plain  provisions  in  treaties  and  acts  of  Congress, 
will  lead  usually  to  correct  conclusions. 

Only  one  other  source  of  title,  set  up  under  the  United 
States,  remains  to  be  examined.  It  is  a  provision  in  the  fifth 
section  of  the  act  of  May  8th,  1822,  giving  to  tlie  registers 
and  receivei'S  in  this  part  of  Alabama  "the  same  powers  to 
direct  the  manner  in  which  all  lands  confirmed  by  this  act 
fliall  be  located  and  surveyed,  and  Jilso  to  decide  between  the 
1  arties  in  all  conflicting  and  interfering  claims,  as  given  in  " 
another  act  mentioned,  3  Statutes  at  Large,  700.  It  is  con- 
tended that  in  1837  the)'  decided  such  claims,  concerning 
titles  between  these  parties,  and  decided  them  in  favor  of 
the  plaintiff,  and  therefore  that  the  State  court  should  have 
instructed  tlie  jury  that  his  title  was  the  better  one. 

But  we  do  not  consider  that  the  act  of  May  8th,  1822,  and 
that  of  the  same  date  which  is  connected  with  it  and  referred 
to  as  in  pari  wateria  for  a  guide  (p.  708),  meant  to  confer  the 
adjudication  cf  titles  of  land  on  registers  and  receivers  (7 
Pet.,  94).  Th(  se  officers  are  not  usually  lawyers,  and  their 
functions  are  in  general  ministerial  rather  than  judicial. 

Sometimes,  as  in  the  case  of  preemptioners,  they  are  author- 
ized to  decide  on  the  fact  of  cultivation  or  not ;  and  here, 
from  the  words  used^  no  less  than  their  character,  they  must 
*  be  considered  as  empowered  to  decide  on  the  true  location  of 
gi^ants  or  confirmations,  but  not  on  the  legal  and  often  coni- 
l)licated  question  of  title,  involving  also  the  whole  interests 
of  the  parties,  and  yet  allowing  no  apjieal  or  revision  else- 
where. 

The  power  given  to  them,  as  before  quoted,  is  to  decide 
only  how  "the  lands  confirmed  shall  be  located  and  sur- 
veyed" (p.  700).  The  further  power  "to  decide  on  conflict- 
ing and  interfering  claims"  should  apply  only  to  the  location 
and  survey  of  such  claims,  which  are  the  subject-matter  of 
tlieir  cognizance ;  and  on  resorting  to  the  reference  made  to 
the  second  act  of  Congress,  that  act  appears  to  relate  also 
to  decisions  on  intrusions  upon  possessions  and  kindred  mat- 
ters (p.  708). 

The  language  concerning  this  is,  if  conflicts  arise,  these 
officers,  in  settling  them,  shall  "  be  governed  by  such  condi- 
tional lines  or  boundaries  as  may  have  been  agreed  on  "  before 
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the  act  passed,  &c.  (p.  708).  So  far  from  professing  them* 
selves  to  act  on  titles,  in  cases  of  conflict,  they  usually  take 
evidence  or  settle  boundaries  alone. 

*4^01  *Th6  ™*P  f^om  the  surveyor's  oiBce  in  Alabama,  of 
-■  22d  April,  1837,  confirms  tlus.  It  is  a  mere  location 
and  survey  of  the  different  tracts;  and  the  register  of  the 
warrant  is  entitled  by  them,  ^'Register  of  Locations  issued 
for  Confirmed  Claims,"  &c. 

So,  in  cases  of  commissions  to  settle  land  claims.  Congress 
seldom  intrusts  the  final  adjudication  of  titles  to  them,  but 
requires  them  to  report  their  opinions;  and  the  titles  are 
rejected  or  confirmed  by  Congress,  as  seems  most  proi>er 
under  all  the  evidence  on  a  revision  of  it.  7  Pet.,  95 ;  12 
Pet.,  458. 

The  language  changes  in  the  acts  of  Congress  when  the 
local  land  officers  are  to  act  in  any  way  on  titles,  and  the 
expression  is  distinct,  ^Hitles  and  claims,"  as  when  asking 
them  for  evidence  to  be  reported,  as  is  sometimes  done  in 
respect  to  titles.  See  act  of  March  3d,  1827  (4  Stat,  at  L., 
240).  Or  it  is  "titles  to  be  referred  to  and  confirmed  by 
Congress  "  (1  Land  Laws,  437).  Or  it  is  expressed  that  this 
decision  shall  not "  be  construed  to  prevent  or  bar  the  judicial 
decision  between  persons  claiming  titles  to  the  lands  con- 
firmed." Under  these  considerations,  we  do  not  feel  justified 
in  changing  the  judgment  rendered  in  the  State  court.  Beside 
the  cases  already  referred  to  in  support  of  this  conclusion,  we 
would  quote,  as  in  several  respects  directly  in  point,  McDonoffh 
V.  Millaudon,  3  How.,  706,  707. 

Judgment  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Alabama,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 
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♦John  Doe,  ex  dem.  op  Catharine  Louisa  Bar-  r^^c^ 
BARiE,  Ann  Billup  Barde,  Daniel  R.  Brower  L 
AND  Ann  B.  Brower,  his  Wife,  Curtis  Lewis  and 
Isabella  Lewis,  his  Wipe,  John  T.  Lackey  and 
Margaret  Lackey,  his  Wipe,  Heirs  and  Legal 
Representatives  op  Robert  Farmer,  deceased,  v. 
The  Mayor,  Aldermen,  and  Common  Council  op 
THE  City  op  Mobile,  and  Joseph  Clements. 

Under  the  two  acta  of  Congress  passed  on  the  8th  of  May,  1822  (4  Stat,  at 

Large,  700  and  708),  the  register  and  receiver  of  tlie  land  office  were  not 

empowered  to  settle  conflicting  titles  but  only  conflicting  locations. 
In  this  case  they  did  not  describe  a  boundary  line  by  visible  objects,  but 

called  to  bound  upon  another  line. 
The  authority  given  to  these  officers  was  to  be  exercised  only  in  cases  of 

imperfect  grants,  confirmed  by  the  act  of  Congress,  and  not  cases  of  perfect 

title.     In  these  they  had  no  authority  to  act. 
Hence,  where  a  State  court  left  the  question  of  location  to  be  settled  by  a  jury, 

this  court  will  not  disturb  the  judgment  of  the  State  court  founded  upon 

such  finding. 

This  case  was  brought  up,  from  the  Supreme  Court  of 
Alabama,  by  a  writ  of  error,  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act. 

It  was  a  branch  of  the  preceding  case  of  the  same  plaintiff 
against  Eslava.  In  the  statement  of  that  case,  it  is  men- 
tioned that  the  suit  was  brought  against  all  the  defendants 
conjointly,  but  that  the  city  of  Mobile  obtained  leave  to 
sever  in  their  plea.    This  case  is  the  result  of  that  severance. 

The  title  of  the  plaintiff  is  set  forth  in  extenso  in  the  report 
of  the  preceding  case,  and  need  not  be  here  repeated.  The 
defendants  produced  no  official  survey  or  patent  for  the  lot 
in  question,  but  relied  exclusively  upon  the  act  of  Congress 
passed  on  the  26th  of  May,  1824  (4  Stat,  at  L.,  66). 

The  bill  of  exceptions  states  all  the  points  in  which  this 
case  differs  from  the  preceding  one. 

Bill  of  Exceptions. 
"Doe,  ex  dem.  Farmer's  Heirs, ^ 

V, 

Roe,  Mayor  and  Aldermen  of 
the  city  of  Mobile,  and  Joseph 
Clements,  Tenant,  &c.  ^ 

"  Mobile  Circuit  Court. 

"Be  it  remembered,  that,  on  the  trial  of  this  cause,  the 
plaintiff,  to  maintain  the  issue  on  his  i)art,  produced  and 
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read  to  the  court  and  jury  from  the  third  volume  of  the 
American   State   Papers,  title   Public   Lands,   page   18,   an 

*d^9.1  ^^^^^^'^^^  ^^f  ^^®  *title  to  the  lessors  of  the  plaintiff, 
J  being  claim  No.  45,  and  which  it  is  agreed  may  be 
read  from  the  said  book  on  the  hearing  of  the  cause  in  the 
Supreme  Court  of  this  State,  or  the  United  States,  if  it  shall 
be  carried  thither.  He  likewise  read  to  the  court  and  jury 
the  act  of  Congress  passed  the  8th  day  of  May,  1822,  con- 
firming said  claim.  He  further  read  to  the  court  and  jury  a 
patent  from  the  United  States,  issued  in  pursuance  thereof, 
dated  the  14th  day  of  November,  1837,  for  the  premises  in 
question,  granted  to  the  heirs  of  the  said  Robert  Farmer,  in 
right  of  Philip  Gonjon  de  Grondel,  wherein  the  said  premises 
are  described  as  follows,  to  wit : — Beginning  at  a  post  on  the 
line  of  the  claim  of  William  McVoy,  at  the  distance  of 
twenty-four  feet  north  of  the  northeast  angle  of  Government 
Street  and  Emanuel  Street;  running  thence  north  sixty-nine 
degrees  east  (with  the  line  of  McVoy),  eighty-nine  feet  seven 
inches  to  a  stake,  the  southeast  angle  of  a  brick  cotton-shed, 
bearing  north  seventeen  degrees  west,  distant  forty-two  feet 
one  inch;  thence  north  seventeen  degrees  forty  minutes 
west,  two  hundred  and  twenty-four  feet,  to  the  south  boun- 
dary of  the  bakehouse  lot ;  thence  with  said  south  boundary, 
south  seventy-five  degrees  fifteen  minutes  west,  eighty-nine 
feet  six  inches,  to  the  east  boundary  of  Emanuel  Street; 
thence  with  said  street,  south  seventeen  degrees  forty  min- 
utes east,  two  hundred  and  thirty-four  feet,  to  the  place  of 
beginning;  containing  twenty  thousand  four  hundred  and 
ninety-five  superficial  feet  English,  and  being  a  lot  in  the 
city  of  Mobile,  and  State  of  Alabama,  in  township  four  south 
of  range  one  west,  in  the  district  of  lands  subject  to  sale  at 
St.  Stephen's,  Alabama,  a  copy  of  which  patent  is  hereto 
attached  as  a  part  of  this  record.  The  plaintiff  proved  the 
defendants  in  possession  of  the  premises,  the  particular  loca- 
tion thereof,  the  heirship  of  the  lessors,  &c.  And  it  was 
further  proved  on  the  part  of  the  plaintiff,  that  Robert 
Farmer  was  a  British  subject,  a  native  of  North  America, 
and  died  in  Mobile  about  the  year  1780  or  1781,  as  Jippears 
from  the  deposition  of  Madame  Beaumont  hereto  attached  as 
a  part  of  this  record ;  that  he  was  an  officer  of  tlie  British 
army  at  the  time  of  his  death;  that  the  family,  shortly  after 
the  conquest  by  Spain  of  that  Province,  removed  from  tlie 
Province,  and  none  of  them  returned  during  the  whole 
period  of  the  Spanish  supremacy.  And  that  De  Vobiscey, 
father  of  one  of  the  lessors,  came  to  Mobile  in  1818  or  1819, 
to  set  up  the  claims  of  the  family.  The  defendants,  for  the 
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purpose  of  maintaining  their  issues^  introduced  the  act  of 
Congress  of  the  26th  of  May,  1824,  entitled  '  An  act  granting 
certain  lots  of  ground  to  the  corporation  of  the  city  of 
Mobile,  and  to  certain  *individuals  of  said  city,'  and  r^^cq 
claimed  the  lot  in  dispute  as  a  portion  of  the  bake-  ■■ 
house  lot  specified  in  said  act. 

"  The  defendants  produced  no  official  survey^  nor  patent 
from  the  land  office  for  the  lot,  but  relied  on  said  act  alone. 
To  establish  the  boundaries  of  the  said  lot,  they  had  the  depo- 
sitions of  Catharine  Walters,  Thaddeus  Sandford,  and  Nicholas 
Weeks,  taken  by  commission  issued  and  executed  regularly, 
which  said  depositions  are  hereto  attached  as  a  part  of  this 
record.  The  plaintiff  objected  to  the  reading  of  the  deposi- 
tions, because  the  evidence  was  irrelevant,  incompetent,  and 
improper  under  the  issue,  and  went  to  contradict,  to  vary, 
and  to  change  the  legal  im])ort  and  terms  of  the  patent  intro- 
duced by  the  plaintiff. 

"  The  court  overruled  the  objection,  and  suffered  the  deposi- 
tions to  be  read,  to  whicli  the  plaintiff  excepts.  The  defend- 
ants called  a  number  of  witnesses,  and  examined  them  as  to 
the  marks  and  memorials  that  existed  of  the  bakehouse  lot, 
as  it  was  used  and  occupied  in  Spanish  times,  and  as  to  those 
which  remained  after  the  departure  of  the  Spanish  govern- 
ment, (none  of  which  appeared  in  the  patent  under  which  the 
plaintiffs  claimed,  either  as  landmarks  or  otherwise,  nor  are 
they  now  visible,  nor  did  any  of  the  witnesses  swear  that  they 
were  the  lines  of  the  lot  aforesaid,  nor  was  it  proved  who  put 
them  there,  or  when  they  were  put  there,)  and  proved  the 
facts  of  the  possession  by  tlie  adjoining  proprietors,  Joaquin 
de  Orsono  and  Miguel  Eslava,  in  Spanish  times ;  and  that  in 
1824,  when  the  lot  was  taken  by  the  defendants,  the  mayor 
and  aldermen  of  said  city  leased  a  portion  to  third  persons, 
without  objection  by  the  plaintiff's  lessors,  or  the  heirs  of 
Eslava,  that  the  witnesses  knew  of  (four  of  these  witnesses 
were  members  of  the  corporation  in  1824),  both  of  whom 
claimed  the  lot  south  and  bounding  on  the  king's  bakehouse, 
and  that  no  suit  had  been  brought  before  this  suit  for  the 
same ;  that  the  witnesses  knew  of  no  written  evidence  of  any 
suit  that  was  before  the  jury ;  that  improvements  had  been 
made  on  the  lot  by  the  defendants,  on  the  line  as  now  claimed 
by  them. 

"  The  object  of  all  this  testimony  on  the  part  of  the  defend- 
ants being  to  show  that  the  king's  bakehouse  lot  was  as  it  is 
claimed  to  be  by  the  defendants,  and  to  show  that  the  defend- 
ants are  not  in  possession  of  any  lands  that  did  not  form  a 
portion  of  the  said  lot,' and  that  the  courses  and  distances  laid 
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down  in  the  patent  conflict  with  the  right  of  defendants,  which 
evidence  was  objected  to  by  the  plaintiff  as  irrelevant,  im- 
proper, and  incompetent,  which  exceptions  were  overruled  by 
the  court.  The  defendants,  further  to  establish  their  south- 
ern boundary  line,  proved  that  the  next  lot  was  claimed  by 
♦4^41  Joaquin  *de  Orsono  in  Spanish  times,  and  was  used 
J  and  improved  by  him ;  that  he  parted  with  his  posses- 
sion and  title  to  Miguel  Eslava,  who  was  at  the  time  commis- 
sary and  storekeeper  for  the  Spanish  troops  at  Mobile,  who 
was  in  possession  when  De  Vobiscey  came  to  the  State,  and 
who  has  been  controverting  the  right  of  Farmer's  heirs  ever 
since,  and  that  his  heirs  are  now  in  possession  of  the  said  lot, 
and  have  been  for  more  than  twelve  years.  The  defendants 
proved  that  their  claim  to  the  possession  was  not  disputed  by 
said  Eslava  or  his  heirs ;  further,  the  defendants  produced  the 
book  of  translated  Spanish  records,  from  the  County  Court 
of  Mobile  County,  and  offered  to  read  a  deed  from  Francis 
Fontanella  to  Joaquin  de  Orsono,  on  record  in  said  book,  for 
the  lot  south,  calling  for  the  bakehouse  lot  as  the  northern 
boundary,  bearing  date  in  1801,  and  a  copy  of  which  is  at- 
tached as  part  of  this  record.  The  plaintiffs  counsel  objected 
to  this  deed  because  the  same  was  irrelevant,  and  incompe- 
tent, and  because  there  was  no  evidence  that  the  same  had 
ever  been  offered  to  any  commissioner  appointed  under  the 
acts  of  Congress  for  the  examination  of  private  land  claims, 
under  the  treaty  between  the  United  States  and  France.  The 
court  overruled  the  objections,  and  the  deed  was  read  to  the 
jury,  to  which  the  plaintiff  excepts.  The  French  grant  to 
Grondel,  calling  for  the  boxdangerie  du  roi  for  its  northern 
boundary,  was  before  the  jury,  and  read  by  defendant's  coun- 
sel. There  was  no  evidence  that  the  claim  to  possession  was 
ever  disputed  by  Eslava  or  his  heirs,  but  there  was  evidence 
that  the  corporation,  shortly  after  they  took  possession  of  the 
lot  (as  testified  by  Josiah  Wilkins,  who  was  a  member  of  the 
corporation  at  the  time),  procured  the  fence  that  bounded  the 
bakehouse  lot  on  the  south  to  be  moved  in  the  night-time, 
some  thirty  or  thirty-five  feet  south,  upon  the  premises  claimed 
by  the  plaintiff,  while  the  said  Vobiscey,  one  of  the  heirs  of 
Farmer,  was  in  possession  thereof.  This  was  the  substance 
of  all  the  evidence  given,  before  the  jury  retired  to  consult  on 
their  verdict.  The  court  read  to  the  jury,  as  a  part  of  its 
charge,  a  statement  and  opinion  of  the  Supreme  Court  of  the 
State  of  Alabama,  in  the  same  case,  reversing  the  judgment 
heretofore  rendered  in  this  court  in  favor  of  the  plaintiff, 
which  statement  and  opinion  is  in  these  words  and  figures, 
(see  the  manuscript  hereto  appended,  marked  A,)  and  in- 
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structed  the  jury,  that  the  said  statement  and  opinion  were 
the  correct  and  true  law  of  the  case,  to  which  the  plaintiff 
excepted.  The  court  in  its  charge  to  the  jury  further  in- 
structed tbem,  that  the  act  of  Congress  of  the  26th  May,  1824, 
conferred  upon  the  defendants  as  perfect  and  conclusive  a 
title,  and  their  claim  and  title  to  the  *bakehouse  lot  r« ^ re 
was  precisely  equal  in  every  respect  under  said  act,  ^ 
as  the  plaintifiTs  title  was  under  the  patent  on  which  he 
claimed,  and  was  of  equal  dignity  with  the  same.  After  the 
charge  had  been  delivered  by  the  court  to  the  jury,  and  before 
they  retired  from  the  box,  the  plaintiff  requested  the  court  to 
instruct  the  jury,  that  the  act  of  Congress  of  the  26th  May, 
1824,  granted  to  the  said  defendants,  the  bakehouse  lot  as  a 
mere  donation  lot,  and  that  the  register  and  receiver  at  St. 
Stephen's  were  authorized,  under  the  act  of  Congress  of  the 
8th  May,  1822,  and  other  acts  of  Congress,  to  direct  the  man- 
ner and  mode  of  surveying  and  making  the  location  and 
division  between  these  parties ;  and  having  done  so,  no  parol 
evidence  is  competent  to  set  aside,  to  vary,  or  change  the  lo- 
cation so  made  under  their  direction  and  set  forth  in  the 
patent ;  which  instruction  the  court  refused  to  give,  and  to 
which  the  plaintiff  excepts.  The  plaintiff  further  requested 
the  court  to  instruct  the  jury,  that  no  surve5%  plat,  or  other 
description  of  the  premises  in  question,  can  outweigh  or  su- 
pei'sede  the  survey  set  forth  in  the  patent  under  which  the 
plaintiff  claims,  unless  it  be  shown  by  the  defendants  in  a 
patent,  or  an  instrument  of  evidence  of  equal  grade  and 
authority  with  a  patent ;  which  instruction  the  court  refused 
to  give,  and  to  which  the  plaintiff  by  his  attorney  exce])ts. 
To  all  wliich  charges  and  refusals  to  charge,  the  plaintiff  by 
their  counsel  excepts,  and  prays  that  his  exceptions  may  be 
sealed  and  made  a  part  of  the  record,  which  is  done  accord- 
ingly. "  G.  Bragg,  [seal.]  '* 

The  following  is  the  extract  from  the  opinion  of  the 
Supreme  Court  of  Alabama,  which  was  declared,  in  the 
above  exception,  to  be  the  law  of  the  case. 

"Mayor  and  Aldermen  op  Mobile  v.  The  Heirs  op 

Farmer. 

"  1.  The  power  given  to  the  registers  and  receivers,  by  the 
different  acts  of  Congress,  to  determine  between  conflicting 
and  interfering  claims,  and  to  direct  the  manner  of  locating 
and  surveying  them,  applies  only  to  confirmations  of  imper- 
fect grants  by  the  former  proprietors  of  the  country.     Tliese 
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officers  have,  therefore,  no  pcwer  to  locate  aud  direct  the 
survey  of  a  disputed  liue,  wliere  oue  of  the  parties  claims  by 
virtue  of  a  complete  and  uiiconditioual  grant,  as  iu  the  case 
of  the  donation  to  the  corporation  of  Mobile  of  the  hospital 
and  bakehouse  lots  by  the  act  of  the  26th  May,  1824. 

"  Error  to  the  Circuit  Court  of  Mobile.     Ejectment  by  the 
defendants  in  error  against  the  plaintiil's  iu  error. 

**The  plaintiff  below,  to  sustain  his  case,  introduced  in 

*4^fi1  *evidence  a  patent  from   the   United  States  to   the 

J  lessors  of  the  plaintiff,  for  certain  lands  in  the  city  of 

Mobile,  and  proved  that  the  premises  sued  for  were  within 

the  lines  of  the  patent. 

"  The  plaintiff  also  read  the  deposition  of  James  Magoffin, 
and  certain  proceedings  of  the  land  office  at  St.  Stephen's, 
in  relation  to  the  boundary  of  the  lot  known  as  the  '  bake- 
house lot,'  and  other  testimony  proving  the  heirship  of  the 
parties,  which  need  not  be  stated. 

**  The  defendants  relied  on  the  act  of  Congress  of  the  26th 
May,  1824,  entitled,  ^  An  act  granting  certain  lots  of  ground 
to  the  corporation  of  the  city  of  Mobile,  and  to  cei*tain 
individuals  of  said  city ' ;  and  offered  to  prove  that  the  lines 
of  the  bakehouse  lot  in  the  city  of  Mobile,  at  the  date  of 
the  act,  comprised  the  locus  in  quo.  The  plaintiff  objected 
to  this  evidence,  on  the  ground  that  the  transcript  of  the 
record  attached  to  the  evidence  of  James  Magoffin,  in  which 
the  limits  of  the  bakehouse  had  been  ascertained  by  him, 
was  conclusive.  The  court  sustained  the  objection  and  ex- 
cluded the  evidence,  and  charged  the  jury  that  the  heirs  of 
Robert  Farmer  were  entitled  to  the  property  described  in 
their  patent ;  that  the  corporation  was  entitled  to  the  bake- 
house lot ;  but  that  the  decision  of  the  officers  of  the  land 
office  at  St.  Stephen's  was  conclusive  of  the  question.  To 
which  the  defendant  excepted,  and  which  he  now  assigns  for 
error. 

^^  Oampbelly  for  the  plaintiff  in  error. 

**  The  title  of  the  plaintiff  in  error  arises  under  the  act  of 
26th  May,  1824,  by  which  the  bakehouse  lot  is  vested  in  him. 
This  act  amounts  to  a  complete  grant,  and  any  question 
arising  upon  it  is  a  judicial,  and  not  a  political  question. 
What  lands  are  included  in  the  grant  is  not  a  question  for 
the  land  office,  but  the  court.  6  Cranch,  128 ;  8  Id.,  244,  249 ; 
6  Pet,  741 ;  12  Id.,  454  ;  14  Id.,  414 ;  8  Dall.,  456. 

"  The  defendants'  title  is  inferior.     The  patent  bears  date 
in  1837  ;  the  terms  of  renunciation  are  in  presently  and  no 
evidence  of  title  prior  to  1824  is  presented. 
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"  The  register  and  receiver  at  St.  Stephen's  were  not 
authorized  to  settle  conflicting  boundaries.  Their  power  is 
exhausted  by  the  settlement  of  the  question  of  location  for 
the  purposes  of  the  land  oflRce.  Whether  that  location  is 
accurate,  so  far  as  third  persons  who  claim  by  grant  jjrevious 
to  the  act  of  location  are  involved,  is  a  question  which  can 
only  be  settled  by  the  parties  themselves,  or  by  courts  of 
justice.  Instructions  and  opinions  of  the  land  office,  Part  f  1 
1445,  5§  5,  6 ;  6  Pet.,  735. 

"  Phillips^  for  the  defendants  in  error. 

"  The  title  of  the  heirs  of  Farmer  is  derived  from  the  act 
of  *1822.    Under  that  act,  the  certificate  of  the  register  r«4C7 
and  receiver  was  made  and  confirmed  by  Congress,  and  ^ 
the  plat  of  survey  made  the  title.     It  is  therefore  older  than 
that  of  the  plaintiff  in  error,  which  commenced  in  1824. 

''  The  effort  now  is,  to  show  that  the  north  line,  as  fixed 
by  the  plat  of  survey  confirmed  by  the  act  of  1822,  was  too 
far  to  the  north.  If,  instead  of  being  specifically  located,  the 
confirmed  report  had  described  it  generally  as  the  lot  of  Far- 
mer's heirs,  and  in  1824  the  donation  to  the  plaintiff  as  the 
lot  known  in  Spanish  times  as  the  '  king's  bakehouse  lot,'  re- 
serving the  rights  of  others,  under  such  circumstances,  an 
inquiry  ordered  by  the  common  grantor,  and  his  decision 
thereon  as  to  the  boundarv,  ought  to  be  conclusive,  as  a  mere 
declaration  of  a  fact  whicn  always  existed ;  the  more  espe- 
cially  as  the  opposite  party  submitted  to  the  jurisdiction, 
examined  witnesses,  ana  contested  their  rights. 

"  Ormond,  J.  By  the  act  of  the  26th  May,  1824,  the 
United  States  granted  to  the  mayor  and  aldermen  of  the  city 
of  Mobile  *  all  right  and  claim  of  the  United  States  to  the 
lots  known  as  the  hospital  and  bakehouse  lots,  containing 
about  three  fourths  of  an  acre  in  the  city  of  Mobile.'  1  Land 
Laws,  398. 

"  On  the  14th  of  November,  1837,  a  patent  issued  from  the 
General  Land  Office  in  favor  of  the  heirs  of  Robert  Farmer, 
upon  a  confirmation  of  a  claim  made  by  vii*tue  of  the  act  of 
the  8th  May,  1822  (1  Land  Laws,  352)  ;  which,  among  other 
designated  boundaries,  calls  for  the  south  boundary  of  the 
'  bakehouse  lot '  as  one  of  the  boundary  lines  of  the  land  con- 
veyed by  the  patent ;  and  the  controversy  in  this  case  is. 
What  is  the  south  boundary  of  the  bakehouse  lot?  To  es- 
tablish this  boundary,  the  plaintiffs  rely  upon  a  decision 
made  by  the  register  and  receiver  of  St.  Stephen's,  which 
they  insisted,  and  the  court  below  held,  to  be  conclusive  of 
the  fact. 

^^  The  right  of  these  officers  to  determine  this  question  is 
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attempted  to  be  derived  from  the  various  acts  of  Congress 
giving  them  power  to  determine  between  conflicting  ana  in- 
terfering claims,  and  also  to  direct  the  manner  oi  locating 
and  surveying  the  lands  the  title  to  which  had  been  confirmed. 
(See  Land  Laws,  Part  1,  348,  352,  and  455,  and  other  acts, 
to  which  these  are  supplementary.)  There  can  be  no  doubt 
that  Congress  may  attach  to  a  pure  donation  such  terms  as 
it  pleases,  and  may  invest  the  subordinate  officers  of  the 
United  States  with  power  to  determine  questions  of  fact,  and 
to  ascertain  and  settle  conflicting  claims.  Of  this  the  differ- 
ent preemption  laws  furnish  examples.  Whether  it  has  such 
power  in  relation  to  the  confirmation  of  imperfect  titles  de- 
*4'>81  ^^^^^  from  the  former  *proprietor8  of  the  country,  is 
-'  a  question  which  does  not  arise  in  this  case. 

"  The  power  conferred  on  the  registers  and  receivers  to  de- 
cide upon  conflicting  claims  relates  only  to  the  confirmation 
of  imperfect  titles  derived  from  the  French,  British,  and 
Spanish  governments ;  but  the  grant  of  the  bakehouse  lot  to 
the  corporation  of  Mobile  was  an  unconditional  donation  of 
all  right  and  title  of  the  United  States  in  and  to  the  thing 
granted,  which  immediately  passed  to  the  grantee.  The  pre- 
vious acts  of  Congress,  therefore,  giving  to  the  receiver  and 
register  power  to  ascertain  and  settle  the  boundaries  of  con- 
flicting confirmed  claims  have  no  application,  and  it  was  not 
competent  for  Congress  to  attach  such  a  condition  to  it  sub- 
sequently, and  it  has  made  no  such  attempt.  The  description 
of  the  thing  granted  in  the  act  is  sufficient  to  distinguish  it 
from  other  lots  in  the  city,  and  by  the  aid  of  extrinsic  testi- 
mony its  boundaries  may  be  ascertained.  Blake  v.  Doherty^  5 
Wheat.,  359. 

"  By  the  treaty,  the  United  States  acquired  all  the  title  of 
tlie  crown  of  Spain  to  these  lots  as  public  property.  The 
question  then  is.  What  was  the  boundary  of  these  lots  in 
Spanish  times  ?  This  is  a  question  of  fact,  and  if  a  contro- 
versy should  arise  in  relation  thereto  between  the  corporation 
and  others  claiming  title  to  the  adjoining  lots,  it  can  only  be 
settled  by  those  tribunals  appointed  by  the  constitution  and 
laws  for  that  purpose,  unless  the  parties  interested  should 
voluntarily  submit  to  some  other  mode. 

"  We  are  relieved  in  this  case  from  the  necessity  of  consid- 
ering whether  the  recital  in  the  patent  of  Farmer's  heirs  of 
the  boundary  line  would  be  conclusive,  because  the  patent 
does  not  profess  to  locate  the  north  boundary  line  other  than 
by  calling  for  the  *  south  boundary  of  the  bakehouse  lot.' 
The  precise  location  must  therefore  be  ascertained  by  testi- 
mony, showing  where  the  south  line  was  when  in  the  occu- 
484 


JANUARY  TERM,  1850.  468 

Doe  V.  The  City  of  Mobile  et  al. 

pancy  of  the  crown  of  Spain.  Such  as  its  limits  then  were, 
it  passed  by  the  treaty  to  the  United  States,  and  witli  those 
limits  it  was  granted  to  tlie  corporation. 

"  It  results  from  this  examination  that  the  court  erred  in 
determining  that  the  decision  of  the  register  was  evidence  of 
the  boundary  line  of  the  bakehouse  lot,  and  its  judgment  is 
therefore  reversed,  and  the  cause  remanded.'' 

The  above  was  the  extract  from  the  opinion  of  the  Supreme 
Court  of  Alabama,  which  was  given  in  charge  to  the  jury  by 
the  Circuit  Court  of  Mobile  County.  Under  these  instruc- 
tions, the  jury  found  a  verdict  for  the  defendant.  The  case 
was  then  *carried  to  the  Sui)reme  Court  of  Alabama,  r*4CQ 
upon  a  bill  of  exceptions  above  recited,  and  that  court  ^ 
affirmed  the  judgment  of  the  (Circuit  Court. 

The  plaintiff  sued  out  a  writ  of  error,  and  brought  the  case 
to  this  court. 

It  was  argued  by  Mr,  Phillips  and  Mr.  Coxe^  for  the  plain- 
tiff in  error,  and  Mr.  Campbell  and  Mr.  Sergeant^  for  the 
defendants  in  error. 

Mr.  Phillips^  for  the  plaintiff  in  error,  made  the  following 
points : — 

The  title  of  the  plaintiff,  originating  in  the  French  patent 
to  Grondel,  was  presented  by  the  heirs  of  Robert  Farmer, 
who  claimed  to  hold  under  it,  to  the  board  of  commissioners, 
and  appears  in  the  report  of  1816  without  any  proof  of  inhab- 
itation or  cultivation.     (3  State  Papers,  32.) 

This  claim  is  renewed,  and  appears  again  in  the  report  of 
1820,  in  the  register  of  claims  to  lots  in  the  town  of  Mobile 
(Vol.  III.,  p.  398,  No.  27),  when  the  proof  of  inhabitation 
and  cultivation  seems  to  have  been  made. 

By  the  act  of  1822,  Congress  confirmed  this  claim,  reserv- 
ing to  the  tribunal  organized  for  that  purpose  the  right  "  to 
direct  the  manner  in  which  all  lands  confirmed  by  this  act 
shall  be  located  and  surveyed,  and  to  decide  between  the 
parties  in  all  conflicting  and  interfering  claims."  (Act  of 
1822,  §  5.) 

The  patent  which  issued  upon  this  claim  on  the  14th  of 
November,  1837,  recites  the  deposit  in  the  land  office  of  the 
certificate  of  the  register  and  receiver,  with  a  plat  of  survey, 
under  the  provisions  of  the  act  of  1822,  in  favor  of  the  heirs 
of  Farmer,  in  right  of  Pliillip  Gonjon  de  Grondel,  being  No. 
27  in  abstract  No.  7. 

The  king's  bakehouse  lot  {houUuKjerie  du  roi)  had  been 
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occupied  by  the  Spanish  authorities,  under  what  title  does 
not  appear,  and  upon  the  change  of  government  was  re- 
garded as  public  or  unappropriated  land. 

Congress,  by  the  act  of  1824,  without  asserting  any  title  to 
the  lot,  by  the  most  cautious  t^rms  vested  in  the  mayor,  &c., 
"  all  their  right  and  claim  to  the  lot  known  as  the  bakehouse 
lot,  containing  about  three  fourths  of  an  acre  of  land." 

Language  could  scarcely  be  more  guarded ;  yet  they  fur- 
ther expressly  provide  in  the  second  section,  "  that  nothing 
in  this  act  contained  shall  be  construed  to  affect  the  claim,  if 
any  such  there  be,  or  any  individual,  or  any  body  politic  or 
corporate."  (See  Act  of  1824,  1  Land  Laws,  p.  885.) 
*4fi01  *^^  Congress,  therefore,  confirmed  the  plaintiff  in  his 
J  claim  by  virtue  of  the  act  of  1822,  and  reserved  in 
the  same  act  the  right  to  determine  its  precise  admeasure- 
ment by  a  survey  thereof,  it  cannot  be  intended  that  two 
years  afterwards  it  voluntarily  donated  the  same  lot  of  land 
to  another.     United  States  v.  Arredondo^  6  Pet.,  789. 

The  case  presented  is  one  where  the  common  grantor  has 
made  two  grants,  and  conclusively  defined  the  limits  of  one 
of  them. 

The  survey  made  by  the  government,  and  upon  which  the 
patent  issued,  is  a  complete  one,  all  the  lines  being  ascer- 
tained and  closed,  and  it  is  not  true,  as  the  Supreme  Court 
of  Alabama  has  erroneously  supposed,  that  one  of  the  lines 
called  for  "  is  the  south  boundary  of  the  king's  bakehouse," 
on  the  understanding  that  this  was  a  well-ascertained  line. 

The  description  of  the  premises  in  the  patent  refers  to  an 
actual  survey  upon  the  ground,  made  by  the  United  States 
surveyor  under  the  act  of  Congress,  and  which  was  duly 
deposited  in  the  General  Land  Office.  The  courses  and  dis- 
tances and  the  length  of  each  line  are  accurately  given,  and 
the  lot  is  declared  to  contain  "  20,495  superficial  feet." 

It  is  urged  by  defendants,  that,  as  the  line  running  north 
is  described  as  "  224  feet,  to  the  south  boundary  of  the  bake- 
house lot,"  the  course  and  distance  must  yield  to  the  line 
called  for. 

The  general  rule  is  admitted  to  be  "  that  the  most  material 
and  certain  calls  shall  control  those  which  are  less  material 
and  less  certain  " ;  and  that  therefore  '^  artificial  or  natural 
boundaries  control  course  and  distance."  Barclay  v.  HowelVs 
Lessee^  6  Pet.,  499.  See  cases  collected,  1  Met.  &  Perkin's 
Dig.,  §  20,  p.  474. 

But  this  rule  as  to  artificial  and  natural  boundaries  is  not 
an  inflexible  one ;  but  when  no  mistake  could  possibly  occur 
in  the  ^^  course  and  distance,"  the  reason  of  the  rule  failing, 
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the  rule  falls  with  it.     Davis  v.  Rainsford^  17  Mass.,  207 ; 
Fvlwood  V.  Graham^  1  Rich.  (S.  C),  491. 

There  is  no  fixed  line  to  the  bakehouse  lot  which  would 
raise  such  a  case  of  contradiction  to  the  ^'course  and  dis- 
tance ''  as  to  raise  the  question  of  preference.  Neither  under 
the  Spanish  or  American  governments  had  the  lot  been  sur- 
veyed, nor  is  there  any  evidence  that  it  had  ever  beeii 
inclosed,  or  that  the  community  had  in  any  way  ever  recog- 
nized the  location  of  its  southern  boundary. 

This  government  was  the  absolute  owner,  as  successor  to 
Spain,  of  this  lot,  and  held  the  legal  title  (as  may  be  con- 
ceded *for  this  argument)  to  the  adjoining  lot  of  Far-  r^Aat 
raer.  Having  confirmed  the  title  of  Farmer's  heirs  in  '■ 
1822,  and  by  its  subsequent  patent  described  the  precise  ex- 
tent of  its  confirmation,  it  certainly  could  not  have  iateiMled, 
by  a  pure  donation  in  1824,  to  grant  to  another  a  portion  of 
these  very  premises. 

Where  a  vendor  holds  two  tracts  adjoining,  and  sells  a  cer- 
tain quantity  by  metes  and  bounds,  though  the  deed  call  for 
one  tract,  the  purchaser  shall  hold  according  to  the  metes  and 
bounds.  Wallace  v.  Maxwell^  1  J.  J.  Marsh.  (Ky.),  447 ;  Man- 
dell  V.  Perry,  2  Gill  &  J.  (Md.),  206. 

In  this  case,  the  sei*vey  having  been  made  by  act  of  Con- 
gress to  constitute  the  foundation  of  a  patent,  and  adopted  by 
the  government  for  this  purpose,  the  extent  of  the  grant  o^u^t 
be  determined  by  the  actual  location  upon  the  ground.  Mck- 
chias  V.  Whitney,  4  Shep.  (Me.),  843 ;  Lewen  v.  omith,  7  Fort. 
(Ala.),  428. 

The  construction  of  these  boundaries  was  a  question  of  law 
for  the  court,  and  not  of  fact  for  the  jury.  Doe  v.  Paine,  4 
Hawks  (N.  C),  64 ;  Cockrell  v.  McQuin,  4  Mon.  (Ky.),  63 ; 

Hurley  v.  Morgan,  1  Dev.  &  B.  (N.  C.),  426. 

» 

Mr.  Campbell,  for  the  defendants  in  error,  made  the  follow- 
ing points. 

The  lessors  of  the  plaintiff  claim,  that  a  parcel  of  land  in 
the  possession  of  the  defendants  is  contained  within  the  liiuits 
of  a  lot  surveyed  and  patented  to  them  by  the  United  States. 
Two  questions  arise  on  the  record : — 

1.  What  is  the  construction  of  the  patent,  from  the  United 
States  to  the  lessors  of  the  plaintiff? 

2.  What  is  the  effect  to  be  given  to  that  patent,  as  com- 
pared with  the  act  of  Congress  of  May  26,  1824,  under  which 
the  defendants  claim  the  lot? 

1.  The  line  which  affords  the  subject  of  dispute  is  found  in 
the  patent  as  follows : — "  From  a  stake,  thence  north  17®  40' 
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west,  224  feet,  to  the  south  boundary  of  the  bakehouse  lot ; 
thence  with  said  south  boundary,  south  76°  15'  west,  89  feet 

6  inches,  to  the  east  boundary  of  Emanuel  Street." 

The  plaintifiP  contends  that  these  lines  are  to  be  ascertained 
from  the  courses  and  distances  specified  in  the  patent,  and 
that  the  south  boundary  of  the  bakehouse  lot  is  to  be  sought 
and  established  from  those  data.  We  contend  that  the  south 
boundary  of  the  bakehouse  lot  is  regarded  in  this  patent  as  a 
fixed  and  well-known  line,  and  that  there  was  no  intention  on 
the  part  of  the  government  to  interfere  with  it.  The  control- 
ling call  in  the  patent  is  the  boundary  of  the  bakehouse  lot, 
and  not  the  course  or  distances  returned  by  the  surveyor. 
*4fi21  *The  line  of  a  tract  of  land  may  as  well  be  the  sub- 
-^  ject  of  a  call  as  a  natural  object.  Carroll  v.  Norwood^ 
5  Har.  &  J.  (Md.),  163 ;  1  Tayl.  (N.  C),  163.  It  is  as  certain 
as  a  tree.     Pennington  v.  Bordley^  4  Har.  &  J.  (Md.),  457. 

Where  land  is  described  as  running  a  certain  distance  by 
measurement  to  an  ascertained  line,  though  without  a  visible 
boundary,  such  line  will  control  the  admeasurement  and  de- 
termine the  extent  of  the  grant.  6  Ala.,  738;  8  Ala.,  279; 
Fiagg  v.  Thurston^  IS  Pick.  (Mass.),  145 ;  5  Har.  &  J.  (Md.), 
163 ;  13  Wend.  (N.  Y.),  300 

When  the  lines  or  courses  of  an  adjoining  patent,  being  suf- 
ficiently established,  are  called  for  in  a  patent  or  deed,  the 
lines  shall  be  extended  to  them  without  regard  to  distance 
Cherry  v.  Slade,  3  Murph.  (N.  C),  82. 

When  a  patent  calls  for  the  lines  of  another  patent,  it  must 
stop  at  the  first  intersection  with  the  latter,  miller  v.  White^ 
1  Tayl.  (N.  C),  309 ;  16  Ohio,  428 ;   GHlchHst  v.  McLochlin, 

7  Ired.  (N.  C),  310. 

Grants  of  adjoining  land  by  the  State,  and  occupation 
under  them,  and  subsequent  conveyances,  referring  to  monu- 
ments not  existing  at  the  time  of  th^  original  grants,  are  ad- 
missible in  evidence  for  the  same  purpose.  Owen  v.  Barthol- 
omew^ 9  Pick.  (Mass.),  520. 

In  locating  lands  the  following  rules  are  resorted  to,  and 
generally  in  the  order  stated : — 1st.  Natural  boundaries;  2d. 
Artificial  marks ;  3d.  Adjacent  boundaries ;  4th.  Course  and 
distance.  Fvlwood  v.  Graham^  1  Richardson,  491 ;  3  Gill  & 
J.  (Md.),  142-150. 

The  decisions  of  the  Supreme  Court,  in  so  far  as  they  bear 
upon  this  subject,  are  in  coincidence  with  them.  6  Wheat., 
682;  7  Wheat.,  7;  6  Pet.,  498;  3  Pet.,  96. 

We  contend  that  the  United  States,  having  made  an  abso- 
lute grant  to  the  defendants  of  the  bakehouse  lot,  all  ques- 
tions relative  to  the  extent  and  boundaries  of  that  lot  were 
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placed  beyond  the  control  of  the  land  office.  The  government 
niJiy  grant  lands  twice.  The  eflFect  of  such  grants  must  be  de- 
termined, not  by  the  officers  of  the  land  office,  but  the  parties 
claiming  under  them  may  assert  their  rights  in  courts  of  jus- 
tice, and  claim  their  judgments  upon  them. 

The  boundaries  of  the  bakehouse  lot  were  ascertainable  by 
the  party  to  the  grant.  If  they  assumed  to  control  lands 
without  the  proper  boundaries,  their  grant  did  not  protect 
them.  What  land  was  included  within  the  bakehouse  lot  was 
a  question  for  a  juiy  whenever  a  controversy  arose  concern- 
ing them,  which  became  the  subject  of  a  suit  in  court. 

*The  officers   of  the  land  office  could  not  inquire  r*4^o 
whether  the  defendants  were  intruders  or  otherwise.  ^ 
Fletcher  v.  Peck,  6  Cranch,  87 ;  8  Cranch,  244 ;  6  Pet.,  741 ;  12 
Pet.,  464 ;  14  Pet.,  414 ;  2  How.,  319  ;  7  How.,  586. 

Mr.  Sergeant,  for  the  defendants  in  error,  made  the  follow- 
ing points. 

1.  That  there  is  no  error  in  the  judgment  of  the  Supreme 
Court  of  Alabama. 

For  this  general  position,  the  points  and  authorities  of  the 
defendants'  counsel  below,  and  the  Supreme  Court  of  Ala- 
bama, are  here  adopted,  and  submitted  to  the  court  as  sound 
and  correct. 

2.  That  there  is  no  question  in  the  case  cognizable  by  this 
honorable  court. 

It  is  true  that  both  parties  claimed  under  acts  of  Congress, 
and  that  the  plaintiff  claimed  under  a  patent  from  the  United 
States,  and  alleged  that  he  had  a  right  which  derived  from 
the  exercise  of  a  United  States  authority.  But  it  is  also  true, 
that,  in  point  of  law,  neither  of  these  claims  was  necessarily 
or  at  all  involved  in  the  case,  or  in  its  decision. 

The  plaintiff's  patent  calls  for  the  "south  boundary  of  the 
bakehouse  lot "  as  its  boundary  on  the  north,  and  "  thence 
with  said  south  boundary  " ;  so  that  one  line  was  common  to 
both  lots,  and  was  the  boundaiy  line  between  them.  Neither 
could  pass  beyond  it.  There  was,  therefore,  no  interference 
between  them.  If  either  of  them  claimed  beyond  it,  it  must 
be  under  some  other  right.  It  could  not  be  under  the  right 
derived  from  the  United  States,  being  inconsistent  with  its 
express  terms,  and  contradictory  to  them. 

This  line  was  an  established  and  existing  line,  as  the  line 
of  the  bakehouse  lot,  before  any  of  the  grants.  It  is  recog- 
nized by  the  act  of  6th  May,  1824,  which  grants  the  "  bake- 
house lot "  as  a  known  and  defined  thing.  The  plaintiffs 
patent  recognizes  it  as  a  fixed  and  established  line.    It  is  also 
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recognized  in  the  plaintififs  ori^nal  French  grant,  dated  in 
1757.  This  lot,  thus  known  and  recognized,  was  granted  by 
the  United  States  to  the  city  of  Mobile  in  1824.  All  grants 
afterwards  made  are  of  course  subject  to  it.  Besides,  the 
patent  of  the  plaintiff  is  only  a  release,  and  that  release  ex- 
pressly subject  to  prior  claims.  The  certificate  of  the  register 
and  receiver,  too,  expressly  recognizes  the  south  boundary  of 
the  bakehouse  lot  as  an  existing  known  boundary. 

The  question,  then,  is  a  mere  question  of  fact,  namely, 
Where  was  and  is  the  south  boundary  of  the  bakehouse  lot  ? 
*4641  *'^  ^^  should  be  alleged  that  this  question  was  before 
J  the  register  and  receiver,  and  decided  by  them  under 
an  authority  derived  from  the  United  States,  there  are  several 
answers : — 

1.  That  the  question  was  never  submitted  to  them. 

2.  That  they  never  assumed  jurisdiction  of  any  such  ques- 
tion, nor  pretended  to  decide  it. 

3.  That  there  was  no  subsisting  case  upon  which  they  had 
any  authority  to  act. 

The  case,  therefore,  was  a  mere  question  of  boundary.  That 
was  a  question  for  the  jury,  and  the  jury  have  decided  it. 
Kennedy" %  Executors  v.  Hunt^  7  How.,  686,  593 ;  McDonogh 
V.  MiUaudany  S  How.,  693 ;  Maekay  v.  Dilhn^  4  How.,  447. 

Mr.  Oaxe^  for  the  plaintiffs  in  error,  made  the  following 
points. 

The  case  depends  upon  the  true  construction  of  the  act  of 
26th  May,  1824.  This  is  to  be  gathered  from  the  language 
of  the  statute  and  the  construction  given  to  it  by  this  court. 
1  Land  Laws,  398.  The  first  section  grants  all  the  right  and 
claim  of  the  United  States  to  the  lots  known  as  the  hospital 
and  bakehouse  lots,  containing  about  three  fourths  of  an  acre 
of  land,  &c. ;  also,  the  right  and  claim  of  the  United  States 
to  all  the  lots  not  sold  or  confirmed  to  individuals  either  by 
this  or  any  former  act,  and  to  which  no  equitable  title  exists 
in  favor  of  any  individual  under  this  or  any  other  act,  &c.,  to 
the  city  of  Mobile.  The  second  section  grants  the  right  of 
the  United  States  in  certain  lots  whereon  improvements  have 
been  made. 

Upon  this  statute  the  defendant  rests  his  entire  claim. 

The  plaintifiTs  claim  is  founded  upon  a  title  originating  un- 
der the  former  government,  which  had  been  submitted  to  the 
commissioners  authorized  to  examine  it,  and  confirmed  by  the 
act  of  May  8, 1822,  (1  Land  Laws,  348,)  and  finally  evidenced 
by  the  patent,  14th  November,  1837. 

A  comparison  of  these  acts  can  leave  little  doubt  upon  this 
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question.  In  the  act  of  1822,  certain  titles  derived  from 
French,  British,  and  Spanish  authorities  are  in  terms  con- 
firmed. These  titles  had  originated  in  the  public  acts  of  the 
functionaries  of  these  governments;  they  in  granting,  and  the 
individuals  in  accepting  them,  had  acted  in  good  faith,  believ- 
ing, without  any  thing  to  awaken  doubt,  that  the  existing 
governments  possessed  perfect  titles.  Such  titles,  therefore, 
commended  themselves  to  the  justice,  equity,  and  honor  of 
the  nation,  and  these  claims  had  beeii  recognized  and  con- 
firmed by  repeated  acts  of  legislation.  14  Pet.,  306,  377,  &c. 
In  the  arrangement  made  *witli  Georgia,  they  had  been  r«4pc 
to  a  certain  extent  secured,  and  Congress,  in  carrying  ^ 
out  the  provisions  of  that  arrangement,  had  even  exceeded  in 
liberality  the  obligation  which  it  had  assumed.  While,  there- 
fore, these  inchoate  or  imperfect  titles  were  confirmed,  the 
limitation  was  imposed  that  they  were  to  be  regarded  as  con- 
firmations, not  new  grants. 

The  fifth  section  contains  a  most  important  provision.  It 
enacts  that  the  registers  and  receivers  of  the  land  offices  shall 
have  the  same  powers  to  direct  the  manner  in  which  all  lands 
confirmed  by  this  act  shall  be  located  and  surveyed,  and  also 
to  decide  between  all  conflicting  and  interfering  claims,  as  are 
given  by  another  act  passed  the  same  day,  although  it  appears 
later  in  the  statute  book.  3  Stat,  at  L.,  707,  c.  128 ;  1  Land 
Laws,  352,  c.  273 ;  see  also  §  4. 

It  will  be  observed,  that  the  words  of  confirmation  are  in 
the  present  tense ;  but  that  the  precise  location  of  the  land 
the  title  to  which  is  confirmed  is  subsequently  to  be  made  by 
the  officers  of  the  government.  When  thus  made,  the  partic- 
ular bounds  must  be  carried  back  to  the  date  of  the  confirm- 
ing act.  It  must  also  be  remembered,  that,  so  far  as  regards 
this  case,  the  only  party  with  whom  any  conflict  could  arise 
as  to  the  boundaries  of  the  land  was  the  United  States,  under 
whom,  by  a  subsequent  act,  defendants  claim  title.  The  au- 
thority of  Congiess,  therefore,  to  prescribe  the  oflicers  whose 
decision  was  to  fix  tlie  lines  and  extent  of  these  confirmations, 
while  sufficiently  clear  as  to  individuals  holding  conflicting 
claims,  is  beyond  all  possible  doubt  as  regards  the  govern- 
ment itself.  The  patent  shows  that  this  authority  was  exer- 
cised, and  the  United  States  admit  it  to  have  been  properly 
exercised. 

In  this  view  of  the  case,  then,  it  would  seem  clear  that,  un- 
der and  by  virtue  of  the  act  of  1822,  the  plaintiffs  were  pres- 
ently confirmed,  as  against  the  United  States,  to  the  property 
claimed  by  them,  to  the  full  extent  of  the  lines  subsequently 
to  be  ascertained  by  the  register  and  receiver,  and  included 
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in  their  patent;  and  that  tliis  title,  thus  defined,  could  not  be 
questioned  or  controverted  by  any  party  subsequently  deriv- 
ing title  from  the  United  States.  This  is  the  first  proposition 
maintained  on  behalf  of  the  plaintiff  in  error. 

If  this  proposition  needs  corroboration,  it  is  apprehended 
it  Avill  be  found  in  the  language  of  the  act  of  26th  May,  1824, 
two  years  subsequently. 

1.  At  that  date,  what  title  had  the  United  States  to  the 
premises  in  question,  which  could  be  granted  ? 

2.  What  do  the  United  States  profess  to  grant? 

It  has  already  been  shown,  that  two  years  oefore  this  period 
*4fifi1  *Congress  had,  in  the  most  solemn  and  precise  manner, 
-I  confirmed  the  plaintifTs  title,  and  had  intrusted  to  the 
officers  of  the  government  the  power  to  locate  the  land  and 
establish  its  boundaries,  so  far  as  either  the  government  itself, 
or  individuals  claiming  under  a  similar  title,  were  concerned. 
The  patent  contains  the  most  conclusive  evidence  that  these 
officers  executed  the  authority  thus  delegated,  and  that  it  re- 
ceived the  sanction  of  the  government. 

Under  this  state  of  circumstances.  Congress  passed  the  act 
of  May  26,  1824.  (1  Land  Laws,  398.)  It  grants  to  the  city 
of  Mobile  the  right  and  claim  of  the  United  States  to  two  cer- 
tain lots  by  name,  estimated  to  contain  about  three  fourths  of 
an  acre,  but  without  any  designation  of  the  boundaries  or  ex- 
tent of  either.  No  official  survey  or  location  of  these  lots  has 
ever  been  made ;  no  boundaries  have  ever  been  officially  ascer- 
tained ;  no  action  of  any  public  functionary  has  been  produced; 
no  action  by  the  land  office  has  been  had ;  no  patent  has  been 
issued.  Independently  of  the  guarded  language  employed  in 
the  first  section,  and  which,  it  may  be  argued,  extends  only 
to  the  general  grant  of  "  all  the  lots  "  there  mentioned,  the 
second  section  contains  a  district  proviso,  "  that  nothing  in 
this  act  contained  shall  be  construed  to  affect  the  claim  or 
claims,  if  any  such  there  be,  of  any  individual  or  individuals, 
or  of  any  body  politic  or  corporate." 

In  Lessee  of  PollarrTs  Heirs  v.  Kihhe^  14  Pet.,  361,  this 
court  says,  in  speaking  of  this  act  of  1824,  "  It  being  a  private 
act  for  the  benefit  of  the  city  of  Mobile  and  certain  individ- 
uals, it  is  fair  to  presume  it  was  passed  with  reference  to  the 
])articular  claims  of  such  individuals,  and  the  situation  of  the 
land  embraced  within  the  law  at  the  time  it  was  passed."  "If 
the  second  section  applies  to  the  lot  in  question  at  all,  it  is 
excepted  out  of  the  fii'st  section."  (p.  362.)  *'  It  is  not  to  be 
presumed  that  Congress  would  grant,  or  even  simply  release, 
the  right  of  the  United  States  to  land  confessedly  before 
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granted ;  this  would  be  only  holding  out  inducements  to  liti- 
gation." (p.  366.) 

This  case  seems,  then,  definitively  to  settle  these  points : — 
that  the  grant  to  Mobile  was  a  mere  donation  by  the  United 
States  of  its  right  and  title,  whatever  that  might  be,  to  the 
city  of  Mobile ;  that  it  operates  no  injury  whatever  to  any 
claim  or  title,  whether  those  comprehended  in  the  second  sec- 
tion, or,  still  more  obviously,  such  as  had  been  previously  rec- 
ognized and  confirmed;  and  that  no  construction  ought  to 
be  given  to  the  act  which  would  make  it  enure  in  any  way  to 
the  detriment  of  any  other  claim  of  any  individual. 

The  city  of  Mobile,  the  recipient  of  this  bounty,  now 
^assumes,  under  color  of  this  statute,  a  higher  position  r*Aan 
than  the  United  States  have  ever  assumed  in  regard  L 
to  this  property ;  arrogates  the  right  to  fix,  according  to  her 
own  will,  the  extent  of  the  property  gratuitously  bestowed 
upon  her,  when  her  pretensions  come  in  conflict  with  grants, 
the  equity,  at  least,  of  which  the  United  States  have  ever 
recognized  ;  disclaims  the  authority  reposed  in  intelligent 
pubUc  officers,  to  whom  the  government  had  previously  del- 
egated the  authority  to  decide  upon  the  extent  of  the  con- 
firmations it  had  made ;  and  repudiates  the  action  of  the  Land 
Office  and  the  patent  emanating  from  the  President. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

The  original  action  in  this  case  was  ejectment  for  part  of 
a  lot  of  land  situated  in  the  city  of  Mobile. 

The  plaintiff  contended,  that  the  piece  in  controversy 
belonged  to  the  tract  which  he  claimed  in  the  preceding  case 
against  Eslava,  and  to  which  he  had  the  evidence  ot  title 
shown  there  under  a  French  grant  in  1767,  confirmed  by  an 
act  of  Congress  of  May  8,  1822,  and  a  quitclaim  patent  for  it 
issuing  November  14,  1837.  On  the  contrary,  the  city  con- 
tended, that  this  piece  belonged  to  what  was  termed  the  bake- 
house lot,  and  into  which  it  entered  in  1824,  under  a  grant 
from  the  United  States  by  an  act  of  Congiess  at  that  time, 
conveying  all  their  title  to  it  (4  Stat,  at  L.,  67) ;  and  that 
this  bakehouse  lot,  having  been  known  by  that  name  for  near 
a  century,  and  used  by  the  Spanish  authorities  for  baking 
bread  for  their  troops,  was  a  public  lot  at  the  period  of  the 
cession  of  the  country  in  1819,  and  hence  passed  to  the  United 
States,  and  a  complete  title  to  it  was  made  from  them  to  the 
city  by  the  grant  before  named.  Since  the  trial  in  the  State 
court,  we  have,  in  the  preceding  ciise  of  Farmer  s  Heirs  v. 
Uslavoj  so  held  as  to  show  that  those  heirs  are  not  entitled  to 
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any  portion  of  the  lot  which  is  here  in  controversy,  and  have 
thus  rendered  a  decision  in  this  case  not  very  important, 
except  as  regards  costs. 

But  as  the  judgment  there  is  not  between  the  same  parties 
as  here,  it  may  not  in  point  of  law  settle  this  case,  and  we 
must  therefore  dispose  of  it  on  its  own  facts  and  merits. 

For  the  purpose  of  the  trial  in  the  State  court,  whose  judg- 
ment this  writ  of  error  is  brought  to  reverse,  it  seemed  in  the 
end  to  be  conceded  that  the  plaintiff  might  have  a  just  claim, 
so  far  as  respects  the  city,  to  the  extent  of  the  true  boundaries 
of  the  lot  confirmed  to  him,  and  that  the  defendants  might 
have  a  like  claim  to  all  which  really  was  embraced  in  the 
bakehouse  lot.  But  the  plaintiff  maintained  that  the  southern 
*4M1  *'^^^'*dary  of  this  last  lot  did  not  extend  so  far  south 
^  as  the  defendants  contended.  And  if  it  should  extend 
in  that  direction  no  further  than  the  plaintiff  insists,  the  piece 
of  land  in  controversy  here  would  clearly  belong  to  him. 

Looking  at  the  case  first  in  this  aspect,  the  trial  in  the 
State  court  was  ultimately  only  a  trial  of  the  true  boundary  of 
the  south  side  of  the  bakehouse  lot;  and  any  instructions  by 
the  court  which  are  there  excepted  to  on  the  evidence, 
whether  parol  proof  could  control  written,  or  monuments 
restrain  distances,  &c.,  would  not  be  revisable  here  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  They  would 
depend  on  common  law  principles,  or  the  peculiar  laws  of  the 
State,  and  not  on  any  acts  of  Congress,  or  doings  of  oui'  pub- 
lic officers.  ^ 

But  the  plaintiff  insisted,  that,  when  a  conflict  began  con- 
cerning this  line  and  the  title  to  this  piece  of  land,  the  regis- 
ter ana  receiver  heard  the  parties,  and  being  by  the  two  acta 
of  Congress  of  May  8,  1822  (4  Stat,  at  L.,  700,  708),  author- 
ized to  decide  on  such  claims,  they  settled  finally,  then  and 
for  ever,  both  the  title  and  location,  including  the  true  south- 
ern boundary  of  the  bakehouse  lot. 

The  State  court  does  not  seem  to  have  concurred  in  this 
view,  but  allowed  the  parties  before  them  and  the  jury  to 
examine  into  the  true  line  of  the  bakehouse  lot  on  general 
principles ;  and  it  was  settled  against  the  plaintiff,  so  as  to 
cover  by  that  lot  what  the  defendants  occupied.  This  coui-se 
by  the  court  certainly  overruled  the  right  set  up  under  the 
supposed  decision  of  those  public  officers  of  the  United  States 
concerning  the  title,  and  hence,  so  far  as  regards  that  ruling, 
the  judgment  is  subject  to  our  revision. 

In  Eslava's  case,  however  we  have  just  decided  that  those 
public  officers  were  not  empowered  to  settle  conflicting  titles, 
but  only  conflicting  locations ;  and  if  they  made  a  location 
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here  of  the  lot  claimed  by  Farmer's  heirs,  so  as  to  embrace 
this  strip  or  piece  of  land,  which  is  not  improbable,  it  Would 
leave  the  title  unsettled,  and  not  thus  vested  in  the  plaintiff. 
Or  if  they  went  further  and  had  a  right  to  go  further,  and 
decided  that  the  title  in  this  piece  was  in  Farmer's  heirs,  we 
think  it  by  no  means  certain  that  the  description  in  the  patent, 
which  is  the  whole  evidence  in  the  record  before  us  as  to  their 
decision,  would  show  this  result  with  such  clearness  as  to 
justify  following  it. 

The  northern  line  of  Farmer's  lot  is  still  in  their  survey 
described  as  "  the  south  boundary  of  the  bakehouse  lot."  To 
be  sure,  if  from  the  preceding  corner  you  go,  as  directed,  224 
feet,  this  strip  would  be  included  in  Farmer's  lot.  But  this 
*distance,  if  overreaching  the  true  south  boundary  of  r^Aaq 
the  bakehouse  lot,  must  yield  to  that  as  a  monument,  ■- 
as  was  the  instruction  of  the  court,  and  as  the  jury  have  found 
in  this  instance  it  did.  Preston  v.  Bowmar^  6  Wheat.,  582 ; 
6  Pet.,  449 ;  7  Id.,  219 ;  13  Pick.  (Mass.),  145 ;  13  Wend. 
(N.  Y.),  300. 

Had  this  line  on  the  north  been  described  by  the  local  offi- 
cers, not  only  by  sapng  it  bordered  on  the  south  boundary 
of  the  bakehouse  lot,  but  by  specifying  where  that  boundary 
was,  by  stakes  and  stones,  or  trees,  or  some  other  monument, 
the  legal  difficulty  and  doubt  might  have  been  overcome,  in 
fixing  with  sufficient  certainty,  that  they  intended  to  indicate 
the  exact  place  of  that  line,  and  that  it  was  where  the  plain- 
tiff contends. 

But  they  did  not  do  so,  and  beside  these  objections  to 
their  want  of  power  to  settle  finally  the  conflicting  claims  as 
to  title  in  any  case  as  specified  in  Barbarie  et  al.  v.  Uslava  et 
a2.,  it  is  very  obvious  that  it  was  not  meant  to  be  extended 
to  any  conflict  growing  out  of  a  title  like  that  of  the  defend- 
ants. From  the  nature  of  the  subject-matter  and  language 
of  the  acts  of  Congress,  their  authority  embraced  only  those 
conflicts  arising  in  cases  of  imperfect  grants  made  before  the 
cession  of  the  country,  and  not  a  perfect  grant  like  this  to 
Mobile,  from  the  United  States  alone,  made  since  the  cession. 

The  words  of  the  first  act  give  power  to  those  officers  to 
decide,  even  on  locations,  only  as  to  "  all  lands  confirmed  by 
this  act"  (§  5,  ch.  122).  But  the  bakehouse  grant  was  not 
one  of  those  "  confirmed  "  by  that  act,  and  was  not  granted 
to  the  defendants  till  near  two  years  after. 

The  fourth  section  of  the  other  law  (ch.  128),  which  is 
also  to  regulate  their  i>owers  as  to  the  location  and  survey  of 
conflicting  claims,  specially  excepts  cases  of  perfect  title,  and 
includes  only  such  as  are  "confirmed,"  &c.,  manifestly  not 
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embracing  subsequent  grants,  like  those  of  the  United  States 
to  Mobile,  never  confirmed  by  commissioners,  and  hence  to 
be  adjudicated  on,  when  in  controversy,  only  by  the  proper 
judicial  tribunals.     14  Pet.,  414 ;  6  Pet.,  741. 

Such  a  title,  too,  is  one  of  the  highest  character,  and  one 
which  Congress  by  legislative  grant,  when  owning  the  soil, 
is  fully  competent  to  give ;  and  which  needs  not  the  aid  of 
any  patent.  6  Cranch,  128 ;  Strother  v.  Lucas^  12  Pet.,  454 ; 
United  States  v.  Kinffy  3  How.,  773 ;  United  States  v.  OraHot^ 
14  Pet.,  529. 

Hence  the  State  court  acted  properly  in  considering  the 

question  of  title  still  open,  and  balanced  by  the  evidence, 

except  as  to  the  place  of  the  true  boundary  on  the  south  side 

♦4701  ^^  *^®  *bakehouse  lot.     That  boundary  it  tried,  and  it 

J  was  triable  without  any  appeal  to  us. 

It  is  not  for  us  to  interfere  with  its  rulings  or  opinions  on 
points  belonging  to  the  cognizance  of  State  tribunals,  though 
on  the  main  controversy  it  might  not  be  very  difficult  to  de- 
cide, whether  it  erred  or  not,  considering  that  the  original 
patent  in  1767  of  Farmer's  claim  was  on  one  side  to  be  *'  of 
the  depth  which  remains  of  the  establishment  of  the  king's 
bakehouse";  that  the  next  conveyance  by  the  patentee  to 
Guichandene,  in  the  same  year,  uses  like  words  for  that 
boundary,  being  "  with  the  depth  which  remains  after  that  of 
the  king's  bakehouse,"  and  that  this  boundary  is  similarly 
described  in  all  the  subsequent  conveyances;  and  considering 
that  the  bakehouse  lot  should  therefore  be  first  satisfied,  and 
distances  in  deeds  or  patents  yield  to  monuments ;  and  con- 
sidering that  the  line  adopted  was  by  much  evidence  shown 
to  be  the  ancient  line  on  that  side  by  the  ancient  fence,  and 
thus,  too,  giving  to  it  a  uniform  instead  of  irregular  shape, 
and  not  taking  from  it,  as  this  claim  does,  near  one  third  of 
its  supposed  size. 

Finally,  on  what  is  properly  before  us  under  the  twenty- 
fifth  section,  we  think  that  the  defendants,  as  grantees  fror . 
Congress  of  the  "  hospital  and  bakehouse  lots,"  (Act  of  26€h 
May,  1824,  in  4  Stat,  at  L.,  67,)  should  not  be  disturbed  in 
their  occupation  of  the  latter  lot,  with  the  limits  settled  to 
be  the  true  ones  in  the  State  court. 

Judgment  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Alabama,  and 
was  argued  by  counsel*    On  consideration  whereof,  it  is  now 
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here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 


>»•<» 


♦John  Goodtitle,  ex  dem.  John  Pollard,  Wil-  r^An-t 
LiAM  Pollard,  John  Fowler  and  Harriet,  L  *'•■■ 
HIS  Wife,  late  Harriet  Pollard,  Henry  P.  En- 
sign AND  Phebe,  his  Wife,  late  Phebe  Pollard, 
George  Huggins  and  Louisa,  his  Wife,  late  LomsA 
Pollard,  Joseph  Case  and  Eliza,  his  Wife,  late 
Eliza  Pollard,  Heirs  and  Legal  Representatives 
of  William  Pollard  deceased,  Plaintiff  in  Error, 
V.  Gaius  Kibbe. 

The  decision  of  this  court  in  Pollard  v.  Hagan,  3  How.,  212,  reexamined  and 
affirmed. 

By  the  admission  of  the  State  of  Alabama  into  the  Union,  that  State  became 
invested  with  the  sovereignty  and  dominion  over  the  shores  of  navigable 
rivers  between  high  and  low  water  mark.  Consequently,  after  such  admia- 
sion,  Congress  could  make  no  grant  of  land  thus  situated.^ 

This  case  was  brought  up  from  the  Supreme  Court  of 
Alabama,  by  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act. 

It  involved  the  same  principle  decided  by  this  court  in  the 
case  of  Pollard  v.  Hagan^  reported  in  3  How.,  212.  It  is  not 
necessary,  therefore,  to  set  forth  the  facts  and  title  any  fur- 
ther than  they  are  stated  in  the  bill  of  exceptions  which 
was  taken  to  the  opinion  of  the  Circuit  Court  for  Mobile 
County.  The  action  of  ejectment  was  brought  by  the  lessee 
of  Pollard's  heirs  in  1838,  and  was  tried  in  1845. 

Bill  of  Hxceptions. 

On  the  trial  oi  this  cause  the  plaintiff  produced  the  follow- 
ing grant: — 

"  To  the  Commandant. 

^^  William  Pollard,  an  inhabitant  of  this  district,  states  to 
you  with  all  respect,  that  whereas  he  has  a  mill  situate  on 
his  place  of  abode,  and  frequently  conies  to  this  place  with 

1  Followed.   Doe  d.  Ilallett  ▼.  Beebe  et  a/.,  IS  How.,  26.    Cited.  Barney  ▼. 
Citit  of  Keokuk,  4  Otto,  338. 
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planks  and  property  from  his  mill,  therefore  he  wishes  to 
have  a  situation  favorable  to  the  landing  and  safety  thereof, 
and  there  being  a  vacant^  piece  of  ground  at  the  edge  of  the 
water,  between  the  canal' called  John  Forbes's  and  the  wharf 
of  this  place,  he  prays  you  to  grant  him  said  piece  of  ground 
at  the  edge  of  the  water,  the  better  to  facilitate  his  business. 
A  favor  which  he  hopes  to  obtain  from  you. 

"William  Pollaed. 
*'  Mobile,  December  llf A,  1809. 

«  Mobile,  December  12thy  1809. 

**I  grant  to  the  petitioner  the  piece  of  ground  which  he 
asks  for  at  the  edge  of  the  water,  if  it  be  vacant. 

"Cayetano  Perez." 

♦4721  *The  plaintiff  next  read  the  act  of  Congress,  passed 
J  26th  May,  1824,  entitled  "  An  act  granting  certain  lots 
of  ground  to  the  corporation  of  the  city  of  Mobile,  and  to 
certain  individuals  in  said  city,"  and  an  act  of  Congress  of 
2d  July,  1836,  entitled  "  An  act  for  the  relief  of  William 
Pollard's  heirs,"  and  a  patent  of  the  United  States  in  pur- 
suance of  the  said  act,  for  the  lot  in  controversy,  to  the 
lessors  of  the  plaintiff;  the  plaintiff  further  proved,  that,  in 
the  year  1813  or  1814,  some  wreck  and  drift  wood  was  re- 
moved from  the  place  where  the  premises  in  question  now 
are,  by  the  hands  of  William  Pollard,  the  grantee. 

It  was  proved  that  in  the  year  1823,  no  one  being  then  in 
possession,  and  the  same  being  under  water,  Curtis  Lewis, 
without  any  title,  took  possession  of  and  filled  up  east  of 
Water  Street,  and  from  it  eighty  feet  east,  and  to  the  north 
of  Government  Street;  that  Lewis  remained  in  possession 
about  nine  months,  when  he  was  ousted  in  the  night  by 
James  Inerarity,  one  of  the  firm  of  Panton,  Leslie,  &  Co., 
and  of  John  Forbes  &  Co.,  its  successor,  claiming  the  land 
under  the  Spanish  grant  hereto  attached,  who  improved  the 
lot  by  the  erection  of  a  smith's  shop.  That  shortly  after- 
wards, Curtis  Lewis  recovered  the  possession  under  a  forcible 
entry  and  detainer  proceeding,  and  remained  in  possession 
for  several  years,  during  which  he  and  Forbes  &  Co.  were 
engaged  in  a  lawsuit. 

The  whole  matter  was  terminated  by  the  purchase,  in  1829, 
by  Henry  Hitchcock,  of  the  title  of  Forbes  &  Co.,  of  Curtis 
Lewis,  and  of  the  Mayor  and  Aldermen  of  Mobile.  Henry 
Hitchcock  remained  in  the  possession  of  the  property  till 
1835,  when  he  sold  to  the  defendant  for  *28,000. 

The  defendant  produced  the  original  Spanish  grant  and 
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the  English  copy  thereof,  for  the  premises  in  dispute,  with 
the  certificate  of  confirmation,  and  produced  the  conveyances 
aforesaid,  showing  the  title  under  which  he  claims. 

He  proved  that  Panton,  Leslie,  &  Co.,  and  Forbes  &  Co., 
have  had  possession  of  the  lot  specified  in  their  grant  from 
its  date  ;  that  they  fulfilled  the  conditions  which  are  specified 
therein ;  that  to  the  east  of  the  present  site  of  Water  Street, 
they  had  a  canal  extending  into  the  river,  through  which 
their  boats  came  up ;  that  there  was  an  embankment  on  both 
sides  of  this  canal,  on  which  their  goods  were  landed,  and 
from  which  their  shipments  were  made.  The  fillings  up  done 
by  Lewis  were  done  by  sinking  flat-boats  in  this  canal. 

The  particular  lots  now  sued  for  lie  south  of  the  canal  and 
embankment  aforesaid,  and  are  between  tlie  king's  old  wharf 
and  Forbes's  canal ;  they  lie  to  the  east  of  Water  Street,  and 
fall  within  the  lines  laid  down  in  the  patent. 

*The  particular  land  in  this  writ  was  never  improved  rmAno 
until  Cutis  Lewis  made  the  fillings  up.  It  was  further  »- 
in  proof,  that  previous  to  1819,  then,  and  until  filled  up,  the 
lots  claimed  by  plaintiff  were  at  ordinaiy  high  tides  covered 
with  water,  and  mainly  so  at  all  stages  of  water;  that  the 
ordinary  high  tide  at  that  time,  flowing  from  the  east,  reached 
to  about  the  middle  of  what  is  now  Water  Street.  That  in 
the  Spanish  times  tlie  eastern  part  of  the  lots  to  the  west  of 
Water  Street  was  subject  to  be  covered  by  water  at  ordinary 
tides  by  a  flow  of  water  from  the  river.  That  what  is  Water 
Street  at  this  time  was  a  natural  ridge,  which  was  not  usually 
overflowed  except  at  high  tides;  but  there  was  a  depres- 
sion to  the  north  of  the  lot  of  defendant,  across  which  it 
flowed  around  upon  the  eastern  part  of  the  lots  lying  to  the 
west  of  the  lots  sued^for.  This  ridge  was  about  fifteen  feet 
wide ;  Water  Street  was  laid  out  in  1820,  and  is  sixty  feet. 

That  no  one  had  possession  of  the  premises  in  question 
before  1826,  except  as  before  stated.  The  lines  of  the  lot  in 
the  Spanish  grant,  being  extended  to  the  river,  include  the 
premises  in  dispute. 

It  was  further  in  evidence  that  Mr.  Pollard  died  in  1816. 

Test  &  Phillips,  for  Plaintiff. 
J.  A.  Campbell, 
Stewart  &  Easton,  for  Defendant. 

And  upon  this  evidence  the  court  gave  the  following  in- 
structions to  the  jury,  to  wit: — 

"  Plaintifl*  claims  under  a  Spanish  grant  by  Cayetano  Perez, 
of  date  December  12,  1809,  act  of  Congress  confirming  the 
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same,  July  2d,  1836,  and  a  patent  from  the  United  States  in 
pursuance  thereof,  dated  March  15th,  1837. 

^^  Defendant  insists  that  plaintiffs  title  is  not  good,  because 
the  Spanish  grant  of  itself  is  incomplete  and  invalid,  and  al- 
though it  was  confirmed  by  act  of  Congress  in  1836,  yet,  the 
premises  sued  for  being  the  shore  of  a  navigable  river,  lying 
below  high-water  mark  at  the  time  the  State  of  Alabama  was 
admitted  into  the  Union,  Congress,  at  the  time  of  the  act  of 
confirmation,  had  no  control  over  the  subject,  and  was  power- 
less to  add  any  thing  or  impart  any  vitality  to  the  Spanish 
grant. 

''The  plaintiff  replies  and  says,  that,  by  the  treaty  of  1819 
with  Spain,  Spanish  grants  of  the  character  of  that  under 
which  the  plaintiff  claims  were  recognized  by  the  United 
States,  who  assumed  the  obligation  that  said  grants  should 
be  satisfied  and  confirmed.     This  obligation  the  plaintiff  con- 

*4741  *^^^^**  ^^  *^  ^^  *considered  as  a  contract  with  the  persons 
J  holding  these  grants ;  and  no  legislation  of  the  United 
States,  without  the  consent  of  such  persons,  can  im})air  this 
obligation,  or  excuse  the  performance  of  the  duty  it  clearly 
imposes. 

"  From  this  statement  of  the  case,  the  first  question  that 
naturally  presents  itself  is.  What  was  the  character  of  the 
interest  the  United  States  had  in  the  premises  in  1836,  or 
had  they  any  interest  at  that  time  in  the  soil  ? 

"  In  March,  1819,  Congress  passed  an  act  to  enable  the 
people  of  Alabama  Territory  to  form  a  constitution  and  State 
government,  and  for  the  admission  of  such  State  into  the 
Union  on  an  equal  footing  with  the  original  States.  That 
act  declares  that  all  navigable  waters  within  the  said  State 
shall  for  ever  remain  public  highways,  free  to  the  citizens  of 
said  State  and  the  United  States.  What  is  the  footing  on 
which  the  original  States  stand  in  regard  to  the  shores  of 
their  navigable  rivers,  and  the  soil  covered  by  them  ?  That 
footing  is  certainly  the  perfect  and  absolute  control  of  the 
shores  of  those  rivers  in  the  respective  States,  except  so  far 
as  the  United  States  government  may  find  it  necessary'  to 
use  them  in  the  legitimate  exercise  of  its  constitutional  rights. 
For  the  purpose  of  enabling  itself  to  do  this,  so  far  as  Ala- 
bama is  concerned,  it  has  not  thought  proper  to  assert  any 
rights  of  ownership  in  the  shore,  but  has  rather  relinquished 
the  idea  of  such  ownership  in  itself,  and  recognized  it  in  the 
State,  by  stipulating  for  a  free  use  of  said  shores  by  the 
citizens  of  the  United  States. 

''  What  has  been  said  is  based  upon  the  assumption  that, 
by  the  treaty  with  Spain,  the  United  States  acquired  the 
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same  proj)erty  in  the  shores  of  navigable  rivera  that  Spain 
had,  and  that  they  had,  by  the  act  of  1819,  transferred  the 
rights  acquired  under  the  treaty  to  the  State  of  Alabama, 
reserving  only  the  easement  of  navigation  to  the  citizens  of 
the  United  States.  The  question  then  arises,  Could  the 
United  States,  in  contravention  of  the  obligation  they  had  in- 
curred under  the  Sjianish  treaty,  ratify  and  confirm  these 
Spanish  grants  ? 

"If  Spain  could  have  granted  the  shores  of  navigable 
rivers,  and  the  same  power  that  Spain  had  had  been  confeiTed 
upon  the  United  States  by  the  treaty  of  1819,  and  in  pur- 
suance of  that  treaty,  and  the  pledges  therein  given,  the 
United  States  had  confirmed  this  grant  prior  to  tlie  admission 
of  Alabama  into  the  Union,  there  can  be  no  doubt  that  the 
plaintiffs  title  would  have  been  valid  ;  but  this  was  not  done. 

"  Before  it  is  done,  the  United  States  place  themselves  in 
a  position  where  they  cannot  do  it.  Whether  they  ought  to 
have  j)laced  themselves  in  that  position,  or  what  are  the 
*consequences  of  this  act,  so  far  as  the  Spanish  govern-  r^Anp. 
ment  is  concerned,  or  the  inviolability  of  the  treaty  '- 
between  the  two  nations,  it  is  needless  now  to  inquire.  If 
wrong  has  been  done,  the  law  of  nations  indicates  the 
remedy.  We  must  look  at  things  as  they  are,  and  so  viewing, 
the  court  is  impelled  to  the  conclusicm,  that  if,  at  the  time 
of  the  admission  of  the  State  of  Alabama  into  the  Union,  the 
land  described  in  plaintiffs  declaration  was  below  ordinary 
high-water  mark,  there  was  no  interest  in  the  same  in  the 
United  States  in  1836,  and  that  the  act  of  confirmation,  and 
the  patent  in  pursuance  thereof,  could  not  aid  plaintiffs 
title,  and   that  the  same  is  invalid  and  unsound." 

To  which  charge  the  plaintiflf  excepts,  and  pmys  the  court 
to  sign,  seal,  and  certify  this  bill  of  exceptions,  which  is  done. 

Under  these  instructions,  the  jury  found  a  verdict  for  the 
defendant,  and,  the  case  being  carried  to  the  Supreme  Court 
of  Alabama,  that  court  affirmed  the  judgment  of  the  Circuit 
Court. 

A  writ  of  error  then  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Phillips^  and  Mr.  Coxe^  for  the 
plaintiffs  in  error,  and  Mr.  Campbell^  for  the  defendant  in 
error. 

It  is  not  thought  necessary  to  insert  those  parts  of  the 
arguments  of  counsel  relative  to  the  effect  of  the  admission 
of  Alabama  into  the  Union  upon  tlie  subsequent  power  of 
Congress  to  grant  land  between  higl:  and  low  water  mark 
upon  navigable  rivers.     The  court,  in  its  ojnnion,  considers 
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that  point  as  settled  in  the  case  of  Pollard  v.  Hagan^  3 
How.,  212.  The  counsel  for  the  plaintiff  in  error,  however, 
drew  a  distinction  between  that  case  and  the  present,  as  fol- 
lows. 

The  case  as  now  presented,  however,  differs  materially  from 
the  case  of  Pollard  v.  Hagan^  in  3  How.  The  Spanish  con- 
cession was  not  then  before  the  court,  and  the  acts  and  patent 
relied  upon  were  all  subsequent  to  the  date  of  admission. 

The  concession  to  Pollard,  nmde  while  Spain  was  in  the 
undisturbed  possession  of  the  territory,  by  every  principle, 
either  of  national  or  municipal  law,  gave  him  a  claim  of  title 
upon  this  government,  which  it  was  bound  in  good  faith  to 
perfect.  It  is  true  that,  if  the  political  departments  refused 
to  discharge  their  obligation,  the  courts  of  justice  could  not 
enforce  it ;  but  the  want  of  this  sanction  in  no  wise  impaired 
its  obligatory  force. 

Having  by  the  treaty  with  France,  in  1803,  acquired  our 
title,  and  by  the  treaty  with  Spain,  in  1819,  termed  on  its  face 
*47fi1  **  treaty  of  cession,  confirmed  our  possession  to  this 
J  territory,  treaty  stipulations  and  the  law  of  nations 
arose  to  control  the  action  of  the  government  as  strongly  as 
if  the  duties  were  imposed  by  constitutional  provision. 

The  annexation  of  this  acquisition  to  the  Mississippi  Ter- 
ritory by  the  act  of  1812  did  not  obstruct  the  exercise  of 
those  high  duties,  nor  did  the  authority  given  by  Congress 
that  the  State  of  Alabama  might  be  carved  out  of  it  produce 
this  consequence.  The  people  of  that  State  would  have 
spurned  an  advantage  founded  upon  a  violation  of  national 
faith. 

That  Pollard's  title  was  the  subject  of  a  confirmation  by 
Congress  is  expressly  ruled,  when  this  case  was  firat  pre- 
sented, in  14  Peters,  the  court  there  citing  the  decision  of 
Judge  Marshall  in  De  la  Croix  v.  Chamberlain^  "  that  the 
United  States  had  never,  as  far  as  we  can  discover,  distin- 
guished between  the  concessions  of  land  made  by  the  Spanish 
authorities  within  the  disputed  territory,  while  Spain  was  in 
actual  possession,  from  concessions  of  a  similar  character 
made  by  Spain  within  the  acknowledged  limits."  The  court, 
therefore,  concluded  that  Pollard's  claim  was  within  the 
exception  of  the  act  of  1824,  reserving  all  cases  where  the 
Spanish  government  had  made  a  "new  grant"  during  the 
time  at  which  they  had  the  "power"  to  grant  the  same 
(p.  864). 

All  the  circumstances  constituting  the  history  of  the  times 
justify  the  declaration  that,  in  the  admission  of  the  State, 
neither  of  the  contracting  parties  understood  that  the  politi- 
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cal  obligations  resting  upon  this  government,  as  the  successor 
of  Spain,  to  perfect  the  titles  of  individuals  acquired  in  good 
faith  under  Spanish  dominion,  were  at  all  impaired ;  the  more 
especially  as  it  is  not  pretended  that  their  fulfilment  would  / 

in  any  manner  work  an  injury  to  any  public  or  private  in- 
terest. 

That  the  proprietorship  of  the  soil  between  high  and  low 
tide  belongs  to  the  public,  and  may  be  acquired  by  individ- 
uals either  by  grant  or  by  prescription,  is  a  doctrine  of-  the 
common  law,  taught  by  Sir  Matthew  Hale  in  his  treatise  De 
Jure  Maris  (1  Hargrave's  Law  Tracts,  p.  37),  citing  Bracton, 
who,  in  turn,  quotes  the  Roman  civil  law  from  Justinian's 
Digest.  Constable  8  Case^  3  Co.,  105,  107.  There  being  but 
this  distinction  between  the  common  and  civil  law,  that  the 
former  confines  this  right  to  the  "  sea-shore,  arms  of  the  sea, 
bays,  and  rivers  where  the  tide  ebbs  and  flows,"  while  the 
latter  extends  the  right  to  include  all  "navigable  rivers." 
Ingraham  v.  Wilkinson^  4  Pick.  (Mass.),  278 

The  government,  therefore,  had  the  right  to  grant  to  Pol- 
lard the  fee  of  the  soil,  subject  only  to  the  restraints  imposed 
by  the  *public  interest  and  convenience.  Blundell  v.  r«47i7 
CollveU  5  Barn.  &  Aid.,  267 ;  Browne  v.  Kennedy^  6  ^ 
Har.  &  J.  (Md.),  196;  Hagan  v.  Campbell^  8  Port.  (Ala.),  9; 
Mayor  v.  JEslava^  9  Id.,  596. 

The  counsel  for  the  defendant  in  error  noticed  this  subject 
in  his  third  and  sixth  points. 

3.  The  decisions  of  this  court  reported  in  3  How.,  212,  and 
16  Pet.,  367,  are  directly  against  the  right  of  the  United 
States  to  grant  the  sliore  after  the  admission  of  Alabama  into 
the  Union.  Such  being  the  law  upon  this  question,  the  only 
inquiry  is,  whether  the  production  of  an  incomplete  Spanish 
title  (a  mere  permit  to  occupy)  can  change  the  result.  This 
court  has  repeatedly  decided  that  such  a  paper  can  give  the 
party  no  standing  in  the  court,  no  matter  when  it  was  exe- 
cuted.    12  Wheat.,  599 ;  4  How.,  449. 

This  court  has  also  decided,  that  a  complete  grant  bearing 
date  at  the  time  this  does  (1809)  can  give  the  party  no  right 
to  be  heard  in  the  courts  of  the  United  States.  Foster  v. 
Neihon,  2  Pet.,  253 ;  12  Pet.,  611. 

The  party  cannot,  then,  rest  upon  his  Spanish  title. 

6.  The  opinion  of  the  Supreme  Court,  reported  in  8  How., 
212,  was  very  deliberately  given.  A  motion  for  a  rehearing 
was  refused.  The  opinion  comprehends  within  its  principal 
property  to  a  very  large  amount,  and  possessions  and  con- 
tracts have  been  made  with  res^)ect  to  it. 
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Id  the  State  of  Alabama,  the  Supreme  Court  has  repeatedly 
acted  in  accordance  with  it,  and  has  regarded  it  as  the  settled 
law  of  the  land.  An  opinion  so  given,  entering  so  far  into 
the  law  of  property  of  the  country,  cannot  be  questioned 
without  producing  great  confusion,  8  Ala,,  909,  930  ;  7  Ala., 
883. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  ejectment  brought  by  the  plaintiff  in 
error  to  recover  a  lot  of  ground  in  the  town  of  Mobile,  in  the 
State  of  Alabama.  The  plaintiff  claimed  title  under  an  in- 
choate Spanish  grant,  dated  December  12,  1809,  and  an  act 
of  Congress  confirming  this  title,  passed  July  2,  1836,  and  a 
patent  from  the  United  States,  dated  March  15,  1837,  which 
issued  in  pursuance  of  the  act  of  Congress. 

The  validity  of  this  title  was  disputed  by  the  defendant, 
upon  the  ground  that  the  premises  were  a  part  of  the  shore 
of  a  navigable  tide-water  river,  lying  below  high-water  mark, 
when  the  State  of  Alabama  was  admited  into  the  Union  in 
1819 ;  and  that  therefore,  at  the  time  of  the  passage  of  the 
act  of  Ci>ngress,  the  sovereignty  and  dominion  over  the  place 
♦4781  ^^  *question  were  in  the  State,  and  not  in  the  United 
J  States.  And  the  court  instructed  the  jury,  that,  if  the 
land  described  in  the  plaintiff's  declaration  was  below  ordi- 
nary high-water  mark  at  the  time  Alabama  was  admitted  into 
the  Union,  the  confirming  act  of  Congress  and  the  patent 
conveyed  no  title  to  the  patentee. 

The  question  decided  in  the  State  court  cannot  be  regarded 
as  an  open  one.  The  same  question  upon  the  same  act  of 
Congress  and  patent  was  brought  before  this  court  in  the 
case  of  Pollard  v.  Hagan^  at  January  term,  1846,  reported  in 
8  How.,  212.  That  case  was  fully  and  deliberately  consid- 
ered, as  will  appear  by  the  report,  and  the  court  then  decided 
that  the  act  of  Congress  and  patent  conveyed  no  title.  The 
decision  of  the  Supreme  Court  of  Alabama,  from  which  this 
case  has  been  brought  by  writ  of  error,  conforms  to  the  opin- 
ion of  this  court  in  the  case  of  Pollard  v.  Hagan.  And  it 
must  be  a  very  strong  case  indeed,  and  one  where  mistake 
and  eiTor  had  been  evidently  committed,  to  justify  this  court, 
after  the  lapse  of  five  years,  in  reversing  its  own  decision ; 
thereby  destroying  rights  of  property  which  may  have  been 
purchased  and  paid  for  in  the  mean  time,  upon  the  faith  and 
confidence  reposed  in  the  judgment  of  this  court.^     But,  upon 


^  Applied.    Oromie  y.  Trustees  of  Wabash  ffc.  Canal,  71  Ind.»  212. 
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a  review  of  the  case,  we  see  no  reason  for  doubting  its  cor- 
rectness, and  are  entirely  satisfied  with  the  judgment  then 
pronounced. 

It  has  been  supposed,  in  the  argument  for  the  plaintiff,  that 
the  proceedings  in  Congress  upon  the  report  of  the  commis- 
sioners in  relation  to  the  title  claimed  under  the  Spanish  au- 
thorities, which  have  now  been  referred  to,  distinguish  this 
case  from  that  of  Pollard  v.  Hagan.  But  this  Spanisli  title 
was  acquired  in  1809,  and  it  has  been  repeatedly  decided  that 
a  Spanish  grant  in  this  temtory,  whether  inchoate  or  com- 
plete, made  after  the  treaty  of  St.  Ildefonso,  in  1800,  did  not 
convey  any  right  in  the  soil  to  the  grantee.  And  this  sub- 
ject was  again  considered  and  decided,  after  careful  research 
and  examination,  at  the  present  term,  in  the  case  of  Jtet/nes 
V.  United  States^  and  the  former  decisions  reaffirmed.  Un- 
doubtedly, Congress  might  have  granted  this  land  to  the 
patentee,  or  connrmed  his  Spanish  grant,  before  Alabama  be- 
came a  State.  But  this  was  not  done.  And  the  existence 
of  this  imperfect  and  inoperative  Spanish  grant  could  not 
enlarge  the  power  of  the  United  States  over  the  place'  in 
question  after  Alabama  became  a  State,  nor  authorize  the 
general  government  to  grant  or  confirm  a  title  to  land  when 
tlie  sovereignty  and  dominion  over  it  had  become  vested  in 
the  State. 

The  judgment  of  the  Supreme  Court  of  Alabama  is  there- 
fore affirmed. 

ORDER.  [*479 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Alabama,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 


♦»•<• 


Lessee  of  Isaac  Atkinson,  Plaintiff  in  error,  t^.  John 

Cummins. 

The  rule  of  evidence,  as  stated  by  Tindal,  Chief  Justice,  in  the  case  of  Miller 
T.  Travers  (8  Bing.,  244),  sanctioned  by  this  court,  viz.: — ''In  all  cases 
where  a  difficulty  arises  in  applying  the  words  of  a  will  or  deed  to  the  sub- 
ject-matter of  the  devise  or  grant,  the  difficulty  or  ambiguity  which  is 
introduced  by  the  admission  of  extrinsic  evidence  may  be  rebutted  or 
removed  by  the  production  of  farther  evidence  upon  the  same  subject  cal- 
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culated  to  explain  what  was  the  estate  or  subject-matter  realtor  intended  to 
be  granted  or  devised." 
Therefore,  where  the  sheriff  sold  a  tract  of  land  under  a,  Jieri  facias,  and  made 
a  deed  of  it  to  the  purchaser,  and  it  appeared  afterwards  ttiat  the  debtor 
had  two  tracts  near  to,  but  separated  from  each  other,  and  the  sherifiTs  deed 
described  one  tract  accurately  except  that  it  called  to  bound  upon  two  par- 
cels of  land  which  were  actually  contiguous  to  the  other  tract,  and  the  pur- 
chaser took  possession  of  that  to  which  the  description  was  mainly  applica- 
ble, and  retained  possession  for  nearly  twenty  years,  parol  evidence  was 
admissible  to  show  that  the  levy  and  sale  applied  to  one  tract  only,  and  not 
both,! 


!  Where  reference  is  made  in  deeds 
to  a  recorded  plat,  and  in  an  eject- 
ment suit,  evidence  is  offered  to  show 
that  this  plat  differs  from  the  original 
plat,  the  evidence  ought  not  to  be 
admitted.  If  an  error  existed,  the 
proper  remedy  is  in  chancery  to  re- 
form the  deed.  Jones  y.  Johnson,  18 
How.,  160. 

Parol  evidence,  not  inconsistent 
with  a  written  instrument,  is  admis- 
sible to  apply  such  instrument  to  its 
subject.  Noonan  v.  Lee,  2  Black, 
499.  S.  P.  Edwards  v.  Tipton,  11 
N.  C,  222. 

Where  a  conveyance  of  real  estate 
is  made  to  the  grantee,  as  "  trustee " 
without  setting  forth  for  whom  or  for 
what  purpose  he  is  trustee,  parol  evi- 
dence is  admissible  to  establish  the 
fact.  Union  Pacific  R,  R.  Co.  v.  Z>«- 
rant,  6  Otto,  676. 

Previous  and  contemporary  trans- 
actions and  facts  may  be  very  prop- 
erly taken  into  consideration  to  ascer- 
tain the  subject-matter  of  a  contract, 
and  the  sense  in  which  the  parties 
may  have  used  particular  terms,  but 
not  to  alter  or  modify  the  plain  lan- 
guage which  they  have  used.  Braw' 
ley  V.  United  States,  6  Otto,  168. 

When  a  deed  of  a  town  lot  refers 
for  description  of  the  lot  to  the  offi- 
cial map  of  the  town  plat,  parol  evi- 
dence of  the  actual  survey  may  be 
received  to  correct  the  boundaries  of 
the  lot  as  indicated  by  the  map. 
(yParreU  v.  Harvey,  61  Cal.,  126. 

Declarations  of  a  grantor,  made  at 
uncertain  times  before  and  after  the 
conveyance,  not  being  part  of  the  res 
gestas,  are  not  admissible  to  explain 
what  he  intended  to  grant  by  the 
deed.  [Two  judges  dissenting.] 
Aguirre  v.  Alexander,  68  Cal.,  21. 

When  land  is  described  in  a  deed 
by  metes  and  bounds,  evidence  is  ad- 
missible to  show  that  the  particular 
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plat  in  controversy  is  not  included  in 
such  description.  Maguire  v.  Baker, 
hi  Ga.,  109. 

Where  all  the  rights  and  appurte- 
nances to  the  premises  are  conveyed 
by  the  deed,  parol  evidence  is  compe- 
tent to  show  that  the  use  of  an  alley 
was  one  of  such  rights.  Kirkpairidc 
V.  Brown,  69  Ga.,  460. 

When  the  language  describing  the 
land  conveyed  is  doubtful,  parol  evi- 
dence of  the  construction  given  to  the 
deed  by  the  subsequent  acts  of  the 
parties  thereto,  is  admissible.  Looejoy 
V.  Lovett,  124  Mass.,  270. 

Where  a  sheriff's  deed  described 
land  sold  under  execution  as  situated 
in  "  township  thirty."  Held,  that  parol 
evidence  was  admissible  to  show  that 
it  was,  in  fact,  situated  in  "  township 
thirty-six."  Terry  v.  Berry,  13  Nev., 
614. 

Evidence  of  practical  location  is 
permissible  only  where  there  is  an 
ambiguity  in  the  description  or  un- 
certainty in  its  application  to  the 
premises  granted,  or  where  the  loca- 
tion operates  as  an  estoppel  in  pais, 
Baldwin  v.  Shannon,  14  Vr.  (N.  J.), 
696. 

In  the  construction  of  any  written 
instrument,  it  is  competent  to  prove, 
by  extrinsic  evidence,  the  facts  sur- 
rounding the  parties,  so  that  the  court 
may  see  what  they  saw  and  know  what 
they  knew,  not  to  vary  or  alter  the 
writing,  but  to  give  it  effect  and  carry 
it  out  according  to  its  intent;  and 
when  it  is  apparent  upon  the  face  of 
the  instrument  that  something  was 
contemplated  and  agreed  upon  by  the 
parties,  which  they  have  not  distinctly 
defined  or  expressed  with  sufficient 
clearness,  parol  proof  connecting  the 
instrument  with  the  subject-matter  is 
allowable.  Gre^enpoint  Sugar  Co.  v. 
mutin,  69  N.  Y.,  328,  336.  A  party 
may  show  any  facts  and  drcomatances 
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This  case  came  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Penn- 
sylvania. 

It  was  an  action  of  ejectment  brought  in  the  Circuit  Court 
by  Isaac  Atkinson,  a  citizen  of  Ohio,  to  recover  a  tract  of 
land  in  Derry  tf>wnship,  Westmoreland  County  and  State  of 
Pennsylvania. 

The  whole  case  was  stated  in  the  bill  of  exceptions,  which 
it  is  only  necessary  to  recite. 

Copy  of  Bill  of  Exceptions. 

"  In  the  Circuit  Court  of  the  United  States,  Western  District 

of  Pennsylvania. 

"  Richard  Smith,  Lessee  of  Isaac  Atkinson,  a  Citizen  of 
the  State  of  Ohio,  v,  William  Stiles,  with  Notice  to 
John  Cummins,  a  Citizen  of  the  State  of  Pennsylvania. 

"  November  Term,  a.  d.,  1846. — Action  of  Ejectment. 

"Be  it  remembered,  that  at  the  November  term,  a.  d., 
1846,  of  the  said  court,  before  the  Honorable  R.  C.  Grier,  an 
associate  justice  of  the  Supreme  Court  of  the  United  States, 
and  the  *Honorable  Thomas  Irwin,  judge  of  the  said  r#40A 
District  Court,  judges  holding  said  court,  at  Pittsburg,  '- 


surrounding  the  making  of  a  contract, 
which  would  enable  the  jury  to  deter- 
mine the  subject-matter  to  which  the 
contract  was  in  fact  applicable.  Bick- 
ett  V.  Taylor,  65  How.  (N.  Y.)  Pr.,  126. 

The  court  will  not  hold  a  descrip- 
tion of  land  in  controversy  too  indefi- 
nite to  admit  parol  proof  to  identify 
it  when  such  description  calls  for 
natural  boundaries  and  the  lines  of 
adjoining  proprietors,  especially  when 
the  defendant  admits  in  his  answer 
that  he  withholds  the  possession  of 
the  land  claimed  by  the  plaintiffs. 
Wellons  y.  Jordan,  83  N.  C,  371. 

Extrinsic  testimony  is  admissible  to 
identify  land  described  in  a  deed  as 
"  a  tract  or  lot  of  land  known  as  the 
east  half  of  the  south-west  division  of 
§  17/'  although  such  testimony  shows 
that  the  land  so  conveyed  is  less  in 
quantity  than  the  mathematical  half 
of  the  division.  Scfdief  v.  Hart,  29 
Ohio  St.,  150.  Also  to  show  that  a 
heater  and  gas-fixtures  were  to  pass 
to  the  purchaser  uf  a  house,  under  a 


written  agreement  in  which  no  men- 
tion was  made  of  such  articles.  Hey- 
sham  V.  Dettre,  89  Pa.  St.,  506. 

If  there  is  any  ambiguity  in  a  deed 
as  to  the  quantity  of  land  conveyed 
thereby,  arising  from  a  conflict  be- 
tween the  calls  and  the  courses  and 
distances,  articles  of  agreement,  in 
pursuance  of  which  the  deed  was  exe- 
cuted, may  be  admitted  in  evidence 
to  show  the  intent  of  the  parties. 
Koch  V.  Dunkel,  90  Pa.  St.,  264. 

Parol  evidence  to  show  the  locality 
of  a  line  and  comer  designated  in  a 
grant  as  in  another  grant,  IleM,  ad- 
missible. Hughlelt  v.  Connor,  12  Iluisk. 
(Tenn.),  83.  And  to  show  that  erro- 
neous courses  and  distances  or  recitals 
in  a  deed  were  Inserted  by  mistake. 
Jones  V.  Sharp,  9  Hcisk.  (Tenn.),  060; 
Elliott  V.  Horton,  28  Gratt.  (Va.L  766. 
See  also  Bloomer  v.  Millinger,  1  Wall., 
340;  Clements  v.  Pearce,  63  Ala.,  284; 
Bauann  v.  George,  65  Id.,  259 ;  Fisher 
V.  Quackenlmsh,  83  111.,  310;  Crooks  v. 
VVhitford,  47  Mich.,  288. 
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in  said  district,  the  parties  in  this  cause  were  at  issue  upon  a 
plea  of  not  guilty  in  manner  and  form  as  the  said  plaintiff 
hath  thereof  in  his  declaration  complained,  by  said  John 
Cummins,  who  had  entered  into  and  filed  in  said  cause  the 
common  consent  rule,  confessing  lease,  entry,  and  ouster, 
&c.,  as  appears  of  record  in  the  same  ;  and  therefore  a  jury 
was  called,  and  regularly  and  legally  impanelled  and  sworn 
to  try  said  issue ;  and  on  the  trial  thereof,  the  plaintiff,  to 
prove  the  same  on  his  part,  gave  in  evidence  the  record  of  a 
judgment  in  the  Court  of  Common  Pleas  of  Westmoreland 
County,  Commonwealth  of  Pennsylvania,  in  favor  of  Thomas 
Pumroy,  for  the  use  of  John  Sloan,  junior,  against  George 
Pumroy,  on  the  5th  day  of  September,  1820,  for  the  sum  of 
four  hundred  dollars  debt  and  costs;  also  a  writ  of  fieri 
facias^  issued  on  said  judgment  from  said  court,  dated  De- 
cember 2d,  1820,  directed  to  the  sheriff  of  said  Westmoreland 
County,  a  levy  by  John  Klingensmith,  sheriff  of  said  county, 
of  said  writ,  on  all  the  right,  title,  and  claim  of  George  Pum- 
roy, of,  in,  and  to  a  certain  tract  of  land,  situate  in  Derry 
township,  adjoining  land  of  James  Henry,  Nathaniel  Doty, 
William  Reed,  William  Bell,  Robert  Thompson,  James  Wil- 
son, and  others,  containing  400  acres,  more  or  less,  about 
sixty  acres  cleared,  thirty  acres  of  which  is  in  meadow, 
having  thereon  erected  a  grist-mill,  shingle-roofed  log  dwell- 
ing-house, shingle-roofed  log  barn,  with  an  apple-orchard 
thereon  growing;  and  also  of  such  further  proceedings  in  the 
premises  as  showed  a  legal  and  valid  sale  by  said  sheriff  of 
the  premises  so  levied  upon,  as  aforesaid,  on  the  18th  of  Feb- 
ruary, A.  D.,  1822,  to  one  John  Rhey,  for  the  sum  of  fourteen 
hundred  and  one  dollars ;  also  a  deed  from  said  sheriff  to 
said  Rhey,  for  said  premises  so  levied  upon  and  sold  as  afore- 
said, duly  acknowledged  in  said  court  on  the  9th  day  of 
April,  1822 ;  and  also  evidence  that,  at  the  time  of  said  levy 
and  sale,  said  George  Pumroy  was  the  owner  of  said  prem- 
ises described  in  the  plaintiff's  declaration,  and  sought  to  be 
recorded  in  this  action;  also  a  convevance  in  fee  of  said 
premises  by  said  John  Rhey,  on  the  16th  of  June,  A.  D.,  1841, 
to  said  Isaac  Atkinson.  And  the  plaintiff,  on  said  trial,  for 
the  purpose  of  exhibiting  and  defining  what  he  claimed  as 
embraced  in  said  levy,  sale,  and  conveyance  to  said  Atkinson, 
as  aforesaid,  gave  in  evidence  the  plot  or  draft  marked  on 
the  outside  'A,  November  18th,  1846,'  hereto  attached,  and 
herewith  incorporated  as  a  part  of  this  bill,  and  claimed 
before  said  court  and  jury  that  said  levy,  sale,  and  convey- 
ance to  said  Rhey  embraced  and  contained  the  said  land 
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represented  in  said  *plot  or  draft  by  the  black  lines,  r«4o-i 
embracing  326J  acres,  and  also  158|  acres,  and  gave  ^ 
evidence  that  William  Bell  and  William  Reed,  two  of  the 
persons  named  as  adjoiners  of  the  said  158|  acres,  as  indi- 
cated on  said  plot  or  draft,  are  not  adjoiners  of  any  part  of 
the  326J  acres.  The  defendant,  on  the  contrary  thereof,  in- 
sisted and  claimed  that  said  levy  and  sale  did  not  embrace  or 
contain  any  part  of  the  land  described  in  the  plaintiffs  decla- 
ration (which  is  the  same  marked-  158J  acres  on  the  plot), 
but,  on  the  other  hand,  was  limited  and  confined  to  that 
marked  on  the  said  plot  326^  acres,  &c.;  and  thereupon,  after 
giving  evidence  to  show  that  the  improvements  on  the  said 
last-mentioned  tract  of  326 J  acres,  &c.,  corresponded  with  the 
description  in  the  levy,  that  the  tract  in  dispute  contained 
upwards  of  one  hundred  acres  of  cleared  land,  with  an  apple- 
orchard,  a  shingle-roofed  log  dwelling-house  and  barn  and 
stable  thereon  erected,  and  that  the  said  two  tracts  were 
entirely  distinct,  separate,  and  disconnected  from  each  other, 
in  order  further  to  prove  that  said  levy  and  sale  did  not 
embrace  or  contain  any  part  of  the  land  described  in  plain- 
tiffs declaration,  but,  on  the  other  hand,  was  limited  and 
confined  to  that  marked  on  the  plot  326|  acres,  called  John 
Klingensmith,  Esq.,  late  sheriff  of  Westmoreland  County,  by 
whom  the  levy  and  sale  in  the  case  were  made,  and  proposed 
to  prove  by  him  as  follows : — That  he  went  to  the  land  of 
George  Pumroy,  in  1821,  to  make  the  said  levy ;  that  the 
said  George  Pumroy  furnished  him  with  the  adjoiners  of 
both  tracts ;  that,  upon  inquiring  of  said  Pumroy  whether 
the  description  furnished  embraced  more  than  one  tract,  and 
learning  from  him  that  it  covered  both,  he  objected  to 
making  the  levy  in  that  way ;  that  the  said  Pumroy  acqui- 
escing in  his  decision,  he  then  struck  off,  as  well  as  he  could, 
the  names  given  to  him  as  adjoiners  exclusively  of  the  tract 
in  dispute  in  this  action,  and  supposed  that  he  had  stricken 
them  all  off;  that  on  the  inquisition  held  upon  the  levy, 
indorsed  on  the  fi*  fa.^  the  land  in  dispute  was  not  submitted 
to  the  jury,  or  acted  upon  by  them,  but  only  what  was  called 
the  mill  tract,  or,  in  other  words,  that  upon  which  the  pur- 
chaser entered  after  the  sale ;  that  at  sale,  upon  a  represen- 
tation made  to  him  by  some  of  the  bystanders  that  there  was 
an  ambiguity  in  the  description  of  the  land  which  rendered 
it  uncertain  whether  one  or  both  tracts  were  included  within 
it,  he  stated,  in  the  presence  and  hearing  of  John  Rhey,  that 
he  was  selling  only  the  mill  tract,  and  that  bidders  must  gov- 
ern themselves  accordingly ;  that  he  made  the  same  represen- 
tation to  Paul  Morrow,  by  whom  the  property  was  purchased, 
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as  the  agent  and  for  the  use  of  said  Khey ;  that,  after  the  said 
♦4821  ^^"^  ^®  ^^^  directed  to  *execiite  the  deed  to  said  Rhey, 
J  which  was  accordingly  done ;  that,  at  the  time  of  the 
execution  thereof,  it  was  again  represented,  and  perfectly 
understood  by  both  parties,  that  the  property  conveyed  in 
said  deed  embraced  only  the  mill  tract,  and  not  the  land  in 
dispute ;  and  that  at  a  subsequent  period,  not  very  remote 
from  the  time  of  the  said  sale,  upon  a  representation  to  him 
by  some  of  the  neighbours  that  the  said  Rhey  was  asserting 
his  claim  to  the  property  in  dispute  under  said  sale,  he  took 
occasion  to  inquire  of  him  whether  the  fact  was  as  repre- 
sented, to  which  the  said  Rhey  replied  that  he  might  have 
said  so  in  a  jocular  manner,  but  that  he  never  intended  to 
claim  both  tracts,  for  that  he  knew  that  he  never  bought 
both  tracts,  and  that  he  never  paid  for  both  tracts,  and  to 
claim  them  now  (then)  would  be  too  much  like  putting  his 
hand  into  another  man's  pocket  and  robbing  him. 

"To  the  admission  of  which  testimony  of  said  Klingen- 
smith,  proposed  to  be  given  by  the  defendant  as  aforesaid, 
the  plaintiff  objected,  and  insisted  that  the  same  could  not  be 
legally  admitted  for  the  purpose  aforesaid. 

"Whereupon  said  court  did  overrule  said  objection,  and 
admitted  said  testimony  of  said  Klingensmith  so  proposed  to 
be  given  as  aforesaid,  and  the  said  plaintiff  here  in  court,  and 
during  the  trial  of  said  cause,  excepts  to  the  judgment,  opinion, 
and  determination  of  said  court  in  admitting  said  testimony  ; 
and  as  the  facts  aforesaid  do  not  appear  of  record,  the  said 
plaintiff  prays  that  this  bill  of  exceptions  may  be  certified, 
signed,  and  sealed  by  the  judges  of  said  court,  that  the  same 
may  become  part  and  parcel  of  the  record  in  said  case.  By 
the  court  allowed  and  ordered  to  be  lodged  on  file. 

"  R.  C.  Grter,  [l.  s.] 

Thomas  Irwin.       [l.  s.j" 

The  jury  found  a  verdict  for  the  defendant. 
Upon  a  writ  of  error  sued  out  by  the  plaintiff,  the  case  was 
brought  up  to  this  court. 

It  was  argued  by  Mr.  Cooper^  for  the  plaintiff  in  error,  and 
Mr,  Wylie^  for  the  defendant  in  error. 

Mr.  Cooper  made  the  following  points. 

The  court  erred  in  admitting  the  testimony  of  John  Klingen- 
smith to  contradict,  var}'',  and  limit  the  description  of  the 
bond  as  recited  in  the  levy,  fieri  facias^  venditioni  exponas, 
and  deed  of  the  sheriff  to  the  purchaser. 
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I.  The  levy,  fieri  facias^  venditioni  exponas^  sheriffs  deed^ 
•and  acknowleagnient  thereof,  are  records,  aud  parol  r«40Q 
evidence  is  not  admissible  to  contradict,  vary,  or  limit  ^ 

the  description  of  the  premises  contained  in  them.  The  ex- 
tent of  the  grant  is  only  to  be  ascertained  by  levy,  fieri  facias^ 
venditioni  exponas^  and  deed.  Sergeant  v.  Ford^  2  Watts  & 
S.  (Pa.),  126 ;  Woodward  v.  Harbin^  1  Ala.,  104 ;  Hobson  v. 
Doe^  4  Blackf.  (Ind.),  487;  Hellman  v.  Hellman^  4  Rawle, 
448,  449;  Patterson  v.  Forry,  2  Pa.  St.,  456 ;  McClelland  v. 
Slingluff^  7  Watts  &  S.  (Pa.),  134 ;  Aulenbaugh  v.  Urnhehauer^ 

8  Watts  (Pa.),  50;  Beeson  v.  Hutchison,  4  Id.,  442-444; 
Streaper  v.  Fisher^  1  Rawle  (Pa.),  155 ;  Qrvhb  v.  Cruilford, 
4  Watts  (Pa.),  223 ;  ffai/nes  v.  Small,  9  Shep.  (Me.),  14 ; 
LawBon  v.  Main,  4  Pike  (Ark.),  184. 

II.  Natural  monuments,  clearly  visible,  such  as  a  road,  a 
stream,  adjoining  farms  or  lands,  prevail  over  other  marks, 
such  as  quantity,  improvements,  &c.,  and  even  over  courses 
and  distances.  Cox  v.  Cotich,  8  Pa.  St.,  147 ;  Sowe  v.  Bass, 
2  Mass.,  380-384 ;  Femam  v.  Wead,  6  Mass.,  131-183 ;  Wen- 
dell v.  Jackson,  8  Wend.  (N.  Y.),  185-190 ;  Jackson  v.  Moore, 
6  Cow.  (N.  Y.),  706;  Newton  v.  Pigon^s  Lessee,  7  Whart. 
(Pa.),  7,  11 ;  Cronister  v.  Cronister,  1  Watts  &  S.  (Pa.),  442 ; 
ffare  v.  Harris,  14  Ohio,  529. 

III.  George  Pumroy,  and  Cummins,  the  defendant,  who 
claims  under  him,  being  privy  in  estate,  were  in  default  in 
permitting  the  sheriflTs  deed  to  be  acknowledged.  Having 
stood  by  in  silence  when  they  should  have  spoken  out,  they 
are  estopped  from  alleging  that  all  that  was  levied  upon  and 
conveyed  to  the  plaintiff  by  deed  was  not  sold.  This  is  also 
so  in  relation  to  the  sheriff.  Zeigler  v.  Houtz,  1  Watts  &  S. 
(Pa.),  540 ;  Sergeant  v.  Ford,  2  Id.,  127 ;  Streaper  v.  Fisher, 
1  Rawle  (Pa.),'l61 ;  Thompson  v.  Phillips,  1  Baldw.,  271. 

IV.  In  cases  of  ambiguous  or  doubtful  description,  the 
court  adopts  the  construction  most  liberal  to  the  purchaser. 
This  is  true  of  purchasers  at  judicial  as  well  as  other  sales. 
1  Shepp.  Touch.,  82,  83 ;  Jacksony.  Blodget,  16  Johns.  (N.  Y.), 
178,  179 ;  Jackson  v.  O-ardner,  8  Id.,  394-406 ;  Doe  v.  Dixon, 

9  East,  15,  16 :  Palmer^s  Case,  2  Co.,  74 ;  Inman  v.  KtUz,  10 
Watts  (Pa.),  90-100 ;  Strein  v.  Zeigler,  1  Watts  &  S.  (Pa.), 
259,  260. 

Mr*  Wylie,  for  the  defendant  in  error,  made  the  following 
points. 

1.  In  Pennsylvania  there  is  no  court  of  equity,  but  equi- 
table principles  are  applied,  under  the  direction  of  the  courts 
of  law,  in  the  same  manner  as  legal  principles.  Kuhn  v.  Nixon, 
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15  Serg.  &  R.  (Pa.),  118 ;  Hawthorn  v.  Brmison^  16  Id.,  278 ; 
♦4841  ^^^^^  *E8tate^  2  Rawle  (Pa.),  252.  Ejectment  is  a 
-■  substitute  for  a  bill  in  equity,  and  may  be  defeated  by 
the  same  considerations  which  would  defeat  a  bill  for  a  specific 
performance  in  a  court  of  equity.  Pennock  v.  Freeman^  1 
Watts  (Pa.),  408. 

2.  Equity  will  not  permit  a  party  to  enforce  compliance  with 
a  deed  or  contract,  when  such  compliance  would  work  a  fraud 
on  the  other  party.  Woollam  v.  Heam^  7  Ves.,  211 ;  2  Atk., 
98 ;  Story,  Eq.,  §  769.  And  parol  evidence  is  admissible  to 
show  the  fraudulent  purposes.  Bowman  v.  BittenbendeVy  4 
Watts  (Pa.),  290 ;  Oliver  v.  Oliver,  4  Rawle  (Pa.),  141 ;  Hultz 
V.  Wrighty  16  Serg.  &  R.  (Pa.),  345 ;  Mitchell  v.  Kintzer,  5  Pa. 
St.,  216 ;  Greenl.  on  Ev.,  §  248.  And  it  is  an  admitted  prin- 
ciple, that  courts  of  law  have  concurrent  jurisdiction  with 
courts  of  chancery,  in  cases  of  fraud.  Q-regg  v.  Lessee  of 
Sayrey  8  Pet.,  244. 

3.  The  evidence  was  for  the  purpose  of  applying  the  deed 
to  its  proper  subject,  and  therefore  competent.  1  Geenl.  on 
Ev.,  §  801. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  single  question  in  this  case  arises  on  a  bill  of  excep- 
tions to  the  admission  of  certain  testimony.  In  order  to  judge 
of  its  correctness,  we  must  ascertain  what  was  the  matter  in 
dispute  before  the  jury  at  the  time  the  testimony  was  offered 
and  received. 

The  action  was  ejectment  for  a  tract  of  land  containing 
158J  acres.  In  1822,  George  Pumroy  was  owner  of  this  tract, 
and  also  of  another  of  326^  acres,  lying  near  to  it,  but  not  ad- 
joining. A  judgment  had  been  obtained  against  Pumroy  for 
the  sum  of  $400,  and  an  execution  issued,  on  which  the  sher- 
iff returned  that  he  had  levied  on  '^  a  certain  tract  of  land, 
situate  in  Derry  township,  adjoining  lands  of  James  Henry  " 
(and  a  number  of  others),  "containing  400  acres,  more  or 
less,  of  which  60  acres  were  cleared  land,  and  30  acres  of 
meadow,  and  on  which  were  erected  a  grist-mill,  dwelling- 
house,"  &c.,  &c.  A  sale  was  made  by  the  sheriff  under  a  writ 
of  venditioni  ezponaSy  and  a  deed  delivered  by  him  to  John 
Rhey,  legally  conveying  to  him  the  tract  of  land  as  described 
in  the  levy.  Under  this  deed,  Rhey  took  possession  of  the 
tract  of  326^  acres,  on  which  the  grist-mill  was  erected,  and 
has  held  it  from  the  year  1822  till  the  present  time.  In  1841, 
he  made  a  conveyance  to  Isaac  Atkinson,  the  plaintiff's  lessor, 
a  citizen  of  Ohio,  in  whose  name  the  present  ejectment  was 
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instituted  for  the  other  tract,  owned   by  Pumroy,  of  158  i 
acres,  and  now  in  the  possession  of  the  defendant,  Cummins. 

The  only  evidence  oflFered  in  support  of  the  plaintiff's  claim 
*was,  that  two  of  the  adjoining  tracts,  called  for  as  r»iQc 
boundaries  in  his  deed,  did  not  adjoin  the  mill  tract  of  '- 
326^  acres,  but  were  contiguous  to,  and  adjoined  the  tract  of 
158|  acres.  It  was  admitted,  that  all  the  other  parts  of  the 
description  correctly  applied  to  the  larger  tract,  but  it  was 
contended  that,  if  this  portion  of  the  description  applied  only 
to  the  other,  the  levy  and  deed  for  this  reason  included  both. 

The  defendant,  on  the  contrary,  insisted  that  the  levy  and 
sale  did  not  embrace  any  part  of  the  land  in  dispute,  and 
gave  evidence  to  prove  that  it  was  a  distinct  and  separate 
tract  of  land,  having  a  house,  barn,  orchard,  and  100  acres  of 
cleared  land,  not  occupied  or  used  in  connection  with  the 
larger  or  mill  tract.  They  contended,  also,  that  the  deed 
called  for  but  one  tract  of  land,  which  was  well  described, 
except  in  this  one  particular,  which  was  evidently  an  am- 
biguity, caused  by  a  mistake  of  the  sherifl  in  making  his  levy. 

The  defendant  might,  perhaps,  have  safely  rested  his  case 
on  the  evidence  as  it  now  stood,  but,  in  order  to  remove  all 
possible  doubt,  he  offered  to  prove  by  the  sheriff  *'  how  the 
mistake  in  the  description  occurred ;  and  that  the  purchaser 
and  other  bidders  at  the  sale  had  remarked  this  ambiguity  in 
the  description,  and  were  informed  how  it  happened,  and 
were  perfectly  aware  that  but  one  tract  was  levied  on  and 
offered  for  sale,  called  the  mill  tract.  That  Rhey,  the  pur- 
chaser, was  fully  aware  of  it,  and  accordingly  claimed  and 
took  possession  of  the  mill  tract  only;  that  the  slieriff, 
having  afterwards  heard  a  report  that  Rhey  was  asserting  a 
claim  to  the  property  in  dispute,  took  occasion  to  inquire  of 
him  if  it  was  true ;  and  that  Rhey  replied,  '  that  if  he  liad 
said  so  it  was  only  in  jest ;  that  he  had  bought  and  paid  for 
one  tract  only,  and  to  claim  them  both  would  be  too  much 
like  putting  his  hand  in  his  neighbour's  pocket  and  robbing 
him.'" 

To  the  reception  of  this  testimony  the  plaintiff's  counsel 
objected,  and  the  admission  of  it  by  the  court  forms  the  sub- 
ject of  the  bill  of  exceptions  now  under  consideration. 

It  is  contended  that  this  testimony  ought  not  to  liave  been 
received,  because  "  the  levy,  fieri  facias^  venditioni  exponas^ 
sheriff's  deed,  &c.,  are  records,  and  parol  evidence  is  not 
admissible  to  contradict,  vary,  or  limit  the  description  of  the 
premises  contained  in  them." 

This  proposition  is  undoubtedly  true.  But  it  assumes  the 
very  fact  in  dispute,  and  ou  which  the  jury  were  about  tq 
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pass,  on  parol  proof  given  by  both  parties.  It  is  true  that,  if 
a  sheriff  levies  on  a  whole  tract  of  land,  and  describes  it  accu- 
rately in  his  levy  and  deed,  parol  testimony  cannot  be  re- 
*4861  ceived  to  show  *that  he  intended  to  sell  less  than  his 
-I  deed  describes,  or  that  he  expected  a  part  of  the  prem- 
ises at  the  time  of  the  sale. 

But  that  is  not  the  case  before  us.  The  testimony  offered 
is  not  to  contradict  the  levy  and  deed,  but  to  explain  and  con- 
firm them.  The  plaintiff's  testimony  had  shown  that  there 
was  a  latent  ambiguity  on  the  face  of  his  deed.  It  purported 
to  convey  a  single  tract  of  land ;  it  described  one  ti'act  com- 
pletely, with  a  single  exception  which  applied  to  another.  It 
might  be  void  for  uncertainty,  if  its  description  equally  ap- 
plied to  two  tracts,  while  it  clearly  purported  to  convey  but 
one.  It  might  convey  one,  and  the  part  of  the  description 
which  did  not  apply  to  that  would  be  rejected  fis  falsa  demon- 
stration or  misdescription.  Or  it  might  possibly  be  intended 
to  convey  both  ;  but  in  the  present  case  the  latter  supposition 
had  hardly  a  shade  of  probability  to  support  it. 

It  would  be  of  little  profit  to  notice  the  infinite  variety  of 
cases  on  this  subject,  or  to  seek  for  one  precisely  in  point  with 
the  present.  The  general  rule  is  well  stated  by  Tindal,  Chief 
Justice,  in  the  case  of  Miller  v.  Travers  (8  Bing.,  244),  that 
"  in  all  cases  where  a  difficulty  arises  in  applying  the  words 
of  a  will  or  deed  to  the  subject-matter  of  the  devise  or  grant, 
the  difficulty  or  ambiguity  which  is  introduced  by  the  admis- 
sion of  extrinsic  evidence  may  be  rebutted  or  removed  by  the 
production  of  further  evidence  upon  the  same  subject  calcu- 
lated to  explain  what  was  the  estate  or  subject-matter  really 
intended  to  be  granted  or  devised." 

The  deed  in  this  case  called  for  but  a  single  tract  of  land, 
the  purchaser  had  himself  taken  possession  and  held  up  to 
certain  boundaries  for  near  twenty  years,  and  had  thus  by  his 
acts  given  his  own  construction  of  an  ambiguity  in  his  deed 
which  he  now  showed  by  extrinsic  evidence  to  exist.  The 
evidence  offered  tended  to  confirm  what  appeared  on  the  face 
of  the  deed ;  that  but  one  tract  was  sold ;  that  the  practical 
location  of  this  grant  made  by  the  purchaser  was  correct;  that 
he  had  not  acted  under  a  mistake  of  his  just  rights,  but  had  a 
due  appreciation  of  the  merits  of  the  claim  now  set  up  to  the 
land  in  question.  This  testimony  may  have  been  superfluous 
and  unnecessary,  but  was  not  irrelevant  or  illegal.  It  did  not  con- 
tradict the  record  or  deed  under  which  the  plaintiff  claimed, 
but  showed  the  gross  injustice  of  the  claim  now  attempted  to 
be  established  under  cover  of  an  ambiguity  in  their  terras. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed- 
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OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
*record  from  the  Circuit  Court  of  the  United  States  for  r#  1 07 
the  Western  District  of  Pennsylvania,  and  was  argued  *- 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  af- 
firmed, with  costs. 


•  »m%$ 


Obadiah  B.  Brown,  Plaintiff  in  ebrob,  v.  The  United 

States. 

The  United  States,  Plaintiffs  in  ebbob,  v.  Obadiah 

B.  Bbown. 

An  act  of  Congress  passed  on  the  2d  of  July,  1836  (5  Stat,  at  L.,  83),  directs 
that,  where  any  money  has  been  paid  out  of  the  funds  of  the  Post-Office  De- 
partment to  any  person  in  consequence  of  fraudulent  representations  or  by 
mistake,  collusion,  or  misconduct  of  any  officer  or  clerk  of  the  Department, 
the  Postmaster-General  shall  institute  a  suit  to  recover  it  back. 

Where  the  person  who  was  the  chief  clerk  and  treasurer  of  the  Post-Office  l>e- 
partment  transferred  to  the  Department  a  deposit  which  he  had  made,  in 
his  own  name,  in  a  bank  which  had  become  broken,  and  in  consequence  of 
such  transfer  received  the  whole  value  of  the  deposit  from  the  Depart- 
ment, it  was  a  case  which  fell  within  the  statute;  and  the  adjudication  of 
the  Postmaster-General,  ordering  the  person  to  be  credited  upon  the  books 
and  to  receive  the  money,  cannot  be  considered  a  final  adjudication,  closing 
the  transaction  from  judicial  scrutiny. 

llie  rules  and  regulations  of  the  Post-Office  Department  placed  the  whole  sub- 
ject of  finance  under  the  charge  of  the  chief  clerk.  It  was  within  the  range 
of  his  official  duties,  therefore,  to  superintend  ail  matters  relating  to  finance, 
and  he  was  not  entitled  to  charge  a  commission  for  negotiating  loans  for 
the  use  of  the  Department. 

These  two  cases  were  merely  branches  of  a  single  case 
which  was  tried  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  holden  in  and  for  the  County  of 
Washington. 

The  suit  was  instituted  by  the  United  States  against  Oba- 
diah B.  Brown,  upon  an  account,  two  items  only  of  which 
were  disputed.  Upon  one  of  these  items  the  instruction  of 
the  court  to  the  juiy  was  unfavorable  to  Brown,  and  he  took 
a  bill  of  exceptions  to  it.  This  constituted  the  first  case. 
Upon  the  second  item,  the  instruction  was  unfavorable  to  the 
United  States,  and  they  excepted. 

The  account  upon  which  the  suit  was  brought  was  as  fol* 
lows,  viz. :  — 
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*4881  *^'^^*^^^^  ^-  Brown,  late  Treasurer  Post-Office  Depart- 

J  ment,  in  account  with  the  United  States. 

Dr.  Ob- 


1836. 

1845. 

Jan.    27. 

To  cash, 

92,600.00 

Mar.  31. 

By  amount  of  his 

Feb.    18. 

"  cash, 

892.50 

bill,  dated  14  Feb- 

"     19. 

"   cash. 

2,088.61 

ruary,    1835,  No. 

April  10. 

"  cash. 

1,452.00 

June  26. 

460,  paid  sundry 
persons    for    ser- 
vices in  Post-Office 
Department.            9802.69 
By     amount    paid 
sundry  persons  for 
services   in  Post- 
Office    Depart- 
ment, as  per  bill 
on  file,                     1,462.00 
Balance,  .     .    .  4,688.61 

16,843.20 

96,843.20 

To  balance,  94,588.61 

The  two  items  in  dispute  were  the  charges  of  $2,500  and 
$2,088.61.  The  first  of  these,  viz.  that  of  $2,500,  is  not  the 
first  taken  up  in  the  bill  of  exceptions,  or  in  the  opinion  of 
the  court.  In  both,  the  latter  item  of  $2,088.61  is  treated 
and  disposed  of  in  the  first  instance. 

The  whole  of  the  facts  in  the  case  are  set  forth  in  the  two 
bills  of  exceptions,  which  are  recited  in  the  opinion  of  the 
court.     It  is  therefore  unnecessary  to  repeat  them  here. 

The  cause  was  argued  in  this  court  by  the  Attorney-Gene- 
ral {Mr.  Johnson)^  for  the  United  States,  and  by  Mr.  Bradley 
and  Mr.  Ooxe^  for  Mr.  Brown. 

Mr.  Johnson  referred  to  the  Post-Office  Act  of  Sd  March, 
1826  (4  Stat,  at  L.,  102),  and  made  the  following  points. 

1.  That  the  fact  being  known  to  Mr.  Barry,  the  Postmaster- 
General,  that  the  Bank  of  Maryland  had  failed,  and  that  the 
Union  Bank  held  the  certificates  given  to  the  former  by  the 
Post-Office  Department,  and  that  the  certificate  to  Brown 
given  by  the  Bank  of  Maryland  was  for  his  private  account, 
he  had  no  lawful  authority  to  assume  and  pay  the  same  to 
Brown. 

2.  That  if  he  had,  in  the  absence  of  all  improper  intent, 
there  was  evidence  from  which  the  jury  might  infer  mistake 
of  fact,  collusion,  or  misconduct  in  the  Postmaster-General  in 
making  such  ])ayment. 

8,  That  there  was  no  evidence  from  which  the  jury  could 
infer  that  there  was  any  agreement  to  allow  the  defendant 
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the  commissions  claimed  by  him,  or  from  which  it  could  be 
allowed.     Gratiot  v.  The  United  States^  4  How.,  110. 

The  counsel  for  Mr.  Brown  contended  that,  with  respect 
to  the  item  of  J?2,088.61,  the  charge  of  the  Circuit  Court  was 
correct,  and  fell  within  the  ruling  of  this  court  in  the  csise  of 
*The  United  States  v.  The  Bank  of  the  Metropolis^  16  r#^oQ 
Pet.,  377,  400,  401 ;  and  with  respect  to  the  item  of  L  ^^^ 
f 2,500,  they  contended : — 

1.  The  services  rendered  by  Mr.  Brown,  and  for  which  he 
claimed  this  compensation,  were  not  such  as  were  ordinarily 
attached  to  the  duties  of  the  office  held  by  him. 

2.  They  were  rendered  at  the  instance  of  the  government, 
and  he  was  obliged,  under  the  circumstances,  to  perform  the 
labor,  and  assume  the  responsibility  necessary  to  execute  that 
service. 

3.  He  was  entitled  to  an  equitable  allowance  for  such  extra 
service,  to  be  graduated  by  the  amount  paid  for  like  services 
under  similar  circumstances. 

4.  The  Department  had  paid  for  like  services,  under  similar 
circumstances,  more  than  was  demanded  by  him. 

And  to  sustain  these  propositions  they  relied  on  The  United 
States  v.  MacdanieU  7  Pet.,  1 ;  The  United  States  v.  Ripley^ 
7  Pet.,  26,  26  ;   The  United  States  v.  Fillehrown,  7  Pet.,  44. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  upon  writs  of  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  for  the  County  of  Washington. 

The  facts  of  this  case,  and  the  questions  of  law  arising  there- 
from, will  appear  in  the  following  stjitement  of  the  proceedings 
in  the  Circuit  Court. 

In  the  year  1839  the  United  States  instituted  an  action  on 
the  case  against  the  defendant  in  error,  to  recover  of  him  the 
sum  of  #4,688.61,  in  obedience  to  the  directions  of  the  seven- 
teenth section  of  the  act  of  Congress  of  July  2,  1836  (6  Stat- 
utes at  L.,  83),  which  declares,  "  That  in  all  cases  where  any 
sum  or  sums  of  money  have  been  paid  out  of  the  funds  of  tlie 
Post-Office  Department  to  j\ny  individual  or  individuals  under 
pretence  that  service  hjis  been  performed  therefor,  when  in 
fact  such  service  has  not  been  performed,  or  by  way  of  ad- 
ditional allowance  for  increased  service  actually  rendered 
when  the  additional  allowance  exceeds  the  sum  which,  by  the 
provisions  of  the  law,  might  rightfully  have  been  allowed 
therefor,  and  in  all  other  cases  where  moneys  of  the  depart- 
ment have  been  paid  over  to  any  person  in  consequence  of 
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fraudulent  representations,  or  by  mistake,  collusion,  or  mis- 
conduct oiF  any  officer  or  clerk  of  the  Department,  it  shall  be 
the  duty  of  the  Postmaster-General  to  cause  suit  to  be  brought 
in  the  name  of  the  United  States  of  America  to  recover  back 
the  same,  or  the  excess,  as  the  case  may  be,  with  interest 
thereon." 

♦4.Q01  *The  declaration  counted  upon  an  insimul  computaft- 
J  ««n^,upon  money  paid,  upon  money  lent  and  advanced, 
and  upon  money  had  and  received.  The  account  exhibiting 
the  claim  of  the  United  States  consisted  of  four  items,  and  is 
in  the  following  form. 

**  Obadiah  B.  Brown,  late  Treasurer  Post-Office  Department, 
Dr.  in  account  with  the  United  States.  Cr. 


1835. 

1845. 

Jan.    27. 

To  cash, 

^,500.00 

Mar.  31. 

By  amount  of  his 

Feb.    18. 

"    cash. 

802.59 

bill,  dated  14  Feb- 

"       19. 

"   cash. 

2,088.61 

niary,   1835,    No. 

April  10. 

"   cash. 

1,452.00 

Jane  20. 

460,  paid  sundry 
persons    for    ser- 
vices in  Tost-Offlce 
Department,            9802.59 
By    amount     paid 
sundry  persons  for 
services  in    Post- 
Off  i  c  e    Depart- 
ment, as  per  bill 
on  file,                     1,452.00 
Balance,  .    .    .  4,588.61 

16,843.20 

96,843.20 

To  balance,  94,588.61 

"  I  certify  that  the  foregoing  is  a  true  statement  of  the  ac- 
count of  Obadiah  B.  Brown,  late  treasurer  of  the  Post-Office 
Department,  as  audited  and  adjusted  at  this  office. 

"  In  testimony  whereof  I  have  hereunto  subscribed  my 
name,  and  caused  to  be  affixed  my  seal  of  office,  at  Washing- 
ton, this  2d  day  of  July,  in  the  year  1839. 

"  C.  K.  Gardiner, 
Auditor  of  the  Treasury  for  Post- Office  Department.^* 

The  second  and  fourth  items  of  this  account  were  extin- 
guished by  credits  equal  to  their  amount ;  the  first  and  third 
items  were  alone  contended  for  by  the  United  States.  The 
jury  found  a  verdict  for  the  plaintiffs  for  the  first  item,  and 
rejected  the  third,  under  the  instruction  of  the  Circuit  Court. 

At  the  trial,  bills  of  exception  to  the  rulings  of  the  court 
were  sealed,  at  the  instance  of  both  the  plaintiffs  and  the  de- 
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fendant,  and  a  writ  of  error  is  prosecuted  by  either  party  in 
this  court. 

The  proofs  set  forth  in  the  bills  of  exception,  and  the  rul- 
ings of  the  Circuit  Court  upon  the  prayers  appended  to  those 
bills,  are  made  a  part  of  this  statement,  so  far  as  is  necessary 
to  present  the  questions  brought  up  for  review. 

"  The  plaintiffe,  to  sustain  the  issues  joined  on  their  part, 
and  to  establish  their  right  to  recover  the  third  item  in  the 
account,  of  $2,088.61,  gave  evidence  by  competent  testimony, 
that,  on  the  3d  of  May,  1833,  the  defendant  made  a  private 
deposit  of  his  own  funds  in  the  Bank  of  Maryland,  of  the  sum 
of  $2,000,  *bearing  interest  at  the  rate  of  five  per  cen-  r^^qi 
tum  per  annum,  and  received  a  dertificate  therefor.  *■ 
That  the  defendant  was  at  the  time  of  said  deposit,  and  con- 
tinued until  the  1st  of  February,  1835,  to  be,  the  chief  clerk 
and  treasurer  of  the  Post-Office  Department.  That  on  the 
5th  of  June,  1833,  the  Post-Office  Department  borrowed  of 
the  Bank  of  Maryland  $50,000,  payable  at  nine  and  twelve 
months,  and  gave  to  the  said  bank  two  certificates  of  $25,000 
each,  in  acknowledgment  of  this  loan.  These  certificates 
were  signed  by  the  defendant,  as  treasurer  of  the  Department. 
That  on  the  22d  of  June,  1833,  the  Bank  of  Maryland  bor- 
rowed of  the  Union  Bank  of  Maryland  $50,000,  and  deposited 
said  loan  certificates  as  collateral  security  therefor. 

"That  on  the  22d  of  March,  1834,  the  Bank  of  Maryland 
failed,  and  the  Post-Office  Department,  shortly  after,  knew  of 
that  fact.  That  on  the  22d  of  March,  1834,  the  Bank  of 
Maryland  made  a  general  assignment  to  John  B.  Morris  and 
Richard  W.  Gill,  as  trustees  for  the  benefit  of  its  creditors. 
And  that  both  the  Post-Office  Department  and  defendant 
were  notified  of  said  assignment  to  the  Union  Bank  of  the 
post-office  certificates,  as  early  as  the  8th  of  April,  1834. 

"  That  immediately  on  the  announcement  of  the  failure  of 
the  Bank  of  Maryland,  its  certificates  of  deposit  depreciated 
in  value  to  the  amount  of  eighty  per  cent.,  and  continued 
gradually  to  depreciate  until  some  three  or  four  years  after, 
when  they  had  fallen  as  low  as  twenty-five  per  cent.  That  on 
or  about  the  9th  of  September,  1834,  N.  Williams,  Esq.,  the 
District  Attorney  of  the  United  States,  and  acting  as  such, 
procured  to  be  made  on  said  certificate  of  deposit  given  to 
said  defendant  the  indorsement  thereon  signed  by  J.  B.  Mor- 
ris and  R.  W.  OiU. 
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"  *  Mr.  Wilson,  Cashier : — 

" '  Release  the  within  certificate,  with  interest  up  to  the  22d 
of  March,  on  deposit  to  be  checked  for. 

"  *  J.  B.  Morris, 

R.  W.  GiLi/,  Tru9tees. 
"  '  Zd  September,  1834.' 

"And  said  certificate,  with  the  indorsement  of  the  defend- 
ant Brown,  and  of  said  Morris  and  Gill,  was  then  by  him  pre- 
sented to  the  Bank  of  Maryland  by  said  Williams,  acting  as 
aforesaid,  and  the  said  certificate  was  then  and  by  it  can- 
celled, and  a  credit  given  for  the  amount,  with  the  interest  up 
to  22d  March,  1834,  to  the  Post-Office  Department,  being  the 
.QQ-i  amount  of  two  *thousand  and  eighty-eight  dollars  six- 
J  ty-one  cents :  this  credit  was  given  on  the  9th  of  Sep- 
tember, 1834,  and  in  a  day  or  two  after,  on  the  receipt  of  the 
account  showing  said  credit,  corresponding  entries  were 
made  on  the  books  of  the  Department,  charging  said  bank,  in 
general  account,  with  said  sum  of  two  thousand  and  eighty- 
eight  dollars  sixty-one  cents,  and  crediting  O.  B.  Brown, 
Treasurer,  &c.,  with  the  like  sum."  That  early  in  February, 
1836,  the  defendant  retired  from  his  office  in  the  Post-Office 
Department,  and  afterwards,  on  the  19th  of  February,  1836, 
the  Postmaster-General  caused  a  requisition  to  be  made  out 
in  favor  of  the  defendant  for  the  sum  of  $2,088.61 ;  and  upon 
this  requisition  a  corresponding  check  was  drawn,  pjiyable  to 
his  order,  for  the  like  amount,  which,  being  indorsed  by  him, 
was  duly  paid,  which  sum  so  paid  is  that  now  sought  to  be 
recovered.  That  on  or  about  the  6th  of  December,  1836,  an 
arrangement  was  made  between  the  said  Union  Bank  and 
the  then  Postmaster-General,  under  which  the  defendant  was 
recharged  with  the  sum  of  f  2,088.61,  and  the  Union  Bank 
thereupon  gave  the  bond  of  indemnity  in  the  following 
words. 


"  *  Know  all  man  by  these  presents,  that  we,  the  President 
and  Directors  of  the  Union  Bank  of  Maryland,  and  Robert 
Mickle,  of  the  SUitc  of  Maryland,  are  held  and  firmly  bound 
unto  the  United  States  in  the  full  and  just  sum  of  four  thou- 
sand dollars,  current  money  of  the  United  States,  to  be  paid 
to  the  said  United  States;  to  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves  and  each  of  us,  firmly  and  sev- 
erally, by  these  presents.  Sealed  with  our  seals,  and  dated 
this  5th  day  of  December,  in  the  year  1836. 

"'Whereas,  Amos  Kendall,  Postmaster-General  of  the 
United  States,  hath  allowed  and  paid  to  the  President  and 
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Directors  of  the  Union  Bank  of  Maryland  the  sum  of  two 
thousand  eighty-eight  t%  dollars,  claimed  to  be  due  to  the 
said  bank  from  the  Post-Office  Department,  which  claim  was 
disallowed  by  William  T.  Bariy,  former  Postmaster-General 
of  the  United  States,  and  the  amount  so  claimed  by  the  said 
bank  was  paid  to  a  certain  O.  B.  BroWn  by  the  said  Barry,  on 
the  ground  that  a  debt  due  to  the  said  Brown  from  the  Bank 
of  Maryland  could  be  legally  set  oflF  against  the  claim  of  said 
Union  Bank ;  and  the  said  Amos  Kendall,  as  Postmaster-Gen- 
eral as  aforesaid,  having  allowed  and  paid  the  claim  of  said 
Union  Bank,  and  recharged  the  said  O.  B.  Brown  with  the 
amount  so  received  by  him,  is  about  to  sue  the  said  O.  B. 
Brown  for  the  same,  in  which  suit  the  validity  of  said  set-oflf 
niJiy  be  brought  in  question. 

**'*Now,  the  condition  of  the  above  obligation  is  r*4QQ 
such,  that,  if  the  validity  of  said  set-off  should  in  the  '- 
siiid  suit  be  sustained  by  a  judicial  decision,  and  the  said 
Union  Bank  shall  thereupon,  on  demand,  fail  to  repay  the 
said  sum  of  two  thousand  and  eighty-eight  ^^^  dollare,  with 
legal  interest  thereon  from  the  time  they  received  the  same, 
the  above  obligation  to  be  in  full  force  ;  otherwise  to  be  void. 

"'H.  W.  Evans,      Fseal.] 
President  of  the  Union  Bank  of  mart/land, 

R.   MiCKLE,  [SBAL.] 

" '  Signed,  sealed,  and  delivered  in  presence  of 
Ch.  a.  Willamson.' 

"Whereupon  the  plaintiffs  closed  their  testimony;  and  the 
defendant  prayed  the  court  to  instruct  the  jury  that,  on  the 
evidence  aforesaid,  if  believed  by  the  jury,  the  plaintiffs  are 
not  entitled  to  recover  the  said  item  of  IJ2,088.61. 

"  And  the  court,  being  of  the  opinion  that,  by  the  evidence 
aforesaid,  it  ai)peared  that  the  former  Postmaster-General 
(Barry)  had,  within  the  scope  of  his  official  authority,  and 
with  full  possession  of  the  facts  involved  in  the  case,  adjudi- 
cated the  question  of  the  right  of  the  defendant  to  receive 
the  said  item  of  $2,088.61,  and,  under  the  said  adjudication, 
the  same  had  been  paid  to  the  defendant,  and  that  this  court 
has  no  authority  to  review  and  reverse  the  said  adjudication 
for  errors  of  law  therein,  and  that,  from  the  evidence  afore- 
said, the  jury  cannot  infer  mistake  of  fact,  collusion,  or  miscon- 
duct of  the  said  Postmaster-General,  gave  the  instruction  as 
prayed,  to  which  instruction  as  given,  the  plaintiffs  excei)ted. 

"The  defendant  having  admitted  the  receipt  by  him  of 
the  sunr  of  4^2,600,  as  charged  in  plaintiffs'  account,  offered 
and  i*ead  in  evidence  an  account  presented  by  him  to  the 
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Department,  claiming  sundry  allowances  as  for  commission 
for  the  disbursement  of  sundry  sums  made  by  him  from  the 
contingent  fund  of  the  Post-Office  Department,  and  for  the 
like  commissions  on  the  sum  of  $190,000,  being  the  amount 
of  sundry  loans  negotiated  by  him,  at  the  request  of  the 
Postmaster-General,  for  the  use  of  said  Department,  as 
charged  and  claimed  in  said  account,  and  then  gave  evidence 
tending  to  prove,  by  credible  and  competent  witnesses,  that 
he,  the  said  defendant,  while  chief  clerk  of  the  Post-OfBce 
Department,  was  employed  by  the  said  Postmaster-General 
to  negotiate  said  loans;  that  he  faithfully  performed  that 
duty,  and  did  negotiate  the  several  loans  lor  the  sums  with 
the  parties,  and  at  the  times  mentioned  in  the  items  of 
♦4941  ^'^^^S^  "^  ^^®  account.  He  further  gave  *testimony 
-'  tending  to  show  that  no  loans  were  ever  made  and 
negotiated  by  or  for  the  use  of  the  Department,  except  dur- 
ing the  period  when  Major  Barry  held  the  office  of  Post- 
master-General, and  that  no  other  officer  or  clerk  attached  to 
the  General  Post-Office  had  ever  been  employed  in  the  nego- 
tiation of  any  loans  for  the  use  of  said  Department;  that 
during  the  same  period  of  time  another  person,  viz.  Samuel 
L.  Governeur,  then  postmaster  at  New  York,  was,  in  like 
manner,  employed  to  negotiate  similar  loans  for  the  use  of 
said  Department,  as  a  special  agent;  that  loans  were  thus 
negotiated  by  said  Governeur,  as  such  special  agent,  some- 
times at  a  very  high  premium,  on  one  occasion  paying  for  the 
same  at  the  rate  of  three  per  cent,  per  month,  besides  collat- 
eral advantages  to  the  lender ;  that  for  the  loans  thus  nego- 
tiated by  said  Governeur  he  claimed  and  was  allowed  five 
per  cent,  commission  when  he  lent  his  own  personal  respon- 
sibility, and  two  and  a  half  per  cent,  when  he  incurred  no 
responsibility ;  and  these  commissions  were  allowed  and 
credited  him  by  the  Department  in  the  settlement  of  his 
accounts ;  that  the  defendant,  in  the  negotiations  intrusted 
to  him,  went  personally  to  Baltimore  and  Philadelphia, 
where  the  same  were  conducted  and  effected,  and  that  he  has 
never  received  any  remuneration  for  his  services,  or  for  his 
expenses  in  attending  to  said  business. 

"The  defendant  further  gave  parol  evidence,  tending  to 
show  that  no  negotiations  of  loans,  other  than  those  made 
by  the  defendant,  were  ever  made  by  the  Post-Office  Depart- 
ment, or  by  the  Department's  chief  clerk,  and  such  duties 
had  never,  before  or  since,  been  performed  by  any  other  chief 
clerk  or  treasurer,  and  that  if  any  other  person  had  been 
employed  to  perform  said  business,  not  connected  with  the 
Department,  such  person  would  have  claimed  and  received  a 
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compensation  of  two  and  a  half  per  cent,  commission  on  the 
amount  so  borrowed. 

"  And  thereupon,  the  plaintiffs  offered  further  evidence  to 
prove  that,  during  all  the  time  aforesaid  in  which  the  loans 
aforesaid  were  negotiated  by  the  defendant,  he  was  chief 
clerk  and  treasurer  of  the  Post-Oftice  Department,  and  as 
such  received  a  stated  salary  fixed  by  law,  and,  as  treasurer, 
had  charge  of  the  financial  duties  of  the  Dej)artment ;  that 
the  general  outline  of  his  duties  is  stated  in  the  published 
rules  and  regulations  of  March  4, 1833,  issued  by  the  Post- 
master-General, but  there  were  other  minor  duties  for  which 
there  were  verbal  directions ;  that  the  disbursements  of  the 
contingent  expenses  of  the  Department,  and  the  settlement  of 
accounts  therefor  at  the  Treasury,  down  to  the  year  1815, 
had  been  by  the  Postmaster-General,  and  since  that  year  by 
officers  of  the  *Department  assigned  to  that  duty  in  r*4Qc 
addition  to  their  other  duties;  that  the  defendant  was  ^ 
disbursing  agent  from  1829  to  some  time  in  February,  1885, 
and  as  such  settled  quarterly  accounts  of  his  agency  at  the 
Treasury ;  that  no  allowance  had  ever  been  made  for  such 
services  beyond  the  stated  salaries  of  the  officers,  and  none 
had  been  asked  for  by  any  officer  except  by  the  defendant, 
long  after  he  had  settled  his  accounts,  and  had  retired  from 
office ;  that  before,  and  during,  and  ever  since  the  years  1833 
and  1834,  in  which  said  loans  were  negotiated  by  defendant, 
it  was  the  frequent  usage  of  the  Department  for  the  Postmas- 
ter-General to  send  its  officers  to  points  of  the  country  distant 
from  the  office,  or  special  business  connected  with  their  re- 
spective branches  of  the  service,  and  they  had  never  claimed 
or  been  allowed  any  compensation  therefor,  except  their 
actual  expenses,  in  addition  to  their  stated  salaries,  which 
continued  to  run  on  during  their  absence,  and  that  no  dis- 
tinction was  known  or  recognized  in  this  respect  between  the 
financial  and  other  divisions  of  the  department ;  that  during 
his  treasurership  the  defendant  had  made  no  claim  for  com- 
missions on  the  loans  aforesaid  made  by  him ;  that  his  prede- 
cessor in  charge  of  the  financial  department  was  the  First 
Assistant  Postmaster-General,  who  held  the  office  during 
several  years,  down  to  March,  1843,  and  during  that  time,  by 
direction  of  the  Postmaster-General,  negotiated  with  distant 
banks  for  permission  to  make  two  overdrafts,  of  $50,000  each, 
for  which  interest  was  to  be  allowed,  and  which  were  to  be 
repaid  by  deposits  of  the  revenues  of  the  Department,  as 
collected ;  that  he  rendered  these  services,  as  essential  por- 
tions of  his  duties,  under  charge  of  the  financial  division  of 
the  Department,  and  never  expected  to  receive  any  compen- 
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sation  therefor  beyond  his  regular  salary  ;  that  no  other  loans 
are  known  to  have  been  negotiated  by  the  Department,  nor 
are  commissions  known  to  have  been  allowed  to  officers  of 
the  Department  for  any  special  services  rendered  by  them 
for  the  Department;  and  further  offered  evidence  to  prove, 
that  in  the  Treasury  Department  the  contingent  ex|>enses 
and  salaries  of  officere,  amounting  to  the  monthly  sum  of 
$70,000,  were  always  disbursed  by  officers  of  the  Treasury 
assigned  to  the  duty,  in  addition  to  their  ordinary  duties, 
without  any  charge  or  claim  of  extra  compensation  ;  and  that 
officers  of  this  Department  were  sent  on  missions  to  New 
York  connected  with  public  loans,  and  were  never  allowed 
any  compensation  beyond  their  expenses. 

"And  the  defendant  further  gave  evidence  tending  to 
prove,  thiit  the  arrangement  made  for  the  overdrawing  of  the 
$50,000,  made  by  the  First  Assistant  Postmaster-General,  was 
*4Qfil  performed  *through  the  instrumentality  of  an  agent  in 
-»  New  York,  acting  under  instructions  from  said  assis- 
tant ;  that  it  was  not  regarded  as  a  loan,  but  as  an  agreement, 
upon  the  promise  of  regular  deposits,  sometimes  leaving  large 
balances  in  favor  of  the  government  to  meet  and  pay  the 
drafts  of  the  Department,  in  case  no  funds  belonging  to  it 
were  at  the  time  in  deposit,  to  the  extent  of  $50,000 ;  that 
the  defendant  had  made  similar  arrangements  for  the  Depart- 
ment with  other  banks,  at  different  times,  to  the  amount  of 
$500,000,  and  had  never  claimed  compensation  for  this  as  an 
extra  service,  or  received  any  such  compensation  therefor. 

"  Upon  the  whole  of  the  evidence,  so  given  by  the  parties 
respectively,  the  counsel  for  the  United  States  prayed  the 
court  to  instruct  the  jury  as  follows,  viz. :  —  That  on  the 
whole  of  said  evidence,  if  believed  by  the  jury,  the  plaintiffs 
are  entitled  to  recover  the  said  sum  of  $2,500,  and  that  de- 
fendant is  not  entitled  to  set  off  against  that  item  any  value 
of  his  services  in  negotiating  said  loans,  or  for  the  disburse- 
ment of  the  contingent  fund,  as  claimed  by  him  in  his  said 
account.  To  the  giving  of  which  instruction,  the  defendant, 
by  his  counsel,  objected,  but  the  court  overruled  the  objection, 
and  gave  the  instruction  as  prayed ;  to  which  ruling  of  the 
court  the  defendjint  excepted." 

The  inquiries  arising  upon  this  record  involve,  to  some  ex- 
tent, an  examination  of  the  powers  and  duties  of  the  Postmas- 
ter-General in  the  administration  of  his  office,  and  embrace 
also  a  construction  of  the  seventeenth  section  of  the  statute 
of  June  2,  1835,  with  respect  to  the  directions  to  the  Post- 
master-General to  jmisecute  for  any  of  the  delinquencies  or 
misfeasances  enumerated  in  that  section ;  they  imply,  more- 
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over,  an  examination  on  the  [)ai't  of  this  court  as  to  how  far 
the  acts  of  the  defendant  below,  as  characterized  by  the 
proofs  on  the  record,  fall  within  either  category  of  a  payment 
out  of  the  funds  of  the  Post-Office  Department  under  pretence 
of  services  which  have  not  been  performed, — or  of  an  allow- 
ance for  services  actually  performed,  exceeding  the  compen- 
sation permitted  by  law, — or  of  money  paid  over  to  a  person 
in  consequence  of  fraudulent  representations,— or  by  mistake, 
or  collusion,  or  misconduct  of  any  ofBcer  or  clerk  of  the 
Department. 

Without  undertaking,  in  the  solution  of  these  inquiries,  to 
define  with  perfect  exactness  the  powers  of  the  Postmaster- 
General,  or  to  deny  or  affirm  any  implied  general  power  in 
that  officer  to  make  loans  on  the  credit  or  responsibility  of 
the  government,  we  think  it  may  be  safely  assumed  that  such 
a  power,  if  vested  in  that  officer,  must  be  limited  to  acts  in- 
separable *froin  the  exigencies  of  the  Department  over  r^Aqn 
which  he  presides;  acts  necessarilj'  incident  to  its  reg-  ^ 
iilar,  legitimate  operations.  It  never  can  be  extended  to  a 
right  in  the  Postmaster-General,  at  his  discretion,  to  contract 
loans,  or  to  borrow  money  upon  mere  calculations  of  contingent 
or  speculative  advantage  to  the  Department ;  much  less  can 
it  embrace  the  right  in  this  officer  to  deal  ad  libitum  in  stocks, 
or  bonds,  or  evidences  of  debt,  or  in  certficates  of  deposit, 
either  with  corporations  or  individuals,  when  these  subjects 
of  traffic  can  in  no  wise  be  connected  with  the  necessary  or 
beneficial  operations  of  the  Department,  nor  can,  indeed,  be 
in  any  sense  connected  with  that  Department,  except  to  ren- 
der the  latter  a  guarantee  for  the  profit  of  others,  with  whom 
such  transactions  may  t^ike  place. 

Under  the  principles  here  assumed,  and  which  are  deemed 
by  this  court  to  be  undeniable,  let  us  look  more  nearly  at  this 
payment  of  $2,088.61,  made  by  order  of  the  Postmaster-Gen- 
eral, to  the  defendant,  and  at  the  circumstances  under  which 
it  was  made,  in  order  to  ascertain  how  far  such  payment,  and 
the  retention  of  the'amount  by  the  defendant,  are  warranted 
by  these  principles.  It  should  here  be  borne  in  mind,  that  for 
some  time  previously,  and  to  a  period  of  nearly  eleven  months 
after  the  failure  of  the  Bank  of  Maryland,  the  defendant  was 
not  only  the  chief  clerk,  but  the  treasurer,  of  the  Post-Office 
Department.  He  was,  therefore,  necessarily  acquainted,  not 
only  with  the  internal  detiiils  of  the  Department,  and  clothed 
with  the  control  of  its  pecuniary  operations,  but  was  also  ac- 
quainted with  the  condition  and  character  of  those  from  whom 
loans  to  the  Department  were  obtained  ;  indeed,  he  assumes 
much  credit  to  himself  for  this  knowledge,  and  his  acts  based 
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upon  it,  and  makes  them  in  part  the  foundation  of  his  claim 
for  commissions  on  the  moneys  he  had  negotiated.  But  in  ad- 
dition to  this  implication,  it  is  stated  in  the  proofs  that  the 
Post-OflBce  Department  was  informed,  in  March,  18S4,  of  the 
failure  of  the  Bank  of  Maryland ;  and  that  as  early  as  the  8th 
of  April  following,  both  the  Department  and  the  defendant 
were  notified  of  the  assignment  to  the  Union  Bank  of  the  Post- 
Office  certificates  for  $50,000.  However  possible  it  may  be, 
that  the  head  of  the  Department  remained  individually  igno- 
rant of  the  several  occurrences  above  mentioned,  they  warrant 
a  fair,  nay,  a  necessary,  legal  conclusion  to  affect  him  with 
every  consequence  deducible  from  facts  which  it  was  within 
the  range  of  his  duty  to  know.  But  whatever  suppositions 
may  be  indulged  with  respect  to  the  head  of  the  Department, 
they  cannot  avert  from  the  defendant  the  consequences  of  acts 
notoriously,  designedly,  and  personally  performed  by  himself. 
*4Q81  *'^'^"^  situated, — under  these  striking  facts  and  circum- 
J  stances, — being  still  the  chief  clerk  and  treasurer  of  the 
Department,  with  full  knowledge  of  the  failure  of  the  Bank 
of  Maryland,  and  of  the  transfer  to  the  Union  Bank  of  the 
certificates  of  debt  for  $50,000,  the  defendant  himself  with- 
draws his  depreciated  certificate  of  deposit  from  the  insolvent 
Bank  of  Maryland,  and  on  the  9th  day  of  September,  1834, 
more  than  five  months  after  the  failure  of  that  bank,  transfers 
it,  with  the  interest  which  had  accrued  thereon,  to  the  Post- 
Office  Department  at  par.  It  is  true  he  does  not  sign  the  order 
for  the  payment  to  himself,  for  he  had  a  few  days  previously 
withdrawn  from  his  situation  in  the  Department,  but  he  ob- 
tained from  the  Postmaster-General  a  requisition  on  the  act- 
ing treasurer  of  the  Dep«artment  for  payment,  and  obtained 
on  the  19th  of  February,  1835,  a  check  from  that  acting  treas- 
urer for  the  amount  of  his  depreciated  certificate,  with  the  in- 
terest thereon,  at  par,  and  received  payment  at  that  rate. 
Upon  considering  the  position  laid  down  by  the  Circuit 
Court,  that  this  transaction  was  within  the  scope  of  the  official 
authority  of  the  l^ostmaster-General,  we  are  irresistibly  led  to 
inquire.  What  could  have  been  its  object  ?  Could  this  possi- 
bly have  been  to  improve  the  credit  or  to  facilitate  the  opera- 
tions of  the  Department  ?  If  so,  how  could  either  of  these 
ends  be  promoted  by  wasting  the  money  of  the  government, 
that  it  might  become  the  holuer  of  a  claim  upon  a  notoriously 
insolvent  corporation?  Could  the  object  have  been  to  possess 
a  set-off  against  the  claims  held  by  the  Union  Bank  ?  If  so, 
then  surely  the  defendant  should  have  been  allowed  nothing 
beyond  the  value  of  the  certificate  procured  from  him,  and 
that  was  literally  nothing.  If  we  could  impute  to  the  head  of 
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the  Department  the  design  to  favor  a  subaltern  in  office,  this 
too  would  be  equally  irregular  and  inadmissible  with  either  of 
the  solutions  above  suggested.  In  no  view  of  this  titinsaction 
have  we  been  able  to  regard  it  as  falling  within  the  scope  of  the 
Postmaster-General's  authority.  On  the  contrary,  it  has  ap- 
peared to  us  as  illegal  and  irregular,  and,  so  far  as  the  head  of 
the  Department  was  concerned,  as  perhaps  flowing  either 
from  want  of  information,  or  from  the  absence  of  vigilant  per- 
sonal supervision  of  the  details  of  office,  and  of  the  conduct  of 
inferior  agents.  But  whatever  may  be  the  true  explanation  of 
the  course  of  the  Postmaster-General,  that  explanation  can 
have  no  bearing  in  justification  of  the  conduct  of  the  defend- 
ant, or  in  support  of  his  pretension  to  withhold  from  the  gov- 
ernment the  amount  paid  for  his  certificate.  As  the  immedi- 
ate actor  throughout  this  transaction,  giving  it  form  and 
direction  in  all  its  progress,  he  could  not  but  know  the 
*right  in  which  he  held  the  certificate  of  deposit  in  the  r*4qQ 
Bank  of  Maryland.  He  could  not  but  know  the  fail-  '- 
ure  of  that  bank,  and  the  consequent  worthlessness  of  the  cer- 
tificate held  by  him,  and  the  injustice  and  fraud  of  the  con- 
trivance by  which  he  palmed  that  certificate  upon  the  govern- 
ment, and  obtained  thereby  the  amount  of  it  at  par.  In  this 
view  of  the  transaction,  we  consider  the  payment  to  the  de- 
fendant of  the  sum  of  $2,088.61,  by  direction  of  the  Postmas- 
ter-General, as  illegal  and  void,  and  the  case  of  the  defend- 
ant as  coming  regularly  within  the  meaning  of  the  provision, 
which  is  mandatory  in  directing  proceedings  like  tlie  present 
for  the  recovery  oi  moneys  of  the  Department  that  have  been 
paid  over  to  any  pereon  in  consequence  of  fraudulent  repre- 
sentations, or  by  mistake  or  misconduct  of  any  officer  or  clerk 
of  the  Department,  and  therefore  as  rendering  the  defendant 
liable  to  refund  tlie  amount  so  paid  to  him,  with  interest 
thereon. 

In  the  decision  of  the  Circuit  Court  upon  the  prayer  to  the 
second  bill  of  exceptions,  sealed  at  the  instance  of  the  defend- 
ant below,  this  court  can  perceive  no  error.  Upon  adverting 
to  the  printed  rules  and  regulations  for  the  government  of 
the  Post-Office  Department  adopted  on  the  4th  of  March, 
1833,  and  referred  to  in  the  defendant's  exception,  we  find  in 
the  eighth  rule  the  following  provision: — "The  third  division 
will  be  that  of  finance,  under  the  superintendence  of  the 
chief  clerk,  Obadiah  B.  Brown,  who  shall  be  treasurer  of  the 
Department.  There  shall  be  under  his  control  the  book- 
keeper's, the  solicitor's  office,  and  the  pay  office." 

The  language  of  this  rule,  if  standing  singly,  must  be  un- 
derstood as  sufficiently  comprehensive  to  embrace  everything 
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relating  to  finance, — to  the  fiscal  concerns  of  the  Depart- 
ment ;  and  it  must  be  perceived,  too,  that  all  the  functions 
and  duties  comprehended  within  this  rule  are  attached  to  the 
ofiice  of  chief  clerk.  It  is  as  chief  clerk,  and  by  virtue  of 
his  office  of  chief  clerk,  that  the  entire  subject  of  finance 
and  financial  administration  is  devolved  on  him.  The  only 
singularity  marking  this  arrangement  is  the  fact  of  its  asso- 
ciating the  powers  and  duties  created  by  it  peculiarly  with 
this  defendant  individually,  by  declaring  that  the  division  of 
finance  shall  be  under  the  superintendence  of  the  chief  clerk, 
O.  B.  Brown. 

But  beyond  this  general  provision,  contained  in  rule  eighth 
of  the  Post-Office  regulations,  it  will  be  found  on  examination 
that  the  whole  of  the  remaining  rules,  extending  to  number 
twenty-four,  are  made  up  of  a  detail  of  duties  to  be  performed 
with  respect  to  receipts,  deposits  of  money,  payments  and 
^c.fvr^-t  disbursements,  by  this  treasurer,  so  constituted  in 
-I  virtue  of  his  *office  of  chief  clerk;  for  which  last 
office  he  received  a  stated  salary.  By  what  course  of  reason- 
ing, then,  it  could  be  shown  that  the  peculiar  or  appropriate 
duties  of  this  officer  were  not  his  duties,  but  were  performed 
by  him  in  lieu  of  some  other  agent,  and  became,  therefore, 
the  foundation  for  extra  compensation,  this  court  are  unable 
to  comprehend.  Some  instances  of  extra  compensation  al- 
lowed at  the  Department  have  been  iidduced  in  support  of 
the  claim  of  the  defendant  to  commissions  in  this  case,  and 
several  authorities  have  been  cited  from  this  court,  which 
are  supposed  to  tend  to  its  establishment.  With  respect  to 
the  former,  this  court  cannot  consider  them  as  entitled  to  the 
smallest  weight;  we  feel  bound  to  regard  them  as  wholly 
irregular,  and  as  examples  rather  to  be  censured  and  shunned, 
than  as  precedents  to  be  approved  and  followed.  Between 
the  cases  of  The  United  States  v.  Ripey^  of  The  United  States 
V-  Macdaniel^  of  The  Same  v.  Filleorown^  relied  on  for  the 
defendant,  and  that  now  before  us,  we  can  discern  an  obvious 
distinction.  Without  undertaking  here  to  discuss  the  force 
of  those  decisions  as  authority  upon  this  question,  we  may 
safely  say  that  they  were  commended  to  the  judgment  of  this 
court  by  the  conviction  that  they  were  founded  on  services 
which  appertained  not  to  the  regular  official  stations  and 
duties  of  the  claimants, — services,  too,  actually  performed, 
and  untinged  by  any  hue  or  shade  of  contrivance  or  mala 
fides^  and  really  beneficial  in  their  character  to  those  for  whom 
they  were  performed.  We  deem  it  unnecessary  further  par- 
ticularly to  contrast  those  claims  with  that  of  the  defendant 
in  the  case  before  us.  But  whatever  may  have  been  uuder- 
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stood  to  be  decided,  or  whatever  may  in  truth  have  been  de- 
cided, by  the  cases  above  mentioned,  the  principles  established 
by  this  court  in  the  decisions  of  Oratiot  v.  The  United  States^ 
4  How.,  80,  and  of  The  United  States  v.  Bv^hanan^  decided, 
during  the  present  term  of  this  court,  we  consider  as  furnish- 
ing the  true  rule  as  to  allowances  for  extra  services ;  by  that 
rule,  we  conceive  that  the  pretension  of  the  defendant  to 
commissions  on  loans,  as  set  forth  in  the  proceedings  in  this 
case,  must  be  utterly  condemned.  This  court,  therefore,  ap- 
proving of  so  much  of  the  decision  of  the  Circuit  Court  as 
disallowed  those  commissions,  do  hereby  adjudge  that  the 
writ  of  error  of  the  defendant  below  to  this  decision  be  dis- 
missed ;  and  disapproving  as  erroneous  so  much  of  the  judg- 
ment of  the  Circuit  Court  as  authorizes  the  said  defendant  to 
claim  against  the  United  States  the  amount  of  the  certificate 
of  deposit  from  the  Bank  of  Maryland  transferred  by  him  to 
the  Post-Office  Department,  we  hereby  adjudge  and  order, 
that  this  iudgment  be  reversed,  and  that  this  *cause  r«e/)i 
be  remanded  to  the  Circuit  Court,  to  be  proceeded  in  "• 
conformably  with  the  principles  herein  above  declared. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  award  a  venire  facias  de  novo^  and  for  such 
further  proceedings  to  be  had  therein  as  may  be  in  conform- 
ity to  the  opinion  of  this  court,  and  as  to  law  and  justice  may 
appertain. 


•>■<• 


The  United  States,  Plaintiffs  in  error,  v.  John  S. 
Roberts  and  James  F.  Reed,  Survivors  of  James 
Adams. 

By  the  ninth  section  of  the  act  of  Congress  passed  in  1836  (6  Stat,  at  L.,  81), 
it  was  enacted  that  the  Postmaster-General  was  authorized  to  give  in- 
structions to  poBtninsters  for  accountins^  and  dishursing  the  public  money. 

In  1888,  the  PostniHster-ticnenil  gave  instructions  to  all  postmasters,  that, 
where  they  paid  money  to  contractors  for  carrying  the  mail,  duplicate 
receipt8  were  to  be  taken  in  the  form  prescribed,  one  of  which  the  post- 
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master  was  to  keep,  and  the  other  was  directed  to  be  sent  by  the  next  mail 
to  the  Auditor  for  the  Post-Office  Department. 

Where  a  payment  was  made  to  a  contractor  by  the  surety  of  a  postmaster  in 
liis  behalf,  and  no  duplicate  receipt  forwarded  to  the  Post-Office  Departs 
ment,  nor  any  information  thereof  given  to  tlie  Department  until  after  a 
final  settlement  of  the  accounts  of  the  contractor  had  been  made,  in  which 
settlement  the  contractor  was  not  charged  with  the  amount  of  such  pay- 
ment, it  was  error  in  the  Circuit  Court  to  instruct  the  jury  that  they  might 
allow  a  credit  for  it  to  the  surety  when  sued  upon  his  bond,  provided  they 
believed  from  the  testimony  that  the  contractor  had  not  received  more 
money  than  he  was  entitled  to. 

By  an  act  passed  on  the  3d  of  March,  1825  (4  Stat,  at  L.,  112),  Congress 
declared  that  if  any  postmaster  shall  neglect  to  render  his  account  for  one 
month  after  the  time,  and  in  the  form  and  manner,  prescribed  by  law,  and 
by  the  Postmaster-Oeneral's  instructions  conformable  therewith,  he  shall 
forfeit  double  the  value  of  the  postages  which  shall  have  arisen  at  the 
same  office  in  any  equal  portion  of  time,  previous  or  subsequent  thereto ; 
or  in  case  no  account  shall  have  been  rendered  at  the  time  of  the  trial  of 
such  case,  then  such  sum  as  the  court  and  jury  shall  estimate  as  equivalent 
thereto. 

Where,  at  the  time  of  the  trial  of  a  suit  by  the  United  States  against  a  post- 
master and  his  surety,  there  was  no  return  for  an  entire  quarter  and  a  frac- 
tion of  the  ensuing  quarter,  the  proper  mode  of  computing  damages  was  to 
go  back  to  a  quarter  for  which  there  was  a  return,  calculate  from  it  the 
amount  due  for  the  deficient  quarter  and  deficient  fraction  taken  together, 
and  then  double  the  sum  arrived  at  by  this  calculation. 

The  fraction  is  included,  because  the  obligation  to  make  a  return  is  as  bind- 

*fi021      ^"^  upon  *a  postmaster  who  leaves  office  in  the  middle  of  a  quarter, 
-'      as  if  he  remained  in  office  until  the  end  of  the  quarter. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Illinois. 

It  was  an  action  of  debt,  brought  by  the  United  States  in 
the  Circuit  Court,  on  an  official  bond  against  John  S.  Rob- 
erts, who  had  been  postmaster  at  Springfield,  Illinois,  and 
James  F.  Reed  and  James  Adams,  his  sureties. 

The  facts  in  the  case  were  these. 

On  the  3d  of  March,  1825,  Congress  passed  an  act  (4  Stat, 
at  L.,  112),  the  thirty-second  section  of  which  enacted  as  fol- 
lows, viz. : — 

"That  if  any  postmaster  shall  neglect  to  render  his 
accounts  for  one  month  after  the  time,  and  in  the  form  and 
manner,  prescribed  by  law,  and  by  the  Postmsister-Generars 
instructions  conformable  therewith,  he  shall  forfeit  double 
the  value  of  the  postages  which  shall  have  arisen  at  the  same 
office  iu  any  equal  portion  of  time,  previous  or  subsequent 
thereto ;  or  in  case  no  account  shall  have  been  rendered  at 
the  time  of  trial  of  such  case,  then  such  sum  ^  the  court  and 
jury  shall  estimate  as  equivalent  thereto,  to  be  recovered  by 
the  Postmaster-General,  in  an  action  of  debt  on  the  bond 
against  the  postmaster  and  his  securities,  and  for  which  the 
securities  shall  be  liable.*'  This  was  no  new  provision,  being 
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substantially  a  reenactment  of  the  thirtieth  section  of  the 
Post-Office  act  of  1810.     2  Stat,  at  L.,  602. 

In  1836  Congress  passed  another  act  (5  Stat,  at  L.,  81), 
the  ninth  section  of  which  gave  to  the  Postmaster-General 
authority  to  prescribe  regulations  for  the  proper  enforcement 
of  the  duties  of  postmastei*s. 

Under  this  authority,  Amos  Kendall,  then  Postmaster- 
General,  issued  the  following  circular. 

Letter. 

"^ Post-Office  Department,  April  13,  1838. 
"To 

Postmaster  at  Springfield,  111. 

"  Sir, — You  are  required,  within  two  days  after  the  close  of 
each  quarter,  to  forward  your  quarterly  accounts  to  this 
Department ;  or,  if  there  be  no  mail  from  your  office  within 
that  time,  then  by  the  next  mail.  The  quarters  end  on  the 
31st  March,  30th  June,  30th  September,  and  31st  December. 

**  By  having  your  accounts  of  mails  sent,  and  mails  received, 
♦copied  beforehand,  up  to  the  last  day,  you  can  finish  r«c/)q 
the  copies,  make  the  calculations,  and  have  them  ready  L 
to  be  forwarded,  in  a  few  hours. 

"As  you  have  no  right  to  use  or  credit  out  the  money 
which  belongs  to  the  United  States,  it  is  required  that  you 
have  the  balance  due  at  the  end  of  each  quarter  ready  to  be 
paid  on  demand. 

"  The  contractor  named  at  the  foot  of  this  letter,  who  car- 
ries the  mail  on  the  route  there  stated,  on  which  your  office 
is  situated,  is  authorized  to  demand  and  receive  of  you,  either 
in  person  or  by  his  agent,  at  the  end  of  each  quarter,  so  long 
as  he  shall  actually  carry  the  mail  on  said  route,  or  until  you 
shall  be  otherwise  directed,  the  whole  amount  due  from  you 
to  the  United  States,  including  the  quarter  then  just  termi- 
nated, as  shown  in  your  account  current. 

"  Blank  forms  of  orders  and  receipts  (specimens  of  which, 
filled  up,  are  hereto  annexed)  will  be  sent,  for  every  collec- 
tion, to  the  contractor.  These  forms,  and  no  others,  must  be 
used  in  your  payments  to  contractors.  If  the  contractor  call 
on  you  in  person  for  the  money,  the  orders  will  not  be  neces- 
sary, and  you  will  take  from  him  two  receipts  in  the  form 
jn'escribed,  one  of  which  you  will  keep,  and  send  the  other  by 
the  next  mail  to  the  Auditor  for  the  rost-Office  Department. 
If  any  other  person  call  for  the  money  as  agent,  he  must  pro- 
duce to  you  two  orders  in  the  prescribed  form,  signed  by  the 
contractor,  with  the  blank  receipts  annexed ;  and  after  you 
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have  paid  him,  he  will  fill  up  and  sign  both  receipts,  and 
leave  both  orders  and  both  receipts  with  you  ;  one  of  each 
you  will  forthwith  send  to  the  Auditor  of  the  Post-Office 
Department,  and  retain  the  other. 

"These  claims  and  orders  cannot  be  sold,  negotiated,  or 
transferred,  and  no  credit  will  be  allowed  you  for  any  pay- 
ment to  any  other  person  than  the  contractor,  or  the  persons 
named  in  his  orders  ;  nor  in  the  latter  case  will  credit  be  al- 
lowed, unless  the  order  accompany  the  receipt ;  nor  unless 
the  receipt  be  dated  on  the  day  when  the  money  is  paid. 

"  When  demand  is  made  of  you  as  herein  prescribed,  it  is 
expected  that  you  will  make  instant  payment,  and  the  con- 
tractor is  instructed  to  report  forthwith  to  the  Department 
every  refusal  or  failure  on  your  part. 

"  Veiy  respectfully,  your  obedient  servant, 

"  Amos  Kendall. 
"  Pay  to  Robert  Allen, 

Contractor  on  route  No.  2,701. 
0efit-i       *"S@^You  will   take  care  to  write  or  stamp  the 
J  name  of  your  office  on  the  outside  of  the  packet  con- 
taining 3'our  quarterly  returns  for  each  quarter. 

"  Auditor's  Office,  F.  0.  Depr 

Annexed  to  tliis  letter  were  blank  forms,  which  the  postr 
master  was  directed  to  follow. 

There  was  also  issued  the  following  circular  to  contractors 
for  carrying  the  mail. 

*'*' Post-Office  Department^  188. 

"To 

Contractor  on  Mail  Route  No. 

"  The  postmaster  at  [and] 

are  instructed  to  pay  over  to  you,  or  your  order,  on  demand, 
at  the  end  of  each  quarter,  so  long  as  you  shall  actually  carry 
the  mail  on  said  route,  or  until  they  shall  be  otherwise  directed, 
the  whole  amount  due  from  them  to  the  Department,  for  the 
quarter  then  just  terminated,  as  shown  by  their  several  ac- 
counts current. 

"  You  are  requested  to  make  demand  as  soon  as  possible 
after  the  first  day  of  the  next  quarter,  and  report  to  the 
Department  every  failure  or  refusal  to  pay,  with  the  reiisons 
therefor,  whether  given  by  the  postmasters,  or  otherwise 
known  to  you. 

"  When  you  have  received  the  balances  due  from  all  these 
postmastera,  or  as  many  of  them  as  can  be  collected,  you  will 
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fill  up,  sign,  and  send  to  the  Department  the  blank  ^acknowl- 
edgment' sent  to  you,  of  which  a  specimen  is  annexed,  show- 
ing the  name  of  each  postmaster,  the  name  of  his  office,  and 
the  amount  received  from  him,  upon  receipt  of  which  a  draft 
will  be  forwarded  for  any  amount  which  may  still  be  due  to 
you ;  provided  that,  in  case  you  fail  to  collect  any  one  of  said 
balances,  no  part  of  the  balance  due  will  be  paid  you  until 
the  Department  shall  be  satisfied  that  5'ou  have  used  due  dil- 
igence to  effect  the  collection,  and  that  it  could  not  be  done. 

"  Herewith  you  will  also  receive  the  proper  number  of 
orders  and  receipts,  in  bhink,  for  collections  on  the  above 
route ;  that  is,  an  original  and  duplicate  for  each  office,  which 
you  are  required  to  use  in  all  your  collections  from  the 
postmasters.  Similar  blanks  will  be  forwarded  for  each  suc- 
cessive quarter.  You  will  collect  at  the  end  of  each  quarter 
from  those  oilices  only  which  are  named  in  the  blanks  sent  to 
you  for  that  quarter.  If  you  apply  for  the  money  in  person, 
the  ordei-s  will  be  unnecessary,  and  you  wUl  fill  up  and  hand 
to  each  postmaster  from  whom  you  may  receive  payment  the 
original  and  duplicate  *receipt8,  sent  to  you  for  his  r«cAc 
office, — one  for  his  own  use,  the  other  to  be  sent  to  the  ■■ 
Department.  If  you  send  any  other  person  to  call  for  the 
money  at  an  office,  you  will  fill  up  in  his  favor,  and  give  him 
the  two  orders  (original  and  duplicate)  sent  to  you  for  that 
office,  with  the  blank  receipts  annexed ;  and  when  he  has  re- 
ceived the  money,  he  will  fill  up  and  sign  the  annexed  receipts, 
and  leave  both  orders  and  both  receii)t8  with  the  postmaster. 

**  You  are  not  authorized  to  sell,  negotiate,  or  transfer  any 
of  these  claims,  and  no  payment  will  be  recognized  by  the 
Department  unless  made  directly  to  you,  or  to  the  person 
named  in  your  orders. 

"  Every  order  and  every  receipt  must  bear  the  true  date  of 
its  signature,  in  default  of  which  it  will  not  be  considered  a 
good  voucher  at  the  Department. 

"  Very  respectfully,  your  obedient  servant." 


Annexed  to  this  letter  also  were  blanks,  and  copies  were 
sent  to  the  postmasters. 

On  the  9th  of  Jul}%  1840,  Jolin  S.  Roberts,  being  reap- 
pointed postmaster  at  Springfield,  executed  a  bond  to  the 
United  States,  with  James  Adams  and  James  F.  Reed  as  sure- 
ties, in  the  penal  sum  of  five  thousand  dollars,  with  the  con- 
dition that  he  should  well  and  truly  execute  the  duties  of 
the  said  office  according  to  law  and  the  instructions  of  the 
Postmaster-General,  &c.,  &c. 

The  contractor  for  carrying  the  mail  on  route  No.  2,701, 
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from  Springfield  in  Illinois  to  Terre  Haute  in  Indiana,  was 
Robert  Allen. 

It  appeared  from  the  testimony  of  Thomas  A.  Scott,  a  clerk 
in  the  office  of  the  Auditor  of  the  Treasury  for  the  Post-Office 
Department,  that  for  the  third  quarter  of  1840,  Allen,  the  con- 
tractor, transmitted  an  acknowledgment  for  collection  made 
on  route  No.  2,701 ;  that,  in  this  acknowledgment,  the  said 
Allen  acknowledged  no  sum  as  received  from  said  Roberts, 
and  that,  no  receipt  having  been  received  from  said  Roberts, 
no  charge  was  made  on  account  of  any  such  collection  against 
said  Allen  for  said  quarter,  nor  was  any  credit  given  to  said 
Roberts ;  but  that  deponent,  considering  that  said  Roberts 
was  in  default  in  respect  to  said  quarter  by  not  paying  over 
his  quarterly  dues  to  the  said  contractor  according  to  his  duty 
under  his  standing  instructions,  and  upon  the  printed  receipts 
sent  to  the  contractor  for  that  purpose,  regarded  it  as  his  duty 
to  report  said  default  for  the  information  of  the  Postmaster- 
General,  and  did  accordingly  make  such  report  on  the  14th  of 
November,  1840. 

"  And  deponent  further  saith,  that,  for  the  fourth  quarter 
*^(i(\l  ^^  *1^40,  the  said  Allen  transmitted  an  acknowledg- 
J  ment  for  collecting  on  said  route  No.  2,701 ;  that,  in 
this  acknowledgment,  said  Allen  having  reported  no  sum  as 
collected  from  said  postmaster,  and  the  said  Roberts  having 
forwarded  no  receipt,  no  debit  to  the  contractor,  or  credit  to 
the  postmaster,  in  like  manner,  was  given  for  said  fourth 
quarter  of  1840. 

"  And  deponent  further  saith,  that,  for  the  first  quarter  of 
1841,  the  said  Allen  transmitted  an  acknowledgment  of  col- 
lections on  said  route  No.  2,701,  a  copy  of  which  is  hereto 
annexed,  marked  I,  and  made  part  of  this  deposition  ;  that,  in 
this  acknowledgment,  the  said  Allen  acknowledged  himself 
to  have  received  the  sum  of  $733.28  from  J.  W.  Keys,  the 
successor  of  said  Roberts,  for  the  part  of  said  quarter  said 
Keys  was  in  office,  but  acknowledged  no  sum  as  received  from 
said  Roberts,  and  that  neither  did  the  said  Roberts  transmit 
any  receipt  of  said  Allen  for  said  first  quarter,  nor  for  any 
part  thereof,  during  which  he  remained  in  office." 

It  should  be  mentioned  that,  for  the  second  quarter  of  1840, 
Allen,  the  contractor,  transmitted  an  account  to  the  Depart- 
ment, in  which  he  took  no  notice  of  a  payment  of  f  956.87, 
which  had  been  made  to  him  by  the  postmaster  at  Spring- 
field ;  but,  the  postmaster  having  transmitted  Allen's  receipt 
in  proper  form  for  that  amount,  Allen  was  charged  and  the 
postmaster  credited  with  that  amount. 

In  January,  1841,  Allen  alleged  that  he  gave  a  receipt  to 
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James  Adams,  one  of  the  sureties,  for  $1,731.39,  which  Adams 
had  paid  to  him  at  various  times,  and  in  various  amounts. 
The  receipt  was  without  date,  and  as  follows : — 

"  Received  of  John  S.  Roberts,  Postmaster  at  Springfield, 
111.,  (i)er  Gen.  James  Adams,  one  of  his  sureties,)  seventeen 
hundred  and  thirty-one  dollars  ^^  of  the  amount  due  up  to 
the  1st  of  January,  1841,  to  the  Post-OflSce  Department. 

"Robert  Allen." 

This  receipt,  however,  was  not  transmitted  to  the  Post- 
Office  Department  until  1843,  as  appears  from  the  following 
deposition  by  P.  G.  Washington,  then  Auditor  of  the  Treas- 
ury for  the  Post-Office  Department. 

"  And  deponent  further  saith,  that  whilst  holding  the  office 
of  chief  clerk,  to  wit,  about  the  1st  of  March,  1843,  a  letter 
was  received  at  the  Auditor's  office,  and  referred  to  deponent, 
according  to  the  usual  course  of  business,  from  J.  Butterfield, 
Esq.,  then  District  Attorney,  dated  19th  February,  1843,  and 
inclosing  a  copy  of  an  affidavit  made  by  said  Robert  Allen  in 
this  cause,  and  a  copy  of  a  receipt  given  by  him  to  James 
*Adams,  one  of  the  sureties  of  said  J.  S.  Roberts,  for  r»r ^7 
the  sum  of  $1,731.39,  the  said  affidavit  setting  forth  L  ^"* 
that  said  Allen  drew  for  and  received  said  amount  at  different 
times,  and  informed  the  Post-Office  Department  thereof  by 
letter ;  and  about  the  same  time  deponent  had  referred  to  him 
another  copy  of  said  affidavit  and  receipt,  with  a  copy  attached 
of  an  affidavit  alleged  to  have  been  made  also  in  this  cause 
by  the  said  J.  S.  Roberts,  setting  forth,  among  other  things, 
that  said  Roberts  had  large  items  of  setoff,  which  had  been 
forwarded  to  the  Post-Office  Department,  and  been  disallowed. 
And  deponent  then  made  an  affidavit  to  rebut  said  affidavits, 
and  with  the  same  object  procured  affidavits  to  be  made  by 
said  Elisha  Whittlesey  and  said  Thomas  A.  Scott,  and  having, 
on  said  occasion,  fully  examined  the  whole  subject,  became 
well  satisfied,  as  he  now  is,  that  unless  the  said  sum  of 
$1,781.39,  drawn  for  and  received  at  different  times,  was  com- 
posed of  sums  which  were  afterwards,  to  wit,  at  the  end  of 
the  quarter,  merged  in  and  covered  by  the  sums  for  which 
the  said  Allen  gave  the  proper  receipts,  and  which  he  properly 
reported  in  his  acknowledgments  for  such  quarter,  the  said 
sum  of  $1,731.39,  as  a  separate  and  specific  payment,  never 
came  to  the  knowledge  of  the  Department,  and  was  never 
charged  to  him,  over  and  above  the  sums  regularly  reported, 
and  at  the  same  time  charged  to  him,  and  credited  to  the  said 
J.  S.  Roberts. 
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^'  And  deponent  further  saitli,  that  from  the  time  a  statement 
of  the  account  of  said  Roberts  was  sent,  as  before  stated,  to 
wit,  on  the  29th  January,  1842,  for  the  information  of  the 
parties  liable  to  the  present,  he,  deponent,  has  had  no  knowl- 
edge whatever  of  any  exceptions  taken  to  said  account,  nor 
of  any  items  of  set-on  on  the  part  of  said  Roberts,  except  the 
pretended  set-oflf  founded  upon  the  receipt  of  said  Allen, 
which  came  'first  to  the  knowledge  of  deponent  at  the  time 
and  in  the  manner  before  stated,  and  long  after  the  final  pay- 
ment was  made  to  said  Allen  in  September,  1842,  for  the 
balance  due  him  for  carrying  the  mails  as  before  stated. 

'^  And  deponent  further  saith,  that  the  original  receipt  of 
said  Allen  for  '|;1,731.89,  before  referred  to,  was  also  received 
at  the  Auditor's  office  in  a  letter  signed  by  James  Adams,  for 
himself  and  J.  F.  Reed,  and  dated  14th  Januaiy,  1843,  but 
not,  as  deponent  believes,  before  the  copies  were  received,  as 
before  stated ;  and  that  deponent  returned  the  said  original 
receipt  to  said  Adams  in  a  letter  dated  the  11th  May, 
1843,  as  appears  by  a  memorandum  made  at  the  time  on  a 
copy  of  said  receipt,  which  deponent  prepared  and  retained." 

On  the  7th  of  February,  1841,  Roberts  went  out  of  office. 
*6081  *^^  January,  1842,  a  copy  of  Robert's  account  was 
J  transmitted  to  J.  W.  Keys,  postmaster  at  Springfield, 
with  instructions  to  present  said  account  to  the  sureties  of 
Roberts,  and  to  inform  them  that  a  draft  would  be  issued  for 
the  amount.  The  account  was  as  follows,  the  first  item  being 
a  balance  due  on  the  9th  of  July,  1840  Roberts  having  been 
postmaster  previous  to  that  day. 

^^Account. 

To  balance, JI372.58 

To  account  from  July  9  to  Sept.  80,  1840,  .         .  921.40 

To  balance  on  postages  estimated  to  have  arisen  at 
his  office,  from  Oct.  1, 1840,  to  Feb.  7, 1841,  and 
doubled  agreeably  to  the  32d  section  of  the  act 
approved  3d  March,  1825,  relating  to  the  Post- 
Omce  Department,      .        .        .        . '       .        .   2,852.72 

$4,146.70 

Interest  from  7th  February,  1841. 

^^  I  certify  that  the  foregoing  is  a  true  statement  of  the  ac- 
count of  J.  S.  Roberts,  late  postmaster  at  Springfield,  111.,  as 
audited  and  adjusted  at  this  office ;  that  the  said  J.  S.  Rob- 
erts did  not  render,  as  postmaster,  an  account  current,  as  he 
was  required  to  do,  for  the  period  from  Oct.  1,  1840,  to  Feb. 
7,  1841,  inclusive,  within  one  month  after  the  expiration  of 
said  period,  or  at  any  subsequent  time,  and  that  I  have  esti- 
586 


JANUARY  TERM,   1850.  608 

The  United  States  v.  Roberts  et  al. 

mated  the  postages  received  iu  said  period  at  $1,426.36,  the 
basis  of  the  estimate  being  the  amouut  of  postages  received 
for  the  quarter  next  preceding,  say  from  July  1  to  Sept.  30, 
1840,  and  the  said  sum  of  $1,426.36  bearing  the  proportion  to 
$1,009.43  (the  postages  of  said  quarter)  which  130  days  do  to 
92  days  (the  number  of  days  in  said  quarter)  ;  and  that,  hav- 
ing doubled  the  amount  of  said  postages  so  estimated,  agree- 
ably to  the  thirty-second  section  of  the  act  of  3d  March,  1825, 
I  have  charged  the  same  at  $2,852.72. 

"  In  testimony  whereof,  I  have  hereunto  subscribed  my  name, 
p  1   *^^  caused  to  be  affixed  my  seal  of  office,  at  Wash- 

^         'J   ington,  this  17th  day  of  June,  in  the  year  1842. 

"Elisha  Whittlesey, 
Auditor  of  Treasuri/for  Post- Office  Dep't'^ 

It  will  be  perceived  by  the  above  account,  that  the  Auditor 
adopted  a  rule  which  was  one  of  the  points  contested  in  the 
case ;  that  for  the  quarter  ending  on  the  30th  of  September, 
1840,  the  amount  of  postage  received  was  $1,009.43;  that 
having  no  actual  return  of  the  amount  received  after  that  day, 
he  applied  the  rule  of  three  to  the  case,  and  worked  out  the 
*result  by  the  following  method.  As  92  da\'8  (the  r«cAQ 
quarter  ending  on  September  30th)  are  to  $1,009.43,  ^ 
so  are  130  days  (the  time  between  September  30th  and  the 
7th  of  February,  1841,  when  he  went  out  of  office)  to  the  sum 
with  which  he  was  properly  chargeable,  viz.  $1,426.36.  Ac- 
cording to  the  act  oi  Congress  referred  to  iu  the  commence- 
ment of  this  statement,  this  sum  was  doubled.  It  will  be 
seen  bv  the  bill  of  exceptions  that  the  jury,  under  the  charge 
given  by  the  court,  doubled  only  the  sum  of  $1,009.43. 

In  June,  1842,  Allen's  contract  for  carrying  the  mail  ex- 
pired, and  on  the  9th  of  September,  1842,  his  account  was 
reported  for  settlement  to  the  Postmaster-General.  It  showed 
a  balance  due  to  Allen  of  $881.37,  which  was  paid  on  the  13th 
of  September ;  but  in  this  account  no  notice  was  taken  of  the 
alleged  receipt  by  him,  from  Robert's  surety,  of  the  sum 
of  $1,731.39,  no  such  payment  having  been  brought  to  the 
notice  of  the  Department. 

In  December,  1842,  suit  was  brought  upon  the  bond  bythe 
United  States,  in  the  Circuit  Court  of  the  State  of  Illinois. 

On  the  14th  of  Januaiy,  1843,  J.  Adams,  ^'  for  himself  and 
James  F.  Reed,"  wrote  a  letter  to  the  Post-Office  Department, 
inclosing  a  copy  of  the  receipt  (above  mentioned)  for 
$1,731.39,  signed  by  Allen,  the  contractor,  and  claimed  credit 
for  it  in  Roberts's  account.  This  letter  was  received  about  tho 
1st  of  March. 

587 


509  SUPREME   COURT. 

The  United  States  v.  Roberts  et  al. 

On  the  11th  of  May,  1843,  this  receipt  was  refused  and 
returned,  for  the  following  reasons,  viz. : — 

"  I  further  certify,  that  credit  for  said  receipt  was,  and  is, 
refused,  for  the  reason  that,  by  the  ninth  section  of  the  act  of 
2d  July,  1836,  it  is  made  the  duty  of  the  Postmaster-General 
to  prescribe  the  manner  in  which  postmasters  shall  pa}*^  over 
their  balances ;  that  the  Postmaster-General,  in  performance 
of  this  duty,  gave  to  Mr.  Roberts  certain  printed  instructions, 
constituting  the  only  authority  he  had  for  paying  over  the 
money  he  had  in  his  hands  ;  and  that  the  payment  so  alleged 
to  have  been  made  by  Mr.  Allen  was  in  direct  violation  of  said 
instructions,  and  an  evasion  of  the  object  therein  intended  to 
be  secured, — the  said  object  being,  by  restricting  such  pay- 
ments to  the  blanks  sent  from  the  Department  for  each  quar- 
ter for  that  purpose,  and  by  requiring  the  immediate  trans- 
mission of  one  of  said  receipts  when  executed,  to  charge  the 
contractor  on  account  of  the  same  quarter  with  the  amount, 
and  to  pay  him  thereupon  only  the  balance  of  pay  remaining ; 
that  no  such  blanks  were  furnished  for  the  payment  in  ques- 
*^im  ^^^^>  *"^  that,  *by  using  a  manuscript  receipt,  not 
J  sanctioned  by  the  instructions  or  practice  of  the  De- 
partment, it  remained  in  entire  ignorance  of  any  such  pay- 
ment, until  the  receipt  was  received  from  Mr.  Adams,  as  be- 
fore stated,  and  until  the  contracts  of  Mr.  Allen  had  expired, 
and  the  full  amount  due  him  had  been  otherwise  paid;  and, 
finally,  as  the  postmaster  had  no  authority  to  make  such  pay- 
ment, his  surety,  Mr.  Adams,  had  none  to  make  it  for  him. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my 
|-  -|   name,  and  caused  to  be  affixed  my  seal  of  office,  at 

^         'J    Washington,  this  6th  day  of  November,  in  the  year 
1845, 

"  P.  G.  Washington, 
Auditor  of  IVeasurt/ for  PobU  Office  De^V* 

The  defendants,  at  first,  allowed  judgment  to  go  against 
them  by  default,  but  this  was  afterwards  set  aside,  and  they 
were  allowed  to  plead.  The  death  of  the  defendant  Adams 
was  afterwards  suggested,  and  issue  having  been  joined,  the 
cause  came  on  for  trial  in  December,  1845,  when  the  jury 
found  the  following  verdict,  viz. : — 

"  We,  the  jury,  find  for  the  plaintifGs,  and  assess  their  dam- 
ages at  the  sum  of  fourteen  hundred  and  eighty-five  dollars  and 
twenty-nine  cents ;  and  the  jury  presented  the  following  state- 
ment, made  by  them  by  direction  of  court,  showing  the  calcu- 
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lations  and  allowances  by  which  their  said  verdict  was  made  up, 
viz. : — The  jury  allow  the  amount  of  $921.40,  and  for  the 
quarter  from  October  to  December,  estimated  at  $1,009.43 

doubled,  making $2,018.80 

921.40 


2,940.26 
Deduct  for  receipt, 1,731.39 


1,208.87 
Interest  on   ....        $921.40  276.42 

6  

1,486.29 


55.2840 
5 

276.4200 


^^  Judgment, 

'*  It  is  therefore  ordered  and  adjudged,  that  the  said  plaintiffs 
do  recover  of  and  from  the  said  defendants  their  debt  in  their 
•declaration  mentioned,  the  sum  of  five  thousand  dol-  r^c-i-i 
lars,  to  be  released  and  discharged  upon  the  payment  ^ 
of  fourteen  hundred  and  eighty-five  dollars  and  twenty-nine 
cents,  the  damages  aforesaid,  by  the  jury  aforesaid  assessed, 
as  well  as  their  costs  and  charges  herein  expended,  and  that 
they  have  execution  therefor,"  &c. 

In  the  course  of  the  trial  the  following  bill  of  exceptions 
was  taken. 

Bill  of  Uxceptions. 

United  States  Circuit  Court  for  the  District  of  Illinois,  De- 
cember Term,  A.  D.,  1846. 

The  United  States  of  America  v.  John  S.  Roberts  and 
James  F.  Reed,  survivors  of  James  Adams,  deceased. 

Be  it  remembered,  that  this  cause  came  on  te  be  tried  on 
the  19th  day  of  December,  a.  d.,  1846,  at  the  December  term 
of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Illinois,  the  Hon.  Nathaniel  Pope  presiding;  and  the  said 
plaintiffs,  to  prove  and  maintain  the  issues  on  their  part,  first 
introduced  in  evidence  the  bond  on  which  this  suit  was 
brought,  a  copy  of  which  is  attached  to  the  declaration  herein, 
and  then  introduced  in  evidence  the  following  certified  state- 
ment of  the  account  of  John  S.  Roberts,  as  postmaster  at 
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Springfield,  Illinois,  to  wit.  (Then  followed  the  certified  ac- 
count, as  it  has  been  stated  above.) 

The  plaintiffs,  further  to  prove  the  issues  on  their  part,  then 
read  in  evidence  the  deposition  of  Robert  B.  Rust,  as  follows. 
(Rust  was  a  clerk  in  the  Post-OfBce  Department,  and  deposed 
that  no  returns  had  been  made  by  Roberts  for  the  quarter 
ending  Slst  December,  1840,  nor  for  that  part  of  the  succeed- 
ing quarter  between  1st  January  and  7th  February,  1841.) 

It  was  then  admitted  that  Roberts  went  out  of  office  on  the 
7th  of  February,  1841,  and  the  plaintiffs  there  rested  their 
case. 

The  defendants  then  offered  in  evidence  the  circular  letter 
of  instructions  from  Amos  Kendall,  the  Postmaster-General, 
which  has  been  given  above.  This  was  objected  to  on  the 
part  of  the  United  States,  but  the  objection  was  waived  in 
the  argument  of  the  cause  in  this  court. 

The  defendants  then  offered  in  evidence  the  receipt  given 
by  Allen  for  $1,731.39,  above  stated,  the  introduction  of  which 
was  objected  to  by  the  United  States;  but  the  court  overruled 
the  objection,  and  permitted  the  paper  to  be  read  to  the  jury, 
to  which  the  plaintiffs  excepted,  on  the  ground  that  it  did  not 
appear  that  the  claim  of  the  defendants  for  the  amount  men- 
tioned in  said  receipt  had  been  presented  to  the  Auditor  of 
*^\21  ^^^  *Treasury  for  the  Post-Office  Department  for  set- 
-*  tlement,  and  disallowed  by  him,  and  because  the  pay- 
ment receipted  for  was  in  violation  of  law,  and  contrary  to 
the  instructions  of  the  Postmaster-General. 

The  defendants  then  offered  the  certificate  of  P.  G.  Wash- 
ington, Auditor  of  the  Treasury,  disallowing  the  claim,  which 
certificate  is  given  above. 

The  defendants  then  called  Robert  Allen,  who  executed 
the  receipt,  as  a  witness,  and  offered  to  prove  by  him  the 
circumstances  under  which  the  said  receipt  was  given.  The 
plaintiffs,  by  their  counsel,  objected,  first,  to  the  competency 
of  the  said  Allen  as  a  witness  in  this  suit,  on  the  ground  that 
he  was  interested  in  the  result  of  this  suit ;  and,  secondly, 
because  the  said  receipt  was  not  given  in  the  form  prescribed 
by  the  Postmaster-General  in  his  instructions ;  and,  thirdly, 
that  it  was  not  competent  for  the  said  defendants  to  explain 
the  said  receipt  by  parol  testimony ;  the  coui-t  overruled  the 
said  objections,  and  allowed  the  said  witness  to  testify ;  to 
which  decision  of  the  court  the  said  plaintiffs,  by  their 
counsel,  excepted. 

And  the  said  Allen  testified  that  he  was  a  contractor  for 
carrying  the  mail  on  route  2,701,  at  and  before  the  date  of 
said  receipt ;  tliat  the  money  mentioned  ia  the  said  receipt, 
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before  the  execution  thereof^  had  been  paid  to  him  by  James 
Adams,  one  of  the  sureties  of  the  said  John  S.  Roberts,  in 
several  small  payments,  for  which  he  had  given  him  receipts, 
that  afterwards,  some  time  in  the  month  of  January,  1841,  he 
took  up  the  said  receipts,  and  gave  him  the  said  receipt  for 
}!'1,731.39 ;  that  he  never  reported  the  receipt  of  the  said 
money  to  the  Post-Office  Department,  but  thinks  that  some 
time  afterwards  he  advised  said  Department  thereof  by  letter, 
but  could  not  state  at  what  time  ;  that  he  ceased  to  be  con- 
tractor for  carrying  the  mail  on  the  80th  of  June,  1842 ;  that 
in  March,  1842,  he  received  from  the  Postmaster-General  a 
draft  on  the  said  J.  S.  Roberts  for  f  1,600 ;  that  he  presented 
the  same  to  the  said  Roberts  for  payment,  and  could  get  noth- 
ing upon  it,  and  returned  the  said  draft  to  the  Postmaster- 
General  unpaid;  that  he  did  not  recollect  whether  it  was 
before  or  after  the  receipt  of  said  di*aft,  that  he  advised  the 
Post-Office  Department  of  the  reception  of  the  money  men- 
tioned in  the  said  receipt  for  $1,731.39.  Said  Allen  further 
stated,  that  the  government  was  indebted  to  him,  as  contrac- 
tor, five  thousand  dollars  and  upwards,  and  that  he  had  re- 
peatedly applied  for  his  account  unsuccessfully. 

The  S4\id  defendants  then  called  James  W.  Keys,  who  tes- 
tified that  lie  succeeded  the  said  Roberts,  as  postmaster  at 
Springfield;  that  he  took  charge  of  the  post-office  at  said 
place  on  *the  7th  day  of  February,  1841.  He  was  r»c-iq 
then  asked  by  the  defendants,  if,  after  he  came  into  *- 
office,  he  made  payments  to  Allen  as  contractor,  and  took 
receipts  different  from  those  prescribed  by  the  Postmaster- 
General  in  the  printed  form ;  which  question  was  objected 
to  by  the  said  plaintiffs,  first,  for  the  reason  that  no  usages 
of  the  Post-Office  Department  can  be  proved  variant  from 
the  printed  instructions  of  the  Postmaster-General ;  and, 
second,  because  no  practices  pursued  by  the  said  Keys,  sub- 
sequent to  the  time  Roberts  went  out  of  office,  could  affect 
the  rights  of  the  plaintiffs  in  this  suit ;  which  objections  were 
overruled  by  the  court,  and  the  witness  allowed  to  answer 
the  question ;  to  which  decision  the  plaintiffs  excepted. 

The  said  witness  then  testified,  that  while  in  office  he  made 
several  payments  to  Allen,  as  contractor,  and  took  his  receipts, 
but  did  not  know  if  the  said  receipts  varied  from  those  pre- 
scribed by  the  printed  instructions  of  the  Postmaster-General ; 
that  he  always  took  duplicate  receipts,  and  by  the  next  mail 
forwarded  one  of  them  to  the  Auditor  for  the  Post-Office 
Department,  and  that  they  were  passed  to  his  credit ;  that 
after  he  went  out  of  office,  on  the  27th  September,  1841,  he 
paid  to  the  said   Allen,  as  contractor,  six   hundred  dollai*s, 

641 


513  SUPREME  COURT. 


The  United  States  v.  Roberts  et  al. 


and  took  from   him  a  receipt  (which  he  produced)  in   the 
words  and  figures  following,  to  wit : — 

"  Rec'd  Sept.  27th,  1841,  of  James  W.  Keys,  late  P.  Master 
at  Springfield,  Ills.,  six  hundred  and  fifty  dollars  in  part  of 
the  amt.  due  P.  O.  Dept.,  for  the  fractional  quarter  ending 
the  7th  Sept.,  1841.  "  Robert  Allen." 

That  he  took  a  duplicate  of  the  said  receipt  at  the  same 
time,  and  immediately  forwarded  it  to  the  Auditor  of  the 
Post-Office  Department,  and  that  his  account  there  was  cred- 
ited with  the  amount  of  the  same. 

The  defendants  then  introduced  Allen  Tomlin  as  a  witness, 
who  testified  that  he  was  postmaster  in  Galena,  in  the  State 
of  Illinois,  from  1839  to  the  4th  of  March,  1841 ;  the  witness 
was  then  asked,  if  he  had  been  in  the  habit  of  making  pay- 
ments, as  postmaster,  to  mail  contractors,  and  taking  manu- 
script receipts  for  such  payments,  which  were  passed  to  his 
credit  at  the  Post-OfHce  Department;  which  question  was 
objected  to  by  the  plaintiffs'  counsel,  on  the  ground  that  the 
rights  of  the  said  plaintiffs  in  this  case  could  not  be  prejudiced 
by  the  acts  or  dealings  of  the  said  Tomlin ;  which  objection 
was  overruled  by  the  court,  and  witness  allowed  to  answer 
the  question ;  to  which  decision  the  plaintiffs,  by  their  coun- 
sel, excepted. 

♦5141  *The  said  witness  then  testified,  that  he  had,  in 
-■  several  instances,  when  postmaster  at  Galena,  as  afore- 
said, made  payments  to  mail  contractors,  and  took  their  re- 
ceipts in  manuscript ;  that  he  could  not  state  whether  such 
receipts  varied  from  the  printed  forms  or  not,  but  that  he 
always  took  duplicate  receipts,  and  immediately  forwarded 
one  to  the  Auditor  for  the  Post-Ofiice  Department,  and  such 
receipts  were  there  passed  to  his  credit. 

The  said  defendants  then  called  George  Welch  as  a  witness, 
who  testified  that  he  was  a  clerk  in  the  post-oflSce,  at  Spring- 
field during  the  time  the  said  Roberts  held  said  office,  and 
some  time  thereafter  under  his  successor;  that  he  thought 
the  quarterly  return  of  the  said  Roberts,  as  postmaster  as 
aforesaid,  for  the  quarter  ending  December  31,  1840,  was 
made  up  and  sent  to  the  Post-Office  Department.  On  cross- 
examination,  the  said  witness  stated  that  he  had  no  distinct 
recollection  of  the  said  account  for  that  quarter  being  made 
up  or  sent ;  that  he  could  recollect  no  fact  in  relation  to  it ; 
that  when  he  said,  on  his  direct  examination,  that  he  thought 
the  accounts  had  been  made  up  for  that  quarter  and  sent,  he 
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merely  thought  so,  because  it  had  been  the  usual  practice  to 
make  up  and  send  the  accounts  for  each  quarter. 

The  defendants  here  rested. 

The  plaintiff  then  introduced  and  read  in  evidence  the  de- 
positions of  Thomas  A.  Scott  and  Peter  6.  Washington, 
showing  the  state  of  the  accounts  with  the  Department,  the 
material  part  of  which  depositions  has  been  given  in  the  pre- 
ceding part  of  this  statement. 

The  plainti£Fs,  by  their  counsel,  then  requested  the  court 
to  give  to  the  jury  the  following  instructions : — 

L  If  the  jury  believe  from  the  evidence  that  the  said  John 
S.  Roberts  continued  to  hold  and  exercise  the  o£Bce  of  post- 
master at  Springfield,  in  the  State  of  Illinois,  from  the  date 
of  the  said  bond,  upon  which  this  suit  is  brought,  until  the 
7th  day  of  February,  1841,  and  then  went  out  of  office,  and 
that  he  neglected  to  render  his  accounts,  as  such  postmaster 
as  aforesaid,  for  the  period  from  October  1, 1840,  to  February 
7,  1841,  inclusive,  within  one  month  after  the  time,  and  in 
the  form  and  manner,  prescribed  by  law,  and  by  the  Post- 
master-Generars  instructions  conformable  therewith,  or  at 
any  subsequent  time,  then  the  plaintiffs  are  entitled  to  re- 
cover double  the  value  of  the  postages  which  arose  at  the 
same  office  in  an  equal  portion  of  the  time  previous  thereto, 
amounting  to  the  sum  of  $2,852.72,  as  certified  by  the  Audi- 
tor of  the  Treasury  for  the  Post-Office  Department  in  his  cer- 
tified statement  of  the  account  of  the  said  *John  S.  rmt^\n 
Roberts,  as  postmaster  as  aforesaid ;  which  said  instruo-  '• 
tion  was  refused  to  be  given  by  the  court. 

II.  If  the  jury  shall  believe  from  the  evidence,  that  the 
said  John  S.  Roberts  held  and  exercised  the  said  office  for 
the  time  stated  in  the  first  instruction,  and  neglected  to 
render  his  accounts  for  the  period  stated  in  said  first  instruc- 
tion within  one  month  after  the  expiration  of  the  said  period 
or  at  any  subsequent  time,  that  then  the  plaintiffs  are  en- 
titled to  recover  double  the  value  of  the  postages,  as  certified 
by  the  said  auditor  to  have  arisen  at  said  post-office  for  the 
preceding  quarter,  that  is  to  say,  from  July  1st  to  September 
30th,  1840 ;  which  said  instruction  was  given  by  the  court. 

III.  If  the  jury  believe  the  facts  are  as  set  forth  in  the 
certificate  of  the  said  auditor  to  the  statement  of  the  said 
John  S.  Roberts's  account,  the  said  plaintifiis  are  entitled  to 
recover  the  sum  of  $2,852.72  for  double  postages  for  the 
period  that  the  said  Roberts  neglected  to  render  his  accounts, 
as  stated  in  said  certificate;  which  said  instruction  was  re- 
fused to  be  given  by  the  court. 

IV.  If  the  jury  believe  from  the  evidence   that  the  said 
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Roberts  neglected  to  render  his  accounts,  as  postmaster  as 
aforesaid,  as  certified  by  the  said  auditor  as  aforesaid,  then  the 
said  plaintiffs  are  entitled  to  recover  the  sum  of  $2,018.86, 
being  double  the  amount  of  postages  certified  by  the  said 
auditor  to  have  been  received  at  the  same  office  for  the  next 
preceding  quarter,  that  is  to  say,  from  the  Ist  of  July  to  Sep- 
tember 30,  1840;  which  said  instruction  was  given  by  the 
court. 

y.  The  defendants  in  this  cause  are  not  entitled  to  a  credit 
for  the  amount  of  the  receipt  of  $1,781.39,  executed  by  Robert 
Allen,  the  money  mentioned  in  said  receipt  having  been  paid 
without  authority,  and  in  the  violation  of  the  instructions  of 
the  Postmaster-General ;  which  said  instruction  was  refused 
to  be  given  by  the  court. 

VI.  The  said  defendants  are  not  entitled  to  a  credit  for 
the  said  receipt  of  the  said  Robert  Allen,  unless  the  said  re- 
ceipt, or  the  duplicate  thereof,  was  sent  by  next  mail,  or 
within  a  reasonable  time  after  it  was  executed,  to  the  Audi- 
tor of  the  Post-Office  Department. 

VII.  If  the  said  receipt,  or  duplicate  thereof,  was  not  sent 
to  the  Auditor  of  the  Post-Office  Department  until  more  than 
a  year  after  its  execution,  and  until  after  the  statement  and 
adjustment  of  the  accounts  of  the  said  Robert  Allen,  as  con- 
tractor, at  the  Post-Office  Department,  as  annexed  to  the 
depositions  of  Thomas  A.  Scott  and  Peter  G.  Washington, 
the  defendants  are  not  entitled  to  a  credit  or  allowance  for 
the  said  sum  of  money  mentioned  in  the  receipt. 

*5161  *"  ^^^^^  ^^^^  ^^^  ^*^*  instructions  were  each  re- 
J  fused  to  be  given  by  the  court;  but  the  court,  in 
answer  to  the  first  four  instructions  asked  for  by  plaintiffs, 
charged  the  jury,  "  that  the  officera  of  the  Post-Office  Depart- 
ment had  no  right  to  calculate,  as  they  did,  that,  if  three 
months  produced  a  given  sum,  four  months  and  seven  days 
would  produce  so  much ;  that  it  was  proper  for  the  jury  to 
charge  the  defendants  with  double  the  postage  received 
during  the  quarter  ending  30th  September,  1840,  and  this 
for  the  quarter  ending  December  31, 1840 ;  and,  as  the  plain- 
tiffs had  furnished  no  datum  for  finding  a  verdict  for  the  time 
from  1st  January,  1841,  to  7th  February,  the  jury  could  find 
nothing  for  that  period." 

In  answer  to  the  fifth,  sixth,  and  seventh  instructions 
asked  for  by  plaintiffs,  the  court  further  charged  the  jury, 
that  if  they  believed,  from  the  testimony,  that  the  $1,781.39 
were  paid  to  Robert  Allen  before  the  1st  of  July,  1841,  and 
he  was  authorized  by  the  Department,  under  instructions  to 
the  postmaster,  to  receive  it ;  and  if  they  believed  from  the 
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testimony  that  he  received  no  money  of  the  United  States 
which  he  was  not  entitled  to  over  and  above  the  f  1,731.39. 
tlie  jury  might  allow  a  credit  for  it  to  the  defendants,  although 
the  receipt  is  not  in  the  form  prescribed,  and  was  not  reported 
to  the  Department  in  conformity  to  the  instructions,  as  it 
could  work  no  wrong  to  the  United  States. 

And  the  said  plaintiffs,  by  their  counsel,  thereupon  ex- 
cepted to  the  opinion  of  the  court  in  refusing  to  give  the 
first,  third,  fifth,  sixth,  and  seventh  instructions,  as  asked  for 
as  aforesaid,  and  also  excepted  to  the  said  charge  so  given  by 
the  said  court  to  the  said  jury  as  aforesaid,  and  to  each  and 
every  part  and  proposition  thereof. 

The  court  then  directed  the  jury  to  state  in  their  verdict 
what  items  and  sums  thev  should  allow,  and  what  they  dis- 
allowed, in  making  up  said  verdict. 

The  jury  then  retired  from  the  bar,  and  afterwards,  on  the 
same  day,  returned  into  court  a  verdict  as  follows.  (The 
verdict  has  been  given  above.) 

The  United  States  sued  out  a  writ  of  error,  and  brought 
the  case  up  to  this  court. 

It  was  argued  by  Mr.  Johnson  (Attorney-General),  for  the 
United  States,  no  counsel  appearing  for  the  defendants  in 
error. 

Mr.  JohnBon  made  the  following  points : — 

I.  That  the  testimony  of  Allen,  Keys,  and  Tomlins  was  im- 
properly admitted,  for  the  reasons  set  forth  in  the  exception. 

*II.  That  the  instruction  given  by  the  judge,  "that  rmc^rj 
the  Post-OfBce  Department  had  no  right  to  calculate  as  ^ 
they  did,  that,  if  three  months  produced  a  given  sum,  four 
months  and  seven  days  would  produce  so  much ;  that  it  was 
proper  for  the  jury  to  charge  the  defendants  with  double 
postage  received  during  the  quarter  ending  30th  of  Septem- 
ber, and  this  for  the  quarter  ending  Slst  of  December,  1840 ; 
and  as  the  plaintiffs  had  furnished  no  return  for  finding  a  ver- 
dict for  the  time  from  1st  January,  1841,  to  7th  February, 
the  jury  could  find  nothing  for  that  period,"  was  erroneous. 
Because  the  postage,  to  be  doubled,  instead  of  being  limited 
only  to  the  previous  quarter,  could  have  been  ascertained 
within  the  meaning  of  the  thirty-second  section  of  the  act 
of  1825,  for  the  whole  time  claimed ; — 1st.  By  the  mode 
adopted  by  the  auditor ;  2d.  By  the  average  of  the  two  prev- 
ious quarters,  or  any  other  two  quarters ;  8d.  By  taking  the 
last  or  any  other  quarter,  and  an  average  of  the  previous 
quarter  for  the  number  of  days  iiecessiuy. 
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It  will  be  contended,  that  one  of  these  modes  is  authorized 
by  the  law ;  because,  if  not,  the  law  would  be  wholly  inopera- 
tive in  the  case  of  a  default  for  any  period  short  of  a  whole 
quarter. 

III.  That  the  construction  of  the  instructions  of  the  Post- 
master-General, made  under  the  authority  of  the  ninth  sec- 
tion of  the  act  of  1836,  was  matter  of  law,  and  that  the  court 
should  therefore  have  granted  the  fifth,  sixth,  and  seventh 
instructions  prayed  by  the  plaintiffs,  and  should  not,  in 
answer  to  the  said  prayers,  have  charged  the  jury  that,  on  the 
facts  stated  in  the  charge  hypothetically,  they  might  allow  a 
credit  of  $1,731.39. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

There  cannot  be  either  security  or  efficiency  in  the  busi- 
ness of  the  Post-Office  Department,  unless  its  receipts  and  dis- 
bursements are  made  upon  a  fixed  plan.  It  must  be  exe- 
cuted, too,  with  uniformity  and  rigor.  The  duties  of  its 
officers  must  be  definitely  prescribed,  and  enforced  without 
relaxation.  Nor  will  there  be  either  safety  or  justice  for 
the  country,  if  the  forms  enjoined  for  receiving  and  paying 
money  are  permitted  to  be  disregarded  by  its  deputies. 
The  establishment  under  our  system  must  be  made  to  sup- 
port itself. 

It  is  extended  from  day  to  day  into  territories,  late  wilder- 
nesses, and  from  place  to  place  in  and  beyond  them,  through 
prairies,  swamps,  and  marshes,  without  any  other  trail  than 
those  of  the  first  wheels  that  passed  over  them.  In  the  set- 
tled parts  of  the  country,  new  routes,  changes  of  routes, 
increase  of  speed  in  conveyances,  and  new  conveyances,  are 
daily  ^demanded  to  meet  the  conveniences  and  the 
wants  of  our  almost  incalculable  internal  commerce. 
Neither  the  cost  of  them  nor  the  revenue  can  be  anticipated. 
Sleepless  vimlance  in  its  chief,  sleepless  devotion  to  its  busi- 
ness, aided  by  the  unremitting  industry  and  intelligence  of 
his  assistants  in  the  Department,  can  only  meet  their  respon- 
sibility, as  that  is  estimated  by  public  expectation. 

Such  is  the  conviction  of  every  one  who  has  ever  had  any 
connection  with  the  Department,  or  of  any  one  who  has 
looked  into  its  operations  as  a  point  of  liberal  inquiry.  Its 
deputies  and  agents  in  every  branch  of  its  business  see  and 
feel  the  necessity  of  conformity  to  the  rules  prescribing  their 
separate  duties.  Postmasters  in  the  most  limited  offices,  and 
contractors  for  the  smaller  or  larger  routes,  have  found  that 
their  best  security  for  the  preservation  of  their  relations  to 
each  other  and  to  the  Department  is  a  strict  compliance  with 
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its  instructions.  Several  of  them,  acting  in  this  spirit  of 
subordination,  have  honorably  connected  themselves  with  the 
Department,  in  the  estimation  of  the  public. 

Congress  has  legislated  in  such  a  spirit.  From  the  begin- 
ning of  its  legislation  to  the  act  of  March,  1825,  reducing 
into  one  act  all  that  had  been  previously  passed,  ]arge  duties 
were  imposed  upon  the  Postmaster-General,  and  there  was 
given  to  him  a  large  discretion. 

If  looked  at  in  detail,  it  is  almost  remarkable  that  any  one 
could  be  found  to  undertake  them  with  the  hope  of  discharg- 
ing both  acceptably.  It  has  been  done,  however,  and  the 
country  enjoys  the  benefit. 

But  it  became  necessary,  from  the  enlargement  of  the 
business  of  the  Department,  to  change  its  organization,  and 
to  provide  a  more  effectual  system  for  the  settlement  of  its 
accounts.  It  was  done  by  the  act  of  1836.  By  the  ninth 
section  of  that  act,  the  Postmaster-General  is  authorized  to 
give  instructions  to  postmasters  for  accounting  and  disburs- 
ing. The  thirty-second  section  of  the  act  of  1825  is,  that  if 
any  postmaster  shall  neglect  to  render  his  account  for  one 
month  after  the  time,  and  in  the  form  and  manner,  prescribed 
by  law,  and  by  the  Postmaster-General's  instructions  con- 
formable therewith,  he  shall  forfeit  double  the  value  of  the 
postages  which  shall  have  arisen  at  the  same  office  in  any 
equal  portion  of  time,  previous  or  subsequent  thereto ;  or  in 
case  no  account  shall  have  been  rendered  at  the  time  of  the 
tnal  of  such  case,  then  such  sum  as  the  court  and  jury  shall 
estimate  as  equivalent  thereto 

In  this  case,  Roberts  was  the  postmaster ;  Adams  and 
Reed  were  his  securities.  The  Postmaster-General  sent  to 
the  *former  instructions  how  he  was  to  account,  and  r»t-|Q 
very  precise  directions  for  paying  contractors.  They  *- 
were  the  same  as  are  sent  to  all  postmasters,  except  as  to  the 
contractor  to  whom  money  was  to  be  paid.  Blank  forms  of 
orders  and  receipts  were  annexed  for  every  collection.  The 
order  in  the  instructions  is, — "  These  forms,  and  no  others, 
must  be  used  in  your  payments  to  contractors."  If  the  con- 
tractor called  in  person,  no  order  was  necessary.  Two 
receipts,  in  that  case,  were  to  be  kept  in  the  form  prescribed, 
one  of  which  the  postmaster  was  to  keep,  and  the  other  is 
directed  to  be  sent  by  the  next  mail  to  the  Auditor  for  the 
Post-Office  Department.  Roberts  was  further  instructed, 
that,  if  any  other  person  calls  for  the  money  as  the  agent  of 
the  contractor,  he  must  produce  two  orders  in  the  prescribed 
form,  signed  by  the  contractor,  with  blank  receipts  annexed. 
After  the  agent  was  paid,  both  receipts  were  to  be  filled  up 
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and  signed.  Both  were  to  be  left  with  the  postmaster,  one 
of  which  was  to  be  forthwith  sent  to  the  Auditor  of  the  De- 
partment. He  was  told  that  these  claims  and  orders  could 
not  be  sold,  negotiated,  or  transferred ;  that  no  credit  would 
be  allowed  him  for  any  payment  to  any  other  person  than  the 
contractor  or  the  person  named  in  his  order,  &c.,  &c.,  nor 
unless  the  receipt  be  dated  on  the  day  when  the  money  is 
paid.  In  his  official  bond,  among  others, — and  it  is  the  first 
of  his  covenants, — he  binds  himself  to  execute  the  duties  of 
his  office  according  to  law  and  the  instructions  of  the  Post- 
master-General, and  faithfully  once  in  three  months,  or 
oftener  if  required,  to  render  accounts  of  his  receipts  and 
expenditures  as  postmaster  to  the  Post-Office  Department; 
that  he  shall  faithfully  account,  in  the  manner  dii*ected  by 
the  Postmaster-General,  for  all  moneys,  bills,  bonds,  notes, 
receipts,  and  other  vouchers,  which  he  shall  receive  as  agent 
for  the  Department. 

Thus  instructed,  forewarned,  and  bound,  we  can  scarcely 
account  for  Mr.  Roberts's  disregard  of  his  corresponding  obli- 
gation otherwise  than  it  was  wilfully  done.  He  failed  to  ao- 
count  for  the  time  stated  in  the  record,  and  he  claims  in  this 
suit,  as  an  offset  against  the  demand  of  the  United  States, 
payments  which  he  says  were  made  to  Allen,  the  contractor, 
contrary  to  his  instructions,  which  the  Department  had  not 
any  knowledge  of  for  two  years  after  the  date  of  his  receipt 
from  Allen,  and  for  which  amount  Allen  gave  no  credit  when 
his  accounts  were  finally  settled  at  the  Department.  Such 
is  the  proof  in  the  case.  Upon  the  trial,  when  the  evidence 
on  both  sides  had  been  closed,  the  counsel  for  the  United  States 
asked  that  the  jury  might  be  instructed,  if  they  believed  the 
evidence  in  the  case,  that  the  defendant  was  liable  for  the 
#^201  a'^ount  which  he  *said  had  been  paid  by  him  to  Al- 
^  len,  and  that  the  United  States  were  entitled  to  double 
the  amount  of  the  postages  which  had  accrued  and  had  been 
returned  as  the  amount  from  the  1st  of  July  to  the  30th  of 
September,  for  the  next  quarter,  ending  on  the  last  day  of 
December,  for  which  Roberts  did  not  make  a  return ;  and  at 
the  rate  for  so  much  of  the  next  quarter  as  the  defendant 
remained  in  office,  for  which  also  he  had  failed  to  make  a 
return. 

In  respect  to  the  money  said  to  have  been  paid  to  Allen, 
there  is  not  a  fact  in  the  cause  which  can  raise  even  a  remote 
equity  for  its  allowance.  The  facts  are  all  the  other  way. 
There  was  a  violation  of  official  duty  in  making  them,  if  such 
payments  were  ever  really  made  for  the  purpose  stated,  unfair- 
ness in  dealing,  no  credit  having  beea  given  for  the  amount 
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when  Allen's  account  was  settled  at  the  Department,  and  a 
very  wrong  apprehension  of  right  by  the  defendant,  in  his 
claiming  to  be  paid  to  him  a  sum  for  which  he  had  subjected 
the  United  States  to  a  loss  by  an  inexcusable  disregard  of  his 
instructions  as  to  the  manner  alone  in  which  he  was  permit- 
ted to  pay  money  to  a  contractor.  As  to  the  double  charge 
for  postage  in  the  account  rendered  against  him,  we  think 
the  calculation  and  the  time  for  which  it  is  made  was  prop- 
erly done  by  Mr.  Whittlesey,  the  then  Auditor  of  the  Treasury 
for  the  Post-Office  Department.  For  the  entire  quarter  un- 
accounted for,  there  cannot  be  a  doubt.  There  ought  not  to 
be  any  for  the  portion  of  the  next  quarter.  His  obligation 
to  account  for  and  to  pay  both  cannot  be  denied.  It  is  ad- 
mitted it  was  his  duty  to  return  for  an  entire  quarter,  under 
the  instructions  of  the  Postmaster-General.  It  is  equally 
plain  that,  under  the  thirty-second  section  of  the  act  of  1825, 
if  a  postmaster  shall  neglect  to  render  his  account  for  one 
month  after  the  time,  and  in  the  form  and  manner,  prescribed 
by  law,  he  becomes  liable  to  a  double  charge,  according  to 
the  manner  stated  in  that  section.  Then  the  only  question 
is,  whether  that  obligation  to  make  a  return  is  not  as  binding 
upon  a  postmaster  who  leaves  office  between  the  beginning 
and  end  of  a  quarter,  as  it  is  upon  one  who  shall  leave  office 
at  the  end  of  a  quarter.  Is  he  not  bound  to  make  a  return 
within  one  month  after  the  expiration  of  the  quarter,  though  he 
has  been  in  office  only  for  a  part  of  it  ?  By  the  instructions  of 
the  Postmaster-General,  he  ought  to  have  done  so  within  two 
days  after  the  expiration  of  his  quarter.  Now  whether  the  in- 
struction or  the  law  applies  to  the  obligation  is  not  material. 
Under  the  law,  and  without  the  instruction,  the  liability  is  in- 
curred. But  if  the  case  is  put  under  the  instruction  alone, 
we  think  the  fair  interpretation  of  it  is,  *that  it  com-  r«f  oi 
prehends  any  time  less  than  a  quarter,  as  well  as  an  ^ 
entire  quarter.  This  construction  may  be  made  from  its 
terms.  The  postmaster  is  required  to  have  the  balance  due 
by  him  ready  to  be  paid  on  demand  at  the  end  of  each  quar- 
ter. He  is,  by  the  instructions,  to  make  a  return  of  what 
that  amount  is  two  days  after  the  expiration  of  the  quarter. 
If  he  is  not  ready  to  pay,  and  neglects  to  make  his  return, 
and  says  he  is  not  bound  to  do  either  because  his  office  termi- 
nated before  the  expiration  of  a  quarter,  does  he  not  disregard 
the  instruction  as  to  what  he  had  received  ?  If  his  neglect  to 
render  his  accounts  be  omitted  for  one  month  after  the  time, 
and  in  the  form  and  manner,  prescribed  by  law,  it  cannot  be 
said  he  has  not  subjected  himself  to  the  penalty  of  a  double 
charge,  to  be  proportioned  by  what  may  have  been  received 
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at  his  office  in  any  equal  time  previous  or  subsequent  thereto. 
Nor  can  it  be  said,  because  no  account  was  rendered  in  this 
instance,  that  there  was  no  datum  for  such  calculation  to  be 
made,  or  that  he  was  only  liable  to  pay  such  an  amount  as  a 
court  and  jury  nuiy  Hud,  upon  other  evidence,  to  be  an  equiv- 
alent to  the  penalty  which  he  has  incurred. 

All  of  us  think  differently.  The  court  below  having  re- 
fused to  give  to  the  jury  the  first,  fifth,  sixth,  and  seventh 
instructions  which  were  asked  by  the  counsel  for  the  United 
States,  the  judgment  is  reversed,  and  the  cause  will  be  re- 
manded for  further  proceedings,  in  compliance  with  the 
opinion  now  given. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Illinois,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias  de  novo^  and 
for  such  further  proceedings  to  be  had  therein  as  shall  be  in 
conformity  to  the  opinion  of  this  court,  and  as  to  law  and 
justice  shall  appertain. 


•i»i» 


*6221  *'^^^  President  and  DrRBCTORS  op  the  Bank  op 
J      the  State  op   Alabama,  Plaintipp  in  error, 
V.  Robert  H.  Dai.ton. 

A  State  has  power  to  regulate  the  remedies  by  which  contracts  and  judgments 
are  sought  to  bo  enforced  in  its  courts  of  justice,  unless  its  regulations  are 
controlled  by  the  Constitution  of  the  United  States,  or  by  laws  enacted  un- 
der its  authority. 

Therefore,  where  a  State  passed  a  law  declaring  that  all  judgments  which  had 
been  obtained  in  any  other  State  prior  to  the  passage  of  the  law  should  be 
barred  unless  suit  was  brought  upon  the  judgment  within  two  years  after 
the  passage  of  the  act,  this  law  was  within  the  power  of  the  State,  and  not 

inconsistent  with  the  Constitution  of  the  United  States  or  any  act  of  Con- 

1 


^  CiTBD.  Kincaid  v.  Richardson,  9  and    prescribe    for   suits    thereon  a 

Abb.  (N.  Y.),  N.  C,  310.     S.  P.  Meek  shorter  period  than  allowed  upon  do* 

r.  Meek,  46  Iowa,  294.  mestic  contra<-t8.     Hawse  v.  Hurgmire, 

A  State  may,  by  statute,  bar  reme-  4  (UA.,  313. 
dies  on  contracts  made  in  other  States,         A  sfHtiite  reducing  the  time  allowed 
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And  thii  was  true,  although  the  person  against  whom  the  judgment  was  given 
became  a  citizen  of  the  said  State  upon  the  Terj  day  on  which  he  was  sued. 
The  LegisLature  made  no  exception,  and  courts  can  make  none.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
Mississippi. 

The  facts  were  these. 

On  the  7th  of  February,  1843,  the  President  and  Directors 
of  the  Bank  of  the  State  of  Alabama  recovered  a  judgment 
against  Robert  H.  Dalton,  for  1^1,844,  with  interest  and  costs, 
in  the  County  Court  of  Tuscaloosa  County  and  State  of 
Alabama. 

On  the  24th  of  February,  1844,  the  State  of  Mississippi 
passed  an  act  (Hutchinson^s  Mississippi  Code,  pp.  880  et  seg.), 
which  provided,  amongst  other  things,  that  judgments  ren- 
dered before  the  passage  of  the  act  in  any  other  State  of  the 
Union  should  be  barred,  unless  suit  was  brought  thereon 
within  two  years  from  the  passage  of  the  act. 

On  the  10th  of  November,  1846,  the  President  and  Direc- 
tors of  the  Bank  of  the  State  of  Alabama  brought  a  suit 
against  Dalton  in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Mississippi,  held  at  the  town  of 
Pontotoc.  It  was  an  action  of  debt  brought  upon  the  judg- 
ment recovered  in  the  County  Court  of  Tuscaloosa  County, 
in  AJabama.  The  writ  was  served  upon  Dalton  on  the  same 
day  that  it  was  issued.  The  defendant  pleaded  the  statute 
of  limitations  of  Mississippi  in  the  following  manner: — 

^^  And  the  said  defendant,  by  his  attorneys,  comes  and  de- 


by  a  previous  statute  of  limitations,  any  person  who,  at  the  time  of  the 

in  which  to  begin  a  certain  class  of  commencement  of  the  action  in  which 

actions,  is  not  unconstitutional,  even  such  judgment  or  decree  was  or  shall 

when  applied  to  demands  then  already  be  rendered,  was  or  shall  be  a  resident 

accrued,  provided  reasonable  time  is  of  this  State,  in  any  case  where  the 

allowed    for    putting    them    in  suit,  cause    of    action   would    have    been 

Terry  v.  Anderson,  5  Otto,  628;  Feo-  barred  by  any  act  of  limitation  of  this 

pie  V.  Wayne  Circuit  Judae,  37  Mich.,  State,  if  such  suit  had  been  brought 

287 ;  Krone  v.  Krone,  Id.,  308 ;  Guillotel  therein."    Held,  unconstitutional,  as  in 

V.  Maifor  ^c.  of  New  York,  66  How.,  conflict  with  U.  S.  Const.,  Art.  IV.,  §  1, 

(N.  Y!)  Pr.,  114.  which  provides  that  "full  faith  and 

A  Texas  statute  provided  that  no  credit  shall  be  given  in  each  State  to 

action  should  be  brought  on  a  foreign  the  .  .  .  judicial  proceedings  of  every 

judgment  of  four  years'  standing  and  other  State."     Christmas  v.  Riissell,  6 

upward,  unless  brought  within  sixty  Wall.,  290. 

days.    Held,  a  valid  law.    Bacon  et  al.  See  also  notes  to  Brabaton  v.  Gibson, 

V.  Howard,  20  How.,  22.  ante,  *263 ;  and  to   Totmsend  v.  Jemi- 

A  State  statute  provided  that  "no  son,  ante,  *401 . 

action  shall  be   msintained  on   any  ^  Commkntko  on.      Hanger  y,  Al>- 

judgment  or  deorve  rendered  by  any  bott,  tf  Wail.,  642.     Citkd.    Bickel  ▼. 

court     without     Hn»*     St»t«»     ngsinst  Chiitmon,  7i\  Vr  ,  088. 
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fends  the  wrong  and  injury,  when,  &c.,  and  for  plea  says, 
that  the  said  plaintiff  his  action  aforesaid  ought  not  to  have 
or  maintain  against  him,  because  he  says  that  the  said  judg- 
ment upon  which  this  suit  is  founded  was  obtained  in  a  court 
out  of  the  limits  of  the  State  of  Mississippi,  to  wit,  the 
County  Court  of  the  County  of  Tuscaloosa,  in  the  Sta^  of 
Alabama,  and  was  rendered  up  against  said  defendant  on  the 

*6281  '^^^  ^^y  ^^  *February,  1848,  and  was  then  and  there, 
J  on  that  day,  in  full  force  and  effect  in  said  court. 

"  And  defendant  further  says,  that  by  an  act  of  the  Legis- 
lature of  the  State  of  Mississippi,  entitled  *•  An  act  to  amend 
the  several  acts  of  limitations,'  approved  on  the  24th  day  of 
February,  1844,  it  is  enacted  and  declared,  upon  judgments 
obtained  in  any  court  out  of  the  limits  of  this  State,  actions 
shall  be  commenced  within  two  years  after  the  passage  of  the 
said  act,  and  not  afterwards ;  and  that  this  action  was  not 
commenced  by  this  plaintiff  until  the  two  years  had  expired, 
within  which  the  said  plaintiff  was  required  to  bring  his  suit 
as  aforesaid,  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  against  him,*'  &c. 

To  this  plea  the  plaintiff  filed  the  following  replication : — 

^^  And  the  said  plaintiff,  for  replication  to  the  pleas  of  the 
said  defendant  by  him  first  above  pleaded,  says  preclvdi  non^ 
because  he  says  that  the  said  defendant,  at  and  from  the  time 
of  the  rendition  of  the  judgment  in  said  plea  and  declaration 
mentioned,  and  from  thence  until  and  within  two  years  next 
before  the  commencement  of  this  suit,  to  wit,  on  the  10th  day 
of  November,  A.  D.,  1846,  to  wit,  at  the  district  aforesaid,  was 
and  continued  to  be  a  citizen  of  the  State  of  Alabama,  where 
the  said  plaintiff  resided,  without  the  jurisdiction  of  this 
court ;  and  this  they  pray  may  be  inquired  of  by  the  coun- 
try," &c. 

The  defendant  demurred  to  this  replication,  and,  upon  ar- 
gument, the  court  sustained  the  demurrer. 

To  review  this  judgment,  the  bank  brought  the  case  up  to 
this  court. 


It  was  submitted  on  printed  arguments  by  Mr,  Featherston^ 
for  the  plaintiff  in  error,  and  Mr.  Adams^  for  the  defendant  in 
error.     The  arguments  are  very  shorty  and  may  be  inserted. 

Mr.  Featherston^  for  the  plaintiff  in  error. 

This  action  of  debt  was  brought  by  the  plaintiff  to  recover 
of  the  defendant  the  sum  of  *1,844  debt,  and  ♦110.58  dam- 
ages, the  amount  of  a  recovery  had  in  the  Circuit  Court  of 
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Tuscaloosa  County  and  State  of  Alabama,  on  the  7th  day  of 
February,  1843,  by  the  plaintiff  against  the  defendant.  This 
suit  was  instituted  in  the  District  Court  of  the  United  States 
for  North  Mississippi,  at  Pontotoc,  at  the  December  term 
thereof,  1846.  The  writ  was  issued  on  the  10th  day  of 
November,  1846.  The  defendant  at  the  said  December  term, 
1846,  pleaded  the  statute  of  limitations  of  1844,  which  pro- 
vides that  no  suit  *shaU  thereafter  be  instituted  in  this  rmnoA 
State  upon  any  judgment  rendered  in  any  other  State  ^ 
of  this  Union,  unless  the  same  be  done  within  two  years  after 
its  rendition.  To  this  plea  of  the  statute  of  limitations  the 
plaintiff  replied,  that,  at  the  time  of  the  rendition  of  the  judg- 
ment in  Ahibama,  the  defendant  was  a  citizen  of  the  State  of 
Alabama,  and  continued  so  to  be  up  te  the  10th  day  of 
November,  1846,  the  day  on  which  this  suit  was  brought. 
To  this  replication  there  was  a  demurrer  by  the  defendant, 
which  the  court  sustained,  upon  the  ground  that  the  statute 
barred  the  action,  although  the  defendant  was  a  non-resident, 
and  beyond  the  jurisdiction  of  this  State  up  to  the  moment 
of  its  institution.  It  is  difficult  to  apprehend  how  this  de- 
cision can  be  law,  and  how  it  can  be  reconciled  with  the  hun- 
dred  and  one  decisions  made  by  everv  court  in  every  State  in 
the  Union.  That  no  one  can  avail  himself  of  the  presump- 
tions that  the  statute  of  limitations  raises  in  favor  of  his  hav- 
ing paid  his  debt,  but  a  citizen  of  the  State  where  the  suit  is 
brought,  and  that  the  statute  does  not  commence  running 
until  the  party  gets  into  the  State,  are  propositions  so  often 
decided,  and  so  universally  recognized,  that  it  is  not  believed 
defendant's  counsel  was  serious  when  he  first  made  the  de- 
fence so  successfully  set  up  by  him  to  this  action.  To  sup- 
pose the  Legislature  of  the  State  of  Mississippi  intended  to 
pass  a  law  closing  her  courts  against  debts  due  between  citi- 
zens of  other  States  before  they  should  come  within  her  juris- 
diction, is  preposterous ;  that  she  could  have  permitted  her 
sovereignty  to  become  vindictive  and  malignant  against  a  par- 
ticular class  of  claims,  and  allowed  it,  in  its  petulance,  to 
enact,  that  hereafter  Mississippi  should  bo  a  Stlitc  of  refuge 
for  judgment  debtors,  and  leave  general  creditors  to  the 
general  statute  law,  I  cannot  believe;  but  if  the  decision 
made  in  this  case  is  law,  she,  the  State  of  Mississippi,  has 
done  that  thing.  If  the  construction  given  to  the  statute  in 
this  case  be  correct,  then  debtors  of  other  States  are  encour- 
aged to  dishonesty,  and  invited  to  flee  from  their  debts.  This 
act  was  passed  in  Februarv,  1844,  and  commenced  running 
fiom  its  approval ;  the  defendant  was  tlien  a  citizen  of  the 
State  of  Alabama,  where  he  continued  until,  according  to  the 
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decision  in  this  case,  the  judgment,  the  foundation  of  this 
action,  was  positively  barred  ;  although  neither  plaintiff  nor 
defendant  was  within  the  jurisdiction  of  the  courts  of  the 
State,  or  entitled  to  peculiar  favors  from  Mississippi,  from 
having  rendered  her  any  great  public  services.  The  replica- 
tion shows  that  the  defendant  did  not  come  within  the  juris- 
diction of  the  State  courts  until  the  10th  of  November,  1846, 
over  two  years  from  the  passage  of  the  act  of  1844.  But  sup- 
*^2^1  pose  *the  court  should  think  that  the  bar  of  the  statute 
J  became  complete  at  the  end  of  two  years.  Still,  in  the 
construction  of  the  act  of  1844,  they  will  take  it  in  connec- 
tion with  all  the  other  acts  of  limitation  of  the  State,  and 
make  them  harmonize  if  possible.  Now,  the  act  of  1822  de- 
clares, that  the  time  of  the  absence  of  the  debtor  from  the 
State,  he  being  a  citizen,  shall  be  deducted  in  the  computa- 
tion of  the  time.  There  can  be  no  inconsistency,  then,  in 
deducting  the  absent  time  in  this  case  ;  let  this  be  done,  and 
the  court  will  see  that  the  suit  was  instituted  on  the  very  day 
he  came  into  the  State. 

Mr.  AdamSy  for  the  defendant  in  error. 

The  question  presented  by  the  plea,  replication,  and 
demurrer  is,  Does  the  fourteenth  section  of  an  act  of  the  Leg- 
islature of  the  State  of  Mississippi,  entitled  "  An  act  to  amend 
the  several  acts  of  limitations,"  approved  February  24th, 
1844,  apply  to  foreigners,  or  citizens  of  other  States^  sued 
within  the  limits  of  the  State  of  Mississippi  ? 

No  question  is  raised  as  to  the  constitutionality  of  the  act 
itself,  that  point  having  been  so  fully  settled,  upon  a  similar 
statute,  by  the  Supreme  Court  of  the  United  States,  in  McEl- 
moyle  v.  Oohen^  13  Pet.,  314.  The  High  Court  of  Errors  and 
Appeals  of  Mississippi  have  also  enforced  it  in  McOlintock  v. 
Rogers,  12  Sm.  &  M!,  702. 

One  of  the  first  English  cases  in  which  this  point  arose 
was  in  the  construction  of  the  statute  of  21  James  I.,  where 
Lord  Keeper  Cowper  uses  this  language :  "  The  statute  pro- 
vides that,  where  the  party  plaintiff,  he  who  carries  the  action 
about  him,  goes  beyond  sea,  his  right  shall  be  saved,  but 
where  the  debtor  or  party  defendant  goes  beyond  sea,  there 
is  no  saving  in  that  case.  It  is  plausible  and  reasonable  that 
the  statute  of  limitations  should  not  take  place,  nor  the  six 
years  be  runniiig,  until  the  parties  come  witnin  the  cognizance 
of  the  laws  of  England,  but  that  must  be  left  to  the  legisla- 
ture." 

In  the  case  of  Beckford  and  others  v.  Wadft^  17  Ves.,  88, 
€t  Meq.^  this  question  is  fully  examined,  and  the  same  conclu- 
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sion  arrived  at  by  Sir  Win.  Grant,  then  Master  of  the  Rolls, 
to  whose  elaborate  and  able  opinion  the  court  is  respectfully 
referred. 

In  Ruggles  v.  Keeler^  3  Johns.  (N.  Y.),  263,  Chancellor 
Kent  expresses  the  same  opinion. 

In  Mclver  et  aLy  Lessees^  v.  Ragan^  2  Wheat.,  25,  which  was 
admitted  to  be  a  case  within  the  act  of  limitations  of  tlie 
State  of  Tennessee,  and  not  witliin  the  letter  of  the  excep- 
tions, Ckief  Justice  Marshall  says, — "  Wherever  the  situation 
of  a  party  *was  such  as,  in  the  opinion  of  the  legisla-  r«cofi 
ture,  to  furnish  a  motive  for  excepting  him  from  the  ^ 
operation  of  the  law,  the  legislature  has  made  the  exception. 
It  would  be  going  far  for  this  court  to  add  to  those  excep- 
tions." 

And  again  he  adds, — "  If  this  difficulty  be  produced  by  the 
legislative  power,  the  same  power  might  provide  a  remedy, 
but  courts  cannot  on  that  account  insert  in  tlie  statute  of 
limitations  an  exception  which  the  statute  does  not  contain." 
See  also  Cocke  and  Jack  v.  McOinnis^  Mart.  &  Y.  (Tenn.), 
361 :  Fatton  v.  McClure,  Id.,  332;  2  Yerg.  (Tenn.),  290. 

Applying  these  principles  to  the  case  before  us,  there  can 
be  no  aoubt  that  the  District  Court  ruled  correctly  in  sus- 
taining the  demurrer  to  plaintiffs  replication.  The  act  of 
limitations  of  the  State  of  Mississippi  may  be  found  in  the 
Pamphlet  Acts  of  1844,  p.  101,  and  in  Hutchinson's  Missis- 
sippi Code,  p.  830,  et  seq. 

The  first  ten  sections  of  this  act  define  the  bar  of  the  stat- 
ute in  the  cases  therein  enumerated.  The  eleventh  section 
then  provides,  that,  so  far  as  the  ten  preceding  sections  are 
cimcerned,  suit  may  be  commenced  against  a  party  out  of  the 
State  after  his  return,  and  that  the  time  of  his  absence  shall 
be  deducted,  &c.  This  expressly  ai)plies,  however,  only  to 
those  sections  that  precede  it.  In  Ruggles  v.  Keeler^  3  Johns. 
(N.  Y.),  263,  before  referred  to,  the  court  say  this  applies  to 
foreigners  as  well  as  citizens,  because  the  statute  makes  it  so. 
But  no  such  principle  applies  to  the  subsequent  sections  of 
the  act,  and  ceilainly,  if  the  legislature  had  tliought  it  right 
as  to  those  sections,  or  intenden  it  to  apply  to  them,  it  w(mld 
have  so  enacted. 

The  seventeenth  section  expressly  provides  that,  in  the 
construction  of  this  act,  no  cumulative  or  additional  disabili- 
ties shall  be  added,  allowed,  &c. 

The  eighteenth  section  provides,  that  the  periods  of  limita- 
tions established  by  this  act  shall  commence  running  from  the 
date  of  the  passage  thereof,  and  repeals  all  acts  and  parts  of 
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acts  conflicting  with  and  contrary  to  the  provisions  of  this 
act. 

And  the  nineteenth  section  enacts  tliat  the  act  shall  take 
eflFect  from  its  passage.  As  the  act  therefore  is  express  in  its 
terms,  that  no  suit  shall  be  commenced  upon  a  foreign  judg- 
ment unless  within  two  years  from  its  pjissage,  as  no  excep- 
tions are  contained  in  the  act,  and  by  the  act  they  are  ex- 
pressly excluded,  the  District  Court  could  not  have  done 
otherwise  than  sustain  the  demurrer  to  plaintiffs  replication. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

An  action  was  brought  by  the  plaintiff  to  recover  of  the 
megyr-i  ^defendant,  then  a  citizen  of  Mississippi,  the  sura  of 
-I  $1,844  debt,  and  $110  damages,  the  amount  of  a  re- 
covery had  in  the  Circuit  Court  of  Tuscaloosa  Countv,  and 
State  of  Alabama,  on  the  7th  day  of  February,  1843,  by  the 
plaintiff  against  the  defendant.  This  suit  was  instituted  in 
the  District  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi,  at  Pontotoc.  The  writ  was  issued  on 
the  10th  day  of  November,  1846.  The  defendant,  at  the 
December  Term,  1846,  pleaded  the  statute  of  limitations  of 
1844,  which  bars  (1.)  all  suits  on  judgments  recovered  within 
the  State  after  the  lapse  of  seven  years ;  and  (2.)  all  suits  on 
judgments  obtained  out  of  the  State  in  six  years,  in  cases  of 
judgments  thereafter  rendered;  and  (3.)  all  suits  on  judg- 
ments obtained  out  of  the  State  before  the  act  was  passed 
are  barred,  unless  suit  be  brought  thereon  within  two  years 
next  after  the  date  of  the  act.  On  this  latter  provision  the 
defence  depends. 

To  this  plea  of  the  statute  of  limitations  the  plaintiff 
replied,  that  at  the  time  of  the  rendition  of  the  judgment  in 
Alabama,  the  defendant  was  a  citizen  of  the  State  of  Ala 
bama,  and  continued  so  to  be  up  to  the  10th  of  November, 
1846,  the  day  on  which  this  suit  was  brought.  To  this  repli- 
cation there  was  a  demurrer  by  the  defendant,  which  the 
court  sustained,  upon  the  ground  that  the  statute  barred  the 
action. 

It  would  seem  that  the  defendant  removed  his  domicile 
from  Alabama  to  Mississippi,  and  was  followed  bv  the  judg- 
ment, and  immediately  sued  on  reaching  there,  as  he  does  not 
call  in  question  the  allegation  contained  in  the  declaration 
that  he  was,  when  sued,  a  citizen  of  Mississippi. 

The  stringency  of  the  case  is,  that  the  act  of  limitations  of 
Mississippi  invites  to  the  State  and  protects  absconding  debt- 
ors from  other  States,  by  refusing  the  creditor  a  remedy  on 
his  judgment,  which  is  in  full  force  in  the  State  whence  the 
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debtor  absconded.  And  it  is  insisted,  on  behalf  of  the  plain- 
tiff, that  here  is  a  case  where  the  laws  of  Mississippi  dia  not 
operate  on  either  party  (plaintiff  or  defendant),  nor  on  the 
foreign  judgment,  until  the  day  on  which  suit  was  brought, 
and  that  therefore  no  bar  could  be  interposed  founded  on  the 
lapse  of  time,  as  none  had  intervened. 

That  acts  of  limitation  furnish  rules  of  decision,  and  are 
equally  binding  on  the  Federal  courts  as  they  are  on  State 
courts,  is  not  open  to  controversy ;  the  question  presented  is 
one  of  legislative  power,  and  not  practice. 

In  administering  justice  to  enforce  contracts  and  judgments, 
the  States  of  this  u  nion  act  independently  of  each  other,  and 
their  courts  are  governed  by  the  laws  ana  municipal  regula- 
tions *of  that  State  where  a  remedy  is  sought,  unless  r«eoo 
they  are  controlled  by  the  Constitution  of  the  United  ^ 
States,  or  by  laws  enacted  under  its  authority.  And  one 
question  standing  in  advance  of  others  is,  whether  the  courts 
of  Mississippi  stood  thus  controlled,  and  were  bound  to  reject 
the  defence  set  up  under  the  State  law,  because,  by  the 
supreme  laws  of  the  Union,  it  could  not  be  allowed. 

The  Constitution  declares,  that  ^^  full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  State.  And  the  Congress  may,  by  gen- 
eral laws,  prescribe  the  manner  in  which  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect  thereof."  No 
other  part  of  the  Constitution  bears  on  the  subject.^ 

The  act  of  26th  May,  1790,  provides  the  mode  of  authen- 
tication, and  then  declares,  that  ^'  the  said  records  and  judicial 
proceedings,  authenticated  as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the 
State  from  whence  the  said  records  are  or  shall  be  taken." 

The  legislation  of  Congress  amounts  to  this, — that  the  judg- 
ment of  another  State  shall  be  record  evidence  of  the  demand, 
and  that  the  defendant,  when  sued  oh  the  judgment,  cannot 
go  behind  it  and  controvert  the  contract,  or  other  cause  of 
action,  on  which  the  judgment  is  founded ;  that  it  is  evidence 
of  an  established  demand,  which,  standing  alone,  is  conclusive 
between  the  parties  to  it.  This  is  the  whole  extent  to  which 
(congress  has  gone.  As  to  what  further  ^^  effect "  Congress 
may  give  to  juagments  rendered  in  one  State  and  sued  on  in 
another  does  not  belong  to  this  inquiry ;  we  have  to  deal  with 
the  law  as  we  find  it,  and  not  with  the  extent  of  power  Con- 
gress may  have  to  legislate  further  in  this  respect.     That  the 

1  See  l/nited  Statet  y.  Reese  et  al.,  2  Otto,  261. 
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legislation  of  Congress,  so  far  as  it  has  gone,  does  not  prevent 
a  State  from  passing  acts  of  limitation  to  bar  suits  on  judg- 
ments rendered  in  another  State,  is  the  settled  doctrine  of 
this  court.  It  was  established,  on  mature  consideration,  in 
the  case  of  McElmoyle  v.  CoheUy  13  Pet.,  312,  and  to  the  rea- 
sons given  in  support  of  this  conclusion  we  refer. 

But  the  argument  here  is,  that  the  law  of  Mississippi  car-r 
ries  with  it  an  exception,  for  the  palpable  reason  that  neither 
party  nor  the  cause  of  action  was  within  the  operation  of  the 
act  for  a  single  day  before  suit  was  brought. 

1.  The  act  itself  makes  no  exception  in  favor  of  a  party 
suing  under  the  circumstances  of  these  plaintiffs.  So  the  Su- 
preme Court  of  Mississippi  held  in  the  case  of  McClintock  v. 
Rogers^  12  Sm.  &  M.  (Miss.),  702;  and  this  is  manifestly  true 
on  the  face  of  the  act. 

♦S291  *^'  ^^®  legislature  having  made  no  exception,  the 
J  courts  of  justice  can  make  none,  as  this  would  be  leg- 
islating. In  the  language  of  this  court  in  the  case  of  Mclver 
V.  Ragan^  2  Wheat.,  29, "  Wherever  the  situation  of  the  party 
was  such  as,  in  the  opinion  of  the  legislature,  to  furnish  a 
motive  for  excepting  him  from  the  operation  of  the  law,  the 
legislature  has  made  the  exception,  and  it  would  be  going  far 
for  tliis  court  to  add  to  those  exceptions."  The  rule  is  estab- 
lished beyond  controversy.  It  was  so  held  by  the  Supreme 
Court  of  New  York  in  Troup  v.  Smith,  20  Johns.  (N.  Y.),  33 ; 
and  again  in  Callis  v.  Waddy^  2  Munf.  (Va.),  511,  by  the  Court 
of  Appeals  of  Virginia ;  and  also  in  Hamilton  v.  Smithy  3  Murj.  .. 
(N.  C),  115,  by  the  Supreme  Court  of  North  Carolina;  and 
in  Cocke  and  Jack  v.  McGinnis^  Mart.  &  Y.  (Tenn.),  361,  in 
the  Supreme  Court  of  Tennessee.  Nor  are  we  aware  that,  at 
this  time,  the  reverse  is  held  in  any  State  of  this  Union.  It 
is  the  doctrine  maintained  in  Stotoell  v.  Zonch^  found  in  Plowd. 
Reports,  and  not  departed  from  by  the  English  courts,  even 
in  cases  of  civil  war,  when  the  courts  of  justice  were  closed 
and  no  suit  could  be  brought. 

In  the  first  place,  as  the  act  of  limitations  of  Mississippi  has 
no  exception  that  the  plaintiff  can  set  up,  and  as  none  can  be 
implied  by  the  courts  of  justice ;  and  secondly,  as  the  State 
law  is  not  opposed  to  the  Constitution  of  the  United  States  or 
to  the  act  of  Congress  of  1790,  it  is  our  duty  to  affirm  the 
judgment. 

The  case  of  Dulles^  Wilcox^  and  Welsh  against  Richard  S. 
Jones  (No.  108),  being  in  all  its  features  like  the  one  next 
above,  the  judgment  therein  is  also  affirmed,  for  the  reasons 
stated  in  the  foregoing  opinion. 
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ORDSB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 


^imf 


♦Joseph  H.  Dulles,  Edward  Wilcox,  and  John  r#cQi> 

Welsh,  Plaintiffs  in   ebbob,  v.  Richabd  S.  ^ 
.    Jones. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  for  the  Northern  District  of  Mississippi. 

In  its  main  features  it  was  similar  to  the  preceding  case  of 
The  Bank  of  the  State  of  Alabama  v.  Dalton^  and  it  will  be 
perceived,  by  a  reference  to  the  concluding  sentence  of  the 
opinion  of  the  court  in  that  case,  that  it  included  the  present. 
No  further  report  need,  therefore,  be  made  of  it. 

obdeb. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Mississippi,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 


■■•II 


Henby  M.  Bayabd,  Plaintiff  in  ebbob,  v.  Isbbal  Lom- 
babd  and  Chables  O.  Whitmobb. 

Where  land  was  sold  under  an  execution,  and  the  money  arising  therefrom 
about  to  be  distributed  amongst  creditors  by  an  order  of  the  Circuit  Court, 
a  controversy  between  the  creditors  as  to  the  priority  of  their  respective 
judgments  cannot  be  brought  to  this  court,  either  by  appeal  or  writ  of  error. 

Although  the  State  in  which  the  judgment  was  given  allowed  appeals,  by 
statute,  in  similar  cases  arising  in  the  courts  of  the  State,  yet  it  does  not 
follow  from  the  adoption  of  the  forma  of  process  in  execution  that  the 
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courts  of  the  United  States  adopted  the  modes  of  reviewing  the  decisions 
of  inferior  courts.  ^ 

An  appeal  to  tliis  court  is  given  in  chancery  cases  alone. 

Nor  is  the  case  a  proper  one  for  a  writ  of  error.  Such  a  writ  cannot  be  sued 
out  by  persons  who  are  not  parties  to  tlie  record,  in  a  matter  arising  after 
execution,  by  strangers  to  the  judgment  and  proceedings,  and  where  the 
error  assigned  is  in  an  order  of  the  court  disposing  of  certain  funds  in  their 
possession  accidentally  connected  with  the  record.' 

The  creditors  should  have  filed  tlieir  bill  in  equity,  or  stated  an  issue  in  due 
legal  form,  with  proper  parties,  setting  forth  the  merits  of  their  respective 
claims,  in  order  to  lay  the  foundation  for  an  appeal  or  writ  of  error  to  this 
court.3 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania. 

On  the  25th  of  July,  1845,  a  judgment  was  entered  on  a 
bond  and  warrant  of  attorney,  given  by  Henry  M.  Bayard  to 
Israel  Lombard  and  Charles  O.  Whitmore,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
mno-t-]  sylvania,  *upon  which  a  writ  of  fieri  facias  was  issued, 
J  returnable  to  April  session,  1846,  which  was  returned 
bv  the  marshal  for  that  district  as  levied  on  certain  tracts  of 
land,  the  property  of  the  said  Henry  M.  Bayard,  in  the  County 
of  Lancaster,  in  said  district,  and  which  were  condemned  by 
the  inquisition  returned  with  said  writ  as  not  of  a  clear  yearly 
value  beyond  all  reprises  sufficient  within  the  space  of  seven 
years  to  satisfy  the  debt  and  damages  in  the  said  writ  men- 
tioned. 

A  writ  of  venditioni  exponas  was  issued,  returnable  to 
April  session,  1847,  upon  which  the  said  tracts  of  land  were 
sold  to  Ann  Caroline  Bayard  for  the  sum  of  $61,200;  of 
which  the  sum  of  $60,333  80,  being  the  net  amount,  after 
tleducting  commissions  and  costs,  was  agreed  to  be  consid- 
ered as  paid  into  court. 

Upon  a  motion  made  on  behalf  of  the  Dauphin  Deposit 
Bank,  to  take  out  of  court  the  amount  of  the  judgment 
recovered,  on  the  28th  of  August,  1845,  by  the  said  bank 
against  the  said  Henry  M.  Bayard,  in  the  District  Court  for 
the  County  of  Lancaster,  for  $2,500,  James  Hepburn,  Es- 
quire, was  appointed  by  the  court,  on  the  7th  of  June,  1847, 
auditor,  to  report  who  are  entitled  to  the  moneys  so  consid 
ered  as  in  court,  who,  on  the  20th  of  September,  1847,  filed 
his  report,  which  directed  that  the  judgments  against  the 
said  Henry  M.  Bayard  be  paid  according  to  their  priority, 
without  regard  to  the  court  in  which  they  were  recovered. 

1  See  Broion  v.  Pierce,  7  Wall.,  217.     Bayne,  18  How.,  02. 
9  CiTiCD.    Curtis  et  al.  v.  PetitpUun        *  Citbi>.    Wickham  y.  MorehouUf  16 
tt  al,,  18  Uow.,  110.     25cc  Graham  y.     Fo^.  Hep.,  326. 
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As  this  report  examines  a  point  of  great  interest  to  the 
profession  throughout  the  United  States,  namely,  the  extent 
of  the  lien  upon  real  estate  which  is  created  by  a  judgment 
in  the  Circuit  Courts  of  the  United  States,  and  as  the  report 
was  confirmed  by  the  Circuit  Court  of  the  Eastern  District 
of  Pennsylvania,  it  is  thought  proper  to  insert  it. 

"  To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania. 

"  The  undersigned,  the  auditor  appointed  by  your  honora- 
ble court,  as  per  certificate  annexed,  marked  A,  with  instruc- 
tions to  report  who  are  entitled  to  the  moneys  in  the  said 
certificate  mentioned,  as  being  in  court,  by  the  agreement  of 
the  parties  claiming  the  same,  secured  by  a  sale  of  the  prop- 
erty of  the  defendant,  situated  in  Lancaster  County,  Penn- 
sylvania, by  an  execution  directed  to  the  marshal  of  this 
district,  in  the  suit  of  Lombard  and  Whitmore  v.  Henry  M. 
Bayard^  in  this  court,  respectfully  reports : — 

^^  That  he  gave  notice  to  all  persons  interested  in  the  mat- 
ter referred  to  him,  by  advertisements  published  for  three 
weeks  in  the  ^  Democratic  Union  '  at  Harrisburg,  and  in  the 
*'  Pennsylvanian  '  at  Philadelphia,  as  directed  by  the  r«cQ9 
order  of  court,  stated  in  the  said  certificate,  and  as  l- 
will  appear  from  schedule  B,  hereto  annexed ;  and  that  he 
was  attended  at  the  time  and  place  in  the  said  advertisements 
mentioned,  and  at  the  several  adjournments  of  the  case,  by 
John  M.  Read,  Esq.,  who  appeared  for  Lombard  and  Whit- 
more, for  the  use  of  Haldeman  and  McCormick ;  C.  B.  Pen- 
rose, Esq.,  who  appeared  for  the  Middletown  Bank ;  Calvin 
Blythe,  Esq.,  and  W  Harris,  Esq.,  who  appeared  for  the 
Dauphin  Deposit  Bank ,  William  H.  Rawle  and  William 
Rawle,  Esquires,  who  appeared  for  R  H.  Bayard ;  and  Mr. 
Wilson,  President  of  the  Farmers'  Bank  of  the  State  of  Del- 
aware, who  attended  on  behalf  of  the  said  bank. 

^^  The  execution  above  mentioned  issued  from  this  court  in 
this  case  of  Lombard  and  Whitmore  v.  Henry  M,  Bayard^ 
whose  real  estate  in  Lancaster  County  was  levied  upon  and 
sold  by  the  marshal  of  this  district  to  Ann  Caroline  Bayard, 
on  the  9th  day  of  April,  1847,  for  the  sum  of  $61,200,  subject 
to  a  mortgage  of  1118,000,  the  marshal's  deed  to  which  was 
acknowledged  to  the  purchaser  on  the  15th  day  of  April, 
1847 ;  and  the  sum  of  $61,200,  the  said  purchase-money,  is 
the  sum  considered  in  court,  and  mentioned  in  the  said 
certificate  marked  A,  and  is  the  subject  of  reference  to  the 
undersigned. 
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^^  A  list  of  the  judgments  hereto  annexed,  marked  G,  will 
exhibit  the  several  claims  upon  the  fund,  which  are  stated  in 
the  said  list  in  the  order  of  their  dates  respectively.  The 
question  for  examination  respects  the  liens  of  these  judg- 
ments ;  and  if  the  judgments  in  this  court  are  liens  upon  the 
lands  of  the  defendant  situated  in  Lancaster  County  at  the 
time  of  the  sale,  then  the  judgments  are  to  be  paid  in  the 
order  of  their  dates,  as  stated  in  the  list ;  but  if  the  judg- 
ments of  this  court  are  not  liens  on  the  said  lands,  then  the 
judgments  of  Richard  H.  Bayard,  of  January  20, 1844,  and 
those  of  Lombard  and  Whitmore,  of  July  25,  1845,  and 
July  29, 1845,  are  to  be  postponed  as  to  the  fund  for  dis- 
tribution. 

'*  The  case  was  submitted  to  the  auditor  without  argument ; 
and  having  to  depend  upon  his  own  research  in  ascertaining 
the  law  involved  in  the  subject  of  inquiry,  the  defects  that 
may  be  apparent  in  the  view  of  the  case  now  about  to  be  sub- 
mitted may  be  the  more  readily  accounted  for. 

^^It  would  seem  that  the  lien  of  judgments  on  the  real 
estate  of  defendants,  obtained  in  the  courts  of  the  United 
States,  was  for  a  long  time  the  subject  of  doubt.  The  first 
case,  in  point  of  date,  that  I  have  met  with,  is  that  of  K<mig 
V.  Bayard^  October  term,  1829,  2  Paine,  decided  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
«f  ng-i  New  York.  In  *that  case,  it  was  held  that  the  judg- 
^  ment  created  a  lien  upon  the  lands  of  the  defendant, 
from  the  time  it  was  docketed,  according  to  the  rule  in  the 
State  courts ;  and  that  the  lands  of  a  debtor  were  liable  to 
be  taken  in  execution  after  they  had  passed  into  the  hands 
of  a  band  fide  purchaser,  by  a  conveyance  subsequent  to  the 
judgment,  and  prior  to  the  issuing  of  the  execution  ;  and  the 
principles  upon  which  the  judge  founded  his  opinion  may 
have  weight  in  the  present  case. 

*^  It  was  held,  '  that  the  liability  of  lands  to  execution  in 
the  courts  of  the  United  States  does  not  arise  from  any  act 
of  Congress  expressly  making  them  so  liable,  but  from  the 
operation  of  the  process  acts  of  1789  and  1792 ;  the  State 
law  upon  the  subject,  being  thereby  adopted,  should  be  con- 
sidered as  also  adopting  the  e£fect  and  operation  of  the  judg 
ment  as  a  lien.  The  repeated  decisions  in  the  courts  of  the 
United  States,  although  they  have  not  directly  decided  the 
{X)int,  had  proceeded  upon  the  presumption,  that  the  lien 
created  by  a  judgment  in  the  United  States  courts  upon  land, 
and  the  mode  of  proceeding  to  obtain  satisfaction  of  the 
judgments,  are  regulated  entirely  by  the  State  laws.  That 
Congress,  by  the  process  act,  adopted  both  the  form  and 
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effect  of  executions  as  established  by  the  State  laws  in  1789. 
That  their  form  and  effect  in  this  State  [New  York]  depended 
upon  the  State  act  of  1787,  which  requires  the  sheriff  to  take 
the  goods  and  chattels  of  the  defendant,  and,  if  sufficient  can- 
not be  found,  then  to  make  the  debt  and  damages  out  of  the 
land,  &c.,  whereof  the  defendant  was  seized  on  the  day  on 
which  such  lands  become  liable  to  such  debt.  That  the 
execution  thereupon  extends  to,  and  operates  upon,  the 
lands  of  which  the  defendant  was  seized  on  that  day ;  and 
that  this  was  its  effect,  which  had  been  adopted  by  the 
process  act.' 

"  The  next  case,  in  point  of  time,  that  I  have  met  with,  is 
that  of  Tayloe  v.  ThompBon^  in  the  Supreme  Court  of  the 
United  States,  5  Pet.,  85,  decided  in  a  case  taken  up  under 
the  laws  of  Maryland.  It  was  contended  for  the  plaintiff  in 
error,  that  no  statute  of  Maryland  authorized  the  sale  of 
lands  for  debt,  and  that  the  statute  of  6  George  II.,  ante- 
cedent to  the  Revolution,  was  the  only  legislation  upon  the 
subject.  That  that  statute  rendered  lands  in  the  Colonies 
subject  to  execution  as  chattels,  and  this  only  in  favor  of 
British  merchants  ;  and  no  execution  having  issued  upon  the 
lands  in  question  before  the  title  to  them  passed  to  the  plain- 
tiffs, consequently,  as  in  the  case  of  chattels,  no  lien  attached 
upon  the  judgment. 

'^  The  court,  in  delivering  their  opinion,  said, — *  This  stat- 
ute (5  Geo.  II.)  has  been  adopted  and  in  use  in  Maryland 
ever  *since  its  passage,  as  the  only  one  under  which  r»cQ^ 
lands  have  been  taken  in  execution  and  sold.  It  has  ^ 
long  received  an  equitable  construction,  applying  it  to  all 
judgment  creditors.  As  Congress  has  made  no  law  on  this 
subject,  the  Circuit  Court  were  bound  to  decide  the  case 
according  to  the  law  of  Maryland ;  which  does  not  consist 
merely  in  enactments  of  their  own,  or  the  statutes  of  Eng- 
land in  force  or  adopted  b}'  their  legislation.  The  adjudica- 
tion of  their  courts,  the  settled,  uniform  practice  and  usage 
of  the  State,  in  the  practical  operation  of  its  provisions,  evi- 
dencing the  judicial  construction  of  its  terms,  are  to  be  con- 
sidered as  part  of  the  statute,  and  as  such  furnishing  a  rule 
for  the  decision  of  the  Federal  courts.  The  statute,  and  its 
interpretations,  form  together  a  rule  of  title  and  property, 
which  must  be  the  same  in  all  courts.  It  is  enough  for  this 
court  to  know  that,  by  estsiblished  usage,  the  statute  (5  Geo. 
II.)  has  been  acted  on  and  considered  as  applying  to  all 
judgments  in  favor  of  any  person  ;  and  that  sales  made  under 
them  have  been  held  valid  i\»  titles.  Though  the  statute 
does  not  provide  that  the  judgment  shall  be  a  lien  from  the 

563 


584  SUPREME   COURT. 

Bayard  v.  Lombard  et  al. 

time  of  its  rendition,  yet  there  is  abundant  evidence  that  it  has 
always  been  so  considered,  and  so  acted  on.'  And  the  judge 
concludes  by  saying,  that  there  was  '  no  doubt  that  the  courts 
of  Maryland  had  decided  it  as  a  rule  of  property  from  the  ear- 
liest period,  that  a  judgment  is  a  lien  per  se  on  the  lands  of  the 
defendant.'  And,  therefore,  the  lien  of  the  judgment  in  the 
Circuit  Court  was  sustained  from  the  date  of  its  rendition. 

^^  In  the  case  of  the  Manhattan  Company  v.  Hvertsony  6  Paige, 
465,  the  question  that  bore  upon  the  doctrine  of  lien  depended 
upon  the  question,  whether  a  judgment  in  the  United 
States  Circuit  Court  for  the  Southern  District  of  New  York 
was  a  lien  upon  lands  lying  within  the  Northern  District  of 
the  same  State ;  and  in  delivering  his  opinion  the  Chancellor 
says, — '  There  is  no  act  of  Congress  making  a  judgment  in  a 
court  of  the  United  States  a  lien  on  lands,  either  within  the 
general  territorial  jurisdiction  of  the  court,  or  elsewhere.  The 
existence  of  such  a  lien  must  therefore  depend  upon  the  local 
law  of  the  State  where  the  land  is  situated  upon  which  such 
a  lien  is  claimed. 

"  '  By  the  common  law,  a  freehold  could  not  be  reached  by 
a  judgment,  except  in  the  case  of  an  heir,  upon  a  judgment 
bond,  or  other  specialty.  The  statute  of  13  Edw  I.,  which  gave 
the  writ  of  elegit,  by  which  one  half  of  the  laud  of  the  judg- 
ment debtor  might  be  taken  in  extent,  did  not,  in  terms,  create 
a  lien,  so  as  to  prevent  a  sale  by  the  debtor  before  execution  ; 
but  the  uniform  construction  of  the  statute  has  been,  to  give 
such  a  lien,  from  the  entry  of  the  judgment,  upon  the  lands 
#roc-|  *which  could  be  reached  by  the  process  of  the  court. 
J  And  when  the  British  statute  of  5  George  II.,  ch.  7, 
subjected  lands  in  the  Colonies  to  sale  on  execution,  the  same 
principle  was  adopted  in  the  Colony  of  New  York,  and  in 
inost  of  the  Colonies,  as  to  the  lien  of  the  judgment  upon  real 
*  estate  which  might  be  thus  sold ;  and  this  lien  was  held  to 
extend  to  all  freehold  lands  which  could  be  reached  by  an 
execution  out  of  the  court  in  which  the  judgment  was  entered. 
And  when  a  judgment  Wfis  removed  from  an  inferior  into  the 
Supreme  Court,  and  there  affirmed,  such  judgment  became  a 
lien  upon  all  lands  of  the  debtor  throughout  the  State,  from 
the  time  of  the  docketing  of  the  judgment  in  the  Supreme 
Court.  Such  was  the  state  of  the  law  here  [New  York]  at 
tlie  time  of  the  Revolution. 

" '  The  act  of  1787,  which  was  substituted  in  the  place  of 
the  British  statute  subjecting  lands  to  execution,  recognizes 
the  existence  of  such  lien  in  the  form  of  the  execution  which 
is  directed  by  the  statute  to  be  issued  against  the  lauds  of  the 
debtor,  as  the  sheriff  is  directed,  in  case  the  personal  estate 
564 


JANUARY   TKRM,    1850.  635 

Bayard  v.  Lombard  et  al. 

is  insufficient  to  pay  the  judgment  and  costs,  to  levy  the 
same  on  the  lands  and  tenements  whereof  the  judgment 
debtor  was  seized  on  the  day  the  lands  become  liable,  or  at 
any  time  afterwards. 

"  •  And  that  a  judgment  of  a  court  of  the  United  States  is 
a  lien  upon  the  real  estate  of  the  debtor,  in  accordance  with 
the  local  law  of  the  place  where  the  land  lies,  is  settled  by 
the  Supreme  Court.     5  Pet.,  358. 

"  '  Upon  the  principle  which  has  been  adopted  by  Congress, 
and  by  the  Supreme  Court  of  the  United  States,  the  legal 
effect  of  a  judgment  as  a  lien  upon  the  real  estate  of  a  defend- 
ant, whether  such  judgment  is  rendered  in  a  court  of  the  State 
or  in  a  Federal  court,  where  no  direction  on  the  subject  has 
been  given  by  the  sectional  legislature,  must  necessarily  be 
governed  by  the  local  law,  although  the  mode  of  proceeding 
to  enforce  such  lien,  where  it  exists,  may  not  be  the  same  in 
the  courts  of  the  State  and  Federal  courts.  I  have  no  doubt, 
therefore,  that  the  lien  of  a  judgment  recovered  in  one  of  the 
Circuit  or  District  Courts  of  the  United  States,  within  the 
limits  of  this  State,  is  a  lien  upon  the  lands  of  the  debtor  lying 
within  the  territorial  jurisdiction  of  such  court,  for  the  term 
of  ten  years  from  the  docketing  of  such  judgment,  in  the  same 
manner  that  a  judgment  of  a  oourt  of  record  in  one  of  the 
State -courts  is  a  lien; 

"*And  the  only  difBculty  is  in  determining  whether 
the  lien»  according  to  the  true  principle  of  the  local  law, 
extends  to  all  lands  which  may  be  reached  by  the  execu- 
tion of  the  court,  *or  only  to  such  as  are  within  r»cQg 
the  territorial  jurisdiction  to  which  the  original  pro-  ^ 
cess  of  such  court  extends.'  And  the  Chancellor  concluded 
by  saying,  *  but  with  some  hesitation,  that  a  judgment  re- 
covered in  the  Circuit  Court,  in  either  of  the  districts,  is  a 
lien  upon  real  property  lying  in  any  part  of  the  State  within 
which  the  Circuit  Court  is  held.'  And  he  added,  that,  if  a 
county  court  were  authorized  to  issue  execution  throughout 
the  State,  the  principle  of  the  local  law  would  extend  the  liens 
of  the  judgments  thereafter  recovered  throughout  the  State  ; 
that  such  was  the  construction  of  Virginia,  permitting  execu- 
tion upon  a  judgment  in  a  local  court  to  be  issued  to  other 
counties ;  and  cited  2  McCall,  186. 

**  In  the  case  of  Konig  v.  Bayard^  heretofore  referred  to, 
the  same  doctrine  is  held,  that  the  Hen  of  a  judgment  upon 
the  lands  of  a  defendant  existed  by  virtue  of  the  right  to 
take  it  in  execution  and  sell  it  in  satisfaction  of  the  debt. 

"The  case  of  the  United  States  v.  Morrison^  4  Pet.,  124, 
was  taken  up  to  the  Supreme  Court  of  the  United  States  by 
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appeal  from  the  Circuit  Court  for  the  Eastern  District  of 
Arirginia.  The  Chief  Justice,  in  delivering  the  opinion,  says, 
— '  In  Virginia  there  is  no  statute  which,  in  express  terms, 
creates  a  lien  upon  the  lands  of  the  debtor.  As  in  England, 
the  lien  is  a  consequence  of  the  right  to  take  out  an  elegit. 
DiflFerent  opinions  seem  to  have  been  entertained  of  the  effect 
of  any  suspension  of  the  right.  By  the  construction  of  the 
Circuit  Court,  the  party  who  sued  out  B,fi.fa,  could  not  re- 
sort to  an  elegit  until  the  remedy  on  the  fi.  fa.  was  shown  by 
the  return  to  be  exhausted ' ;  that  is,  that  the  lien  was  sus- 
pended until  the  return  of  the  fi-fa.^  and  the  adverse  right, 
having  attached  in  the  mean  time,  was  preferred  to  that 
claimed  under  the  judgment. 

^^  But  soon  after  the  judgment  in  the  Circuit  Court,  and 
before  the  case  came  up  to  be  heard  in  the  Supreme  Court, 
the  Court  of  Appeals  of  the  State  decided  that  the  right  to 
take  out  an  elegit  was  not  suspended  by  suing  out  a /./a., 
and  consequently,  that  the  lien  of  the  judgment  was  continued 
pending  the  proceedings  on  that  writ.  And  upon  the  ground 
of  this  decision  of  the  Court  of  Appeals,  establishing  the 
law  of  the  State,  the  judgment  of  the  Circuit  Court  was  re- 
versed, and  the  cause  remanded ;  the  Chief  Justice  observing, 
that  *'  this  court,  according  to  its  uniform  course,  adopts  that 
construction  of  the  act  which  is  made  by  the  highest  court  of 
the  State.' 

*'  The  above  case  recognizes  the  position,  that  where  a  lien 
is  dependent  upon  the  right  to  issue  execution,  and  that  right 
is  suspended,  the  lien  is  suspended  also ;  and  is  remarkable 
for  the  strong  expressions  used  by  the  Chief  Justice,  in  refer- 

*K^7l  ^^^^  *^  ^^^  deference  paid  by  the  courts  of  the  United 
^  '  J  States  to  State  laws. 

"  The  Supreme  Court,  in  the  case  of  Tayloe  v.  Thompstm^ 
rather  assign  the  local  law  of  the  State,  recognized  in  its 
highest  tribunals,  establishing  the  lien  of  judgments,  without 
special  regard  to  the  reasons  by  which  it  became  established, 
as  the  ground  of  their  decisions ;  and  in  that  case  the  judg- 
ment is  held  to  be  a  lien  per  tte. 

**  And  in  4  Pet.,  366,  the  Supreme  Court  have  held,  that 
in  Kentucky  a  judgment  does  not  bind  land ;  that  the  lien 
attaches  only  from  the  delivery  of  the  execution  to  the  sheriff ; 
and  in  that  State,  therefore,  the  right  to  issue  execution  does 
not  carry  with  it  a  lien  upon  lands. 

"  In  Ohio,  the  lien  of  a  judgment  is  lost,  if  execution  is 
not  sued  out  and  levied  within  a  year  from  its  rendition. 

"In  Tennessee,  a  judgment  of  a  county  court  is  a  lien,  for 
one  year  after  its  rendition,  on  defendant's  lands  throughout 
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the  State^  and  prior  judgments  take  precedence  of  executions. 
Mart.  &  Y.,  26. 

^^  Judgments  in  the  Circuit  Court  of  the  United  States,  in 
the  State  of  Ohio,  rendered  previous  to  May,  1828,  attached 
as  liens  upon  the  lands  of  defendant  throughout  the  State,  in 
virtue  of  the  adoption  by  that  court  of  the  execution  laws  of 
the  State  in  the  regulation  of  its  practice.  Sellers  v.  Corwin^ 
6  Ohio,  398. 

"  Here  are  presented  a  variety  of  local  laws  of  diiferent 
States  on  the  subject  of  the  lien  of  judgments,  some  derived 
from  one  principle  and  some  from  another ;  and  it  may  be 
remarked,  that  the  statute  of  George  II.,  the  construction  of 
which  by  the  State  courts  of  New  York  is  the  ground  of  the 
Chancellor's  opinion  above  quoted,  could  have  no  application 
to  any  State  formed  since  the  Revolution,  and  after  the  States 
were  colonies  of  Great  Britain,  to  whom  in  that  relation  alone 
it  applied.  But  hence  the  strong  propriety  of  a  broader 
ground  of  decision,  on  the  part  of  the  Federal  courts,  to 
adapt  their  proceedings  to  the  local  laws ;  and  this  is  com- 
prehended in  the  view  of  the  Supreme  Court,  taking  the  es- 
tablished law  of  the  State  as  the  basis  of  their  judgments  in 
matters  of  local  character.  And  this  ground  of  decision  em- 
braces all  States,  whatever  may  be  the  date  of  their  creation 
or  the  peculiarity  of  their  laws;  and  this,  I  conceive,  is  the 
OTound  taken  in  the  case  of  Tayloe  v.  Thompson^  before  re- 
ferred to. 

^^  It  is  not,  however,  deemed  material  in  this  case  whether 
one  principle  or  the  other  be  adopted,  as  either  will  lead,  it 
is  believed,  to  the  same  conclusion,  in  accordance  with  the 
local  laws  of  Pennsylvania. 


*"  Antecedent  to  the  act  of  the  Pennsylvania  Legis- 


[*588 


lature  of  1799,  a  judgment  in  the  Supreme  Court  of 
the  State  was  held  to  bind  the  lands  of  the  defendant  through- 
out the  State ;  and  the  powers  of  the  Supreme  Court  were 
held  to  be  the  same  as  those  of  the  Court  of  King's  Bench  in 
England  ;  and  that,  the  liens  of  judgments  in  the  latter  court 
being  only  bounded  by  its  territorial  jurisdiction,  those  of  the 
former  had  equal  extent.  That  act,  however,  provided  that 
no  judgment  of  the  Supreme  or  Circuit  Court  of  the  State 
should  be  a  lien  on  real  estate,  excepting  in  the  county  in 
which  such  judgment  should  be  rendered.     Purd.  Dig.,  432. 

"  This  is  the  only  act  of  the  Pennsylvania  Legislature  fixing 
territorial  limits  to  the  lien  of  judgments. 

"  There  are  several  acts  familiar  to  every  one,  fixing  limits 
as  to  time,  which,  it  is  conceived,  have  no  bearing  on  this 
case,  and  which,  therefore,  call  for  no  special  notice.     The 
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act  of  170^,  however,  limiting  the  lien  of  judgments  to  five 
years,  unless  revived  by  scire  facias^  having  been  considered 
in  this  court,  and  the  general  argument  having,  as  it  is 
deemed,  a  bearing  upon  the  question  under  discussion,  will  be 
presently  noticed. 

"  The  general  doctrine  of  the  lien  of  judgments  has,  how- 
ever, been  considered  in  the  case  of  Krause^s  Appeal,  2 
Whart.  (Pa.),  402,  in  the  Supreme  Court  of  this  State.  In 
that  case  the  court  say,  that  ^  neither  the  act  of  Parliament, 
which  subjected  lands,  suh  modo,  to  the  payment  of  debts, 
nor  our  acts  of  1700  and  1706,  which  made  them  liable  to  be 
sold  absolutely,  expressly  provided  that  a  judgment  should 
be  a  lien  on  land.  In  Doth  countries,  however,  it  was  held 
to  bind  land.  Both  there  and  here,  it  is  expresslv  assumed 
by  the  legislatures  of  the  different  countries,  and  the  time 
when  the  lien  is  to  commence,  and  how  long  it  is  to  con- 
tinue, and  by  what  proceeding  prolonged,  are  expressly  pro- 
vided by  different  laws,'  &c.  We  may  content  ourselves  with 
saying,  that  a  judgment  is  in  Pennsylvania  a  lien  on  real 
estate,  by  acts  of  Assembly,  and  the  nature  and  extent  of  the 
lien  are  according  to  the  provisions  of  these  enactments. 

^^  In  the  case  of  Thompson  v.  Phillips,  1  Baldw.,  273,  one 
of  the  questions  considered  by  the  Circuit  Court  was,  whether 
the  State  law  of  1798,  limiting  the  lien  of  judgments  on  real 
estate  to  five  years,  was  obligatory  upon  the  Federal  courts, 
and  it  was  held  that  it  was,  for  a  variety  of  reasons.  *  The 
terms  of  the  act,'  it  was  said,  ^  extend  to  all  judgments,'  in 
any  court  of  record,  ^within  this  State,  and  are  broad  enough 
to  take  in  those  of  this  court.     Its  object  is  declared  to  be  to 

*5891  *P^®'^®^*  ^^^  ™^  ^^^  inconvenience  to  purchasers  of 
^  real  estate,  by  suffering  judgments  to  remain  a  lien  for 
an  indifferent  time,  without  any  process  to  continue  or  revive 
the  same,  which  applies  in  whatever  courts  such  judgments 
are  rendered^  We  cannot  consider  it  as  a  mere  process  act ; 
it  is  a  part  of  a  great  system  of  jurisprudence,  for  the  safety 
and  protection  of  purchasers,  &c.  The  questions  arising  under 
it  are  those  of  property,  title,  and  the  rights  of  purchasers  for 
a  valuable  consideration.  It  cannot  be  doubted  that  this  law 
should  be  the  rule  of  decision  in  a  State  court,  and  it  is  difli 
cult  to  perceive  a  reason  why  a  different  rule  should  be 
adopted  in  this  court,  merely  because  the  plaintiff,  being  a 
citizen  of  another  State,  may  bring  his  suit  here  or  in  the 
State  courts,  at  his  option.  Both  the  courts  administer  the 
laws  and  jurisprudence  of  the  State ;  the  rules  of  property  and 
title  are  the  same,  as  well  as  the  modes  of  transmission  by 
judicial  process ;  all  regulated  by  State  laws,  there  ought  to 
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be  one  uniform  course  of  adjudication  upon  them.'  ^That 
oirer  the  subject-matter  Congress  possesses  no  constitutional 
jurisdiction,  nor  has,  in  any  manner,  assumed  its  exercise. 
These  are  subjects  of  internal  police  and  State  regulation,  over 
which  the  States  have  delegated  no  power  to  the  general  gov- 
ernment; on  which  the  States  can  legislate  to  any  extent, 
and  in  any  manner  not  prohibited  by  the  constitution  of  the 
State  or  the  Union.'  And  the  judge  affirmed  that  the  case 
came  strictly  within  the  thirty-fourUi  section  of  the  Judiciary 
Act. 

^*  Although  the  argument  of  the  court  in  the  above  case  is 
applied  to  a  question  of  limitation  as  to  time,  yet  it  is  appre- 
hended that  its  general  doctrines  are  as  applicable  to  a  limita* 
tion  in  reference  to  territory  as  to  that  of  time.  A  restriction 
imposed  upon  the  lien  of  a  judgment  as  to  territory  would* 
enter  as  fully  into  questions  of  property,  title,  and  the  rights 
of  purchasers,  as  that  of  a  restriction  as  to  the  period  of  its 
duration ;  and  therefore,  if  the  local  law  is  the  rule  of  decision- 
in  the  one  case  in  the  Federal  courts,  no  reason  is  perceived' 
why  it  should  not  be  in  the  other. 

^^  But  a  State  legislature  can  impose  no  rule  upon  a  Federal 
court,  directly  or  indirectly,  that  cannot  be  sustained  by  the 
Constitution  of  the  United  States.  Such  legislatures  have 
full  power  over  their  own  tribunals,  where  it  is  not  controlled 
by  the  State  constitution,  and  they  may  enact  what  rules  they 
please  for  their  government  within  this  limit ;  and  if  they 
were  to  abolish  liens  on  real  estate  altogether,  obtained  through 
the  medium  of  judgments,  I  apprehended  the  United  States 
courts,  in  accordance  with  the  doctrines  of  the  cases  quoted^ 
would  be  *bound  by  it.  But  if  a  State  were  to  restrict  rmuQ 
the  liens  of  all  judgments  obtained  in  courts  of  record  '> 
to  the  counties  in  which  they  were  recovered,  it  might  well 
be  doubted  if  the  Federal  courts  would  be  bound  by  such  en- 
actment, literally  construed;  for,  in  that  case,  the  lien  of 
a  judgment  in  these  courts  would  be  excluded  from  every 
county  composing  the  district  except  that  in  which  the  court 
might  be  located.  This,  therefore,  would  form  a  different 
rule  for  the  Federal  courts  from  that  which  would  operate 
u|K)n  the  State  courts.  The  rule  in  the  supposed  case,  it  may 
be  observed,  can  have  no  reference  to  locality,  as  distinct  from 
the  jurisdiction  intended  to  be  acted  upon,  and  the  term 
county^  used  in  this  connection,  would  be  deemed  merely  a* 
word  used  to  designate  the  known  limits  of  a  g^ven  jurisdic- 
tion, and  would,  by  applying  the  rule  instead  of  a  particular 
word  to  the  Federal  courts,  embrace  the  district.  If  such 
would  not  be  the  construction,  there  would  be  no  uniformity 
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of  decision  between  the  Federal  courts  and  those  of  the  State, 
and  the  evils  pointed  out  in  the  case  in  1  Baldw.,  278,  as 
likely  to  arise  out  of  a  collision  between  the  State  and  Federal 
tribunals  would  be  without  remedy.  The  State  laws  cannot 
be  made  to  have  any  special  and  direct  bearing  upon  the 
United  States  tribunals.  The  latter  merely  administer  the 
laws  of  the  State  as  they  find  them,  and  because  they  are  the 
laws  of  the. State;  but  a  law  that  would  operate  upon  a 
Federal  court  exclusively,  so  as  to  restrain  its  action  or  the 
efficacy  of  its  judgments  beyond  the  restraints  imposed  upon 
the  State  courts,  could  scarcely  be  called  a  State  law ;  and  it 
might  well  be  doubted  if  there  would  be  any  obligation  upon 
the  Federal  courts,  either  under  the  thirty-fourth  section  of 
the  Judiciary  Act,  or  any  acknowledged  principle,  to  observe 
its  provisions.  This  is,  however,  supposing  a  difficulty  that 
does  not  exist. 

^^  But  it  appears  that  Congress  has  legislated  upon  the  sub- 
ject of  liens,  so  far  as  to  designate  the  period  when  liens  on 
judgments  shall  cease.  By  the  act  of  July,  1840,  c.  20,  §  4, 
it  is  provided,  ^  That  judgments  and  decrees  thereafter  ren- 
dered in  the  Circuit  and  District  Courts  of  the  United  States, 
within  any  State,  shall  cease  to  be  liens  on  real  estate,  or 
chattels  real,  in  the  same  manner  and  not  at  like  periods 
as  judgments  and  decrees  of  the  courts  of  such  State  now 
cease  by  law  to  be  liens  thereon.' 

"  These  words  may  be  broad  enough  to  comprehend  liens  in 
either  relation,  as  regards  territory  or  duration,  but  the  word 
^now '  used  in  the  act,  according  to  the  construction  given  to 
the  Process  Act  in  the  Federal  courts,  would  confine  its  action 
to  the  state  of  things  in  the  several  States  to  which  it  refers 
as  existing  at  the  time  of  its  passage. 

*64n  *  '  ^^^®v®^  ^^^  ^^y  ^^y  *^®  ^^  clearly  recognizes 
J  the  existence  of  liens  on  judgments  in  the  Federal 
courts,  and  as  it  requires  that  they  shall  cease  in  conformity 
to  the  State  laws,  it  is  just  to  infer  that,  in  the  contemplation 
of  Congress,  they  exist  in  conformity  to  the  same  laws,  and 
in  this  recognizing  the  doctrine  held  by  the  courts. 

^'  The  foregoing  decisions  have  a  bearing  on  the  case  under 
consideration  too  obvious  to  call  for  any  remark ;  and  what 
remains  to  be  said  may  therefore  be  said  very  briefly. 

"As  regards  Pennsylvania,  the  Statute  of  6  George  II. 
was  never  in  force  that  I  can  ascertain.  The  act  of  1705, 
passed  by  the  local  legislature,  was  in  existence,  and  had 
been  for  several  years  before  the  passage  of  the  former  act, 
and  superseded  it.  No  local  laws  existing  in  the  Colonies  of 
New  York,  Virginia,  Maryland,  and  others,  the  British  stat- 
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ate  became  the  law,  and  the  construction  it  received  varied 
more  or  less  in  the  several  jurisdictions.  How  far  the  doctrine 
of  lien,  as  it  grew  up  in  Pennsylvania,  was  dependent  upon 
the  construction  given  in  England  to  the  statute  of  1  Edward 
I.,  which  rave  the  writ  of  elegit,  I  am  not  able  to  trace.  But 
that  a  judgment  in  Pennsylvania  has  been  uniformly  held  to 
be  a  lien  per  «e,  liable  to  no  suspension  or  interruption  from 
any  cause  short  of  satisfaction,  or  its  equivalent  in  law,  for  a 
a  very  long  time,  admits,  I  think,  of  no  doubt. 

"  We  therefore  find,  that  the  judgments  of  courts  of  record 
of  the  several  States  have  liens  attached  to  them  binding  real 
estate,  but  having  their  origin  in  different  sources,  and  there- 
fore varying  in  their  effects ;  and  that  the  local  law  is  univer- 
sally adopted  in  the  Federiil  courts  in  the  decision  of  local 
questions,  and  especially  those  having  connection  with  real 
estate ;  and  that  the  grounds  upon  which  the  local  laws  have 
been  adopted  have  varied.  In  Ohio,  judgments  of  the  Federal 
courts  are  held  to  be  liens,  because  these  courts  have  adopted 
the  execution  laws  of  the  State.  In  New  York,  Virginia,  and 
other  States,  because  of  the  operation  of  the  Process  Act ;  and 
in  Maryland,  because  a  judgment  is  a  lien  per  se. 

"  Is  Pennsylvania  an  exception  to  this  otherwise  universal 
rule  ?  The  only  statutory  limitation  of  the  liens  of  judgments 
in  Pennsylvania,  as  regards  territory,  is  the  act  of  1799,  which 
has  been  heretofore  referred  to,  and  that  act  is  confined  in  its 
opemtion  expressly  to  the  Supreme  and  Circuit  Courts  of  the 
State,  and  cannot  be  extended,  by  any  construction,  so  as  to 
affect  such  liens  on  the  judgments  of  any  other  courts. 

The  case  of  White  v.  Hamilton  held  the  doctrine,  that  the 
lien  of  judgments  in  the  Supreme  Court  extended  throughout 
*the  State,  because  the  jurisdiction  of  the  court  was  r*c4o 
thus  extensive.  The  same  rule  has  been  adopted  with  ^ 
regard  to  all  other  courts  of  record  of  the  State,  without  any 
si)ecial  legislation  in  reference  to  the  subject  of  liens,  but  as 
an  incident  to  the  jurisdiction.  In  all  the  county  courts, 
there  is  no  other  reason  perceived  why  judgments  obtained  in 
them  are  liens  throughout  the  county,  but  the  fact  that  their 
jurisdiction  extends  throughout  the  county.  The  mere  act 
of  creating  a  court  of  record,  and  specifying  the  limits  of  its 
jurisdiction  by  State  authority,  extends  the  liens  of  judgments 
throughout  these  limits ;  and  the  application  of  the  same  rule 
to  the  Circuit  Courts  of  Pennsylvania  must,  in  accordance 
with  received  principles,  be  attended  with  like  results. 

^^  If  this  is  not  the  rule  in  the  case  under  consideration, 
what  is  the  limit  as  to  territory  of  the  lien  of  a  judgment  in 
the  Federal  courts  of  this  State  ?     That  a  lien  of  some  extent 
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attaches  upon  such  judgment  has  been  shown  by  the  authority 
of  decided  cases,  and  by  fair  inference  from  acts  of  Congress. 
What,  then,  is  its  territorial  extent  ?  Philadelphia  County, 
where  this  court  holds  its  sessions,  is  no  more  specially  within 
its  jurisdiction  than  Lancaster  County,  or  Berks,  or  Northamp- 
ton, or  any  other  county  of  the  district.  They  are  all  alike, 
and  equally  within  the  territory  assigned  to  the  jurisdiction 
of  the  court,  and  to  every  intent  and  purpose  are  equally 
within  its  judicial  action ;  and  the  same  cause  of  argument 
that  would  go  to  exclude  the  lien  of  a  judgment  of  this  court 
from  Lancaster  County,  would  exclude  it  from  every  county 
of  the  district,  or,  in  other  words,  would  extinguish  it. 

**  Nor  is  it  readily  perceived  how  a  lien  on  land  can  be  ob- 
tained in  Pennsylvania  through  judicial  action,  unless  it  attach 
upon  a  judgment.  In  1  Baldw.,  268,  the  judge,  in  distinguish- 
ing between  the  effect  of  an  execution,  in  its  operating  as  a 
lien  on  real  or  personal  estate,  says, — *•  As  to  land,  the  lien 
attaches  by  the  judgment,  and  remains,  though  no  levy  be 
made.  The  sheriff  has  no  right  to  take  possession,  or  to  enter 
upon  it  to  make  a  levy ;  and  after  levy,  he  has  neither  the 
right  of  possession,  of  property,  or  power  to  sell  an  estate  of 
freehold  in  defendant,  if  the  property  be  improved,'  &c.  So 
in  1  Pet.,  886,  it  is  held,  that  ^  the  lien  by  a  general  judgment 
on  land  gives  the  right  to  levy  on  the  same,  to  the  exclusion 
of  adverse  interests  ;  and  such  levy,  when  made,  relates  back 
to  the  time  of  the  judgment.' 

"  If  land  can  only  be  levied  by  virtue  of  the  lien  obtained 
through  the  judgment,  then  the  existence  of  the  lien  is  neces- 
sary to  sustain  the  levy ;  and  if  the  doctrine  be  true,  that  no 
*5481  *^^^"  attaches  upon  a  judgment  of  this  court,  or  that 
J  such  lien  does  not  extend  to  Lancaster  County,  then 
was  there  nothing  to  sustain  the  execution  on  which  the  land 
was  sold,  and  the  money  raised,  which  is  now  the  subject  of 
controversy,  and  the  whole  proceedings  in  that  connection 
are  void. 

^^And  it  may  be  added,  that  all  the  reasons  alleged  for 
adopting  the  local  law  of  lien  by  the  Federal  courts  apply  to 
judgments  in  this  case.  For,  1st,  the  courts  have  adopted  the 
execution  laws  of  this  State,  as  fully  as  in  Ohio,  where  this 
is  the  ground  alleged  for  adopting  the  lien  law  of  that  State ; 
2d,  the  Process  Act  applies  as  entirely  to  Pennsylvania  as  to 
New  York  and  Virginia ;  and,  8d,  a  judgment  in  Pennsyl- 
vania is  as  much  a  lien  per  86,  and  forms  a  rule  of  title  and 
property  in  this  State,  as  in  Maryland,  and  is  therefoi'e  within 
the  provisions  of  the  thirty-fourth  section  of  the  Process  Act, 
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which  is  the  reason  assigned  for  adopting  the  lieu  hiw  of  the 
latter  State. 

^'  The  auditor,  therefore,  is  of  opinion,  that  the  authorities 
quoted  sustain  the  position,  that  a  judgment  of  this  court  is 
a  lien  upon  the  lands  of  the  defendant  in  Lancaster  County ; 
and  therefore,  that  the  judgment  creditors  having  prior  liens 
are  entitled  to  the  fund  in  court,  after  payment  of  the  costs 
and  expenses  upon  the  judgments  as  far  as  they  may  be  cov- 
ered by  the  fund,  and  the  expenses  of  this  reference.  The 
judgments  to  be  paid  according  to  their  priority,  without 
regard  to  the  court  in  which  they  were  recovered,  as  follows, 
to  wit: — 

1845,  June  — .  Judgment  in  the  District  Court  of 
Lancaster  County  in  favor  of  the  President, 
Directors,  and  Company  of  the  Bank  of  Penn- 
sylvania, entered  at  December  Term,  1841, 
revived  t<j  June  term,  1845,  for  .  .  .  (124,100.00 
Interest  to  9th  April,  1847,  the  day  of  sale. 

1844,  Jan.  20.  Judgment  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  in  favor  of  Richard  H.  Bayard, 

Jan.  20, 1844.    Judgment  for       .        .        .  «17,188.00 
Interest  to  9th  April,  1847,  the  day  of  sale. 

1845,  July  26.  Judgment  of  Lombard  and  Whit- 
more,  in  the  same  court.    Judgment  obtained 

July  25, 1845,  for $24,104.57 

Interest  to  9th  A])ril,  1847,  the  day  of  sale. 
1845,  July  29.     Judgment  in  favor  of  the  same 
plaintiffs,  in  the  same  court.    Judgment  ob- 
tained July  29,  1845,  for        ....  $10,000.00 
1845,  Aug.  26.     Judgment  in  favor  of  the  Bank  of 

•Middletown,  in  the  District  Court  of  r*544 

Laucfister  County,  August  26th,  1845.  ^ 

1845,  Aug.  28.    And  another  judgment  in  favor 
of  the  same  plaintiff,  in  the  same  court,  ob- 
tained Aug.  28,1845. 
The  amount  due  on  both  the  above  judgments, 

as  ascertained  by  the  parties,  is      .        •        •  #26,550.47 
But  from  this  amount  must  be  deducted  any  in- 
terest allowed  in  the  settlement  of  the  amount,  be- 
tween the  9th  April  and  9th  July,  1847,  on  which 
last-named  day  the  settlement  is  dated. 
1845,  Aug.  28.  Judgment  in  favor  of  the  Daupliin 
Deposit  liank,  in  the  District  Court  of  I^an- 
caster  County,  obtiiined  28th  August,  1845,  fur  .  *2,600.00 
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Interest  to  9th  April,  1847. 
1845,  Aug.  30.  Judgment  in  favor  of  the  Presi- 
dent, Directors,  and  Company  of  the  Farm- 
ers' Bank  of  the  State  of  Delaware,  obtained 
in  the  Court  of  Common  Pleas  of  Lancaster 
County,  for $12,000.00 

Judgment  obtained  August  30,  1845. 

Interest  from  August  30, 1845,  to  9th  April,  1847. 

^  All  of  which  is  respectfully  submitted. 

"  James  Hbpbukn,  Avditar.'' 

Afterwards,  on  the  same  day,  exceptions  to  the  auditor^s 
report  were  filed,  which  exceptions  are  in  the  words  follow- 
ing, to  wit : — 

"  On  behalf  of  the  Bank  of  Middletown  and  the  Farmers' 
Bank  of  Delaware,  we  except  to  the  report  of  the  auditor  in 
this  case,  on  the  ground  that  the  auditor  has  erred  in  decid- 
ing that  the  judgments  rendered  in  this  court  are  a  lien  on 
the  lands  of  the  defendant  in  Lancaster  County,  Pennsyl- 
vania, and  in  awarding  the  proceeds  of  the  sale  of  such  lands 
to  said  judgments,  to  the  exclusion  of  the  judgments  of  rec- 
ord in  the  courts  in  Lancaster  County. 

"  B.  H.  Bkbwster, 
Charles  B.  Penrose, 
Attorneys  for  Bank  of  Middletown  and  Farmers' 

Bank  of  Delaware^ 


"  George  W.  Harris  excepts  to  the  report  of  the  auditor,  in 
the  case  above  referred  to,  in  awarding  the  money  in  dispute, 

*'>4'^1  *^  ^^^  ^^  case,  to  the  judgments  obtained  in  the 
J  Circuit  Court  against  Henry  M.  Bayard,  instead  of  the 
judgment  of  the  Dauphin  Deposit  Bank  against  the  said 
Henry  M.  Bayard,  in  the  District  Court  of  the  County  of 
Lancaster,  the  same  being  No.  135  of  June  term,  1845. 

"George  W.  Harris, 
Attorney  for  the  Dauphin  Deposit  Bank. 
**  September  20,  1847." 

On  the  11th  of  October,  1847,  the  exceptions  were  argued, 
and  overruled  by  the  court.  The  report  was  confirmed,  and 
distribution  ordered  in  accordance  therewith. 

The  counsel  for  the  Bank  of  Middletown  then  moved  the 
court  to  allow  the  entry  of  an  appeal  from  the  order  of  the 
court  distributing  the  proceeds  of  the  execution  in  this  case; 
which  motion,  after  the  hearing  of  counsel,  was  overruled  by 
the  court. 
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Tbe  counsel  then  filed  an  affidavit,  made  by  Simon  Cam- 
eron, the  cashier  of  the  bank,  that  the  appeal  was  not  in- 
tended for  delay ;  and  caused  Simon  Cameron  and  Alexander 
Cumming  to  enter  into  a  recomizance  for  the  prosecution  of 
the  appeal  with  effect.  The  following  note  was  attached  to 
it  by  tne  presiding  judge,  viz. : — 

'^  N.  B. — The  above  affidavit  and  recognizance  have  been 
sworn  and  acknowledged  before  me,  at  the  request  of  coun- 
sel, valeant  qu,antum  valeant^  the  court  having  previously 
refused,  on  motion  of  said  counsel,  to  allow  an  appeal,  on  the 
ground  that  the  party  offering  to  appeal  was  not  entitled  to 
such  remedy. 

«  October  80, 1847.  R.  C.  Gbibr.*' 


On  the  16th  of  November,  1847,  Mr.  Penrose  moved  that 
a  final  decree  or  order  be  entered,  which  motion  was  over- 
ruled by  the  court. 

On  the  17th  of  November,  1847,  the  following  prsBcipe  for 
a  writ  of  error  was  filed,  vis. : — 

"  Henry  M.  Bayard,  a  Citizen  of  Pennsylvania,  Plaintiff  in 
error,  v.  Israel  Lombard  and  Charles  O.  Whitmorb, 
Citizens  of  Massachusetts,  &c..  Defendants  in  error. 

"Sir, — ^Issue  writ  of  error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  to 
remove  the  record  and  proceedings  in  the  suit  or  action 
wherein  the  said  Israel  Lombard  and  Charles  O.  Whitmore, 
citizens  of  the  State  of  Massachusetts,  copartners  under  the 
firm  of  Lombard  and  *Whitmore,  &c.,  are  plaintiffs,  rm^a 
and  Henry  M.  Bayard,  a  citizen  of  the  State  of  Penn-  ^ 
sylvania,  is  defendant,  No.  28,  April  session,  1845,  including 
all  the  final  process  issued  therein,  and  the  proceedings  there- 
upon, and  particularly  the  decree  of  the  said  Circuit  Court 
making  distribution  of  the  money  raised  by  the  sale  of  the 
real  estate  of  the  defendant,  the  said  Henry  M.  Bayard,  and 
also  the  costs  taxed  therein,  the  appeal  therefrom,  the  excep- 
tions filed  thereto,  and  the  order  of  the  court  thereupon. 

«  Nov.  nthj  1847.  B.  H.  Brewster, 

Chas.  B.  Penrose, 
AtCy^foT  Plaintiff  in  error ^  and  of  the  Bank 
of  Middletoum,  and  the  Farmers*  Bank  of 
the  State  of  Deleware. 
•*  Oeoroe  Plitt,  Esq.,  Clerk  of  Circuit  Court  United  States^ 

E.  D.  pr 

576 


546  SUPREME   COURT. 


Bayard  u.  Lombard  et  al. 


An  affidavit  and  recognizance  were  filed  on  behalf  of  the 
Bank  of  Middletown,  to  which  a  memorandum  was  attached, 
similar  to  the  one  just  mentioned. 

Upon  the  writ  of  error  thus  issued,  the  case  came 
up  to  this  court.  The  following  assignment  of  errors  was 
filed. 

Errors  Assigned. 

1.  The  court  erred  in  confirming  the  report  of  the  auditor 
in  this  case,  and  in  ordering  distribution  according  to  that 
report. 

2.  The  court  erred  in  ordering  distribution  of  the  fund 
raised  by  the  sale  of  real  estate,  in  Lancaster  Countyi  to  be 
made  to  judgments  entered  of  record  in  the  said  Circuit 
Court,  in  the  County  of  Philadelphia,  instead  of  to  the 
judgments  in  favor  of  the  Bank  of  Middletown  and  the 
Farmers'  Bank  of  Delaware,  respectively  entered  of  record 
in  tlie  County  of  Lancaster,  which  were  liens  on  the  land 
sold. 

S.  The  court  erred  in  assuming  jurisdiction  to  make  an  or- 
der for  the  distribution  of  the  funo,  raised  by  the  sale  of  the 
real  estate  of  the  defendants  below,  among  the  judgment 
creditors  of  the  defendants,  some  of  such  creditors  having 
judgments  of  record  in  the  State  courts  of  the  County  of  Lan- 
caster, and  in  refusing  to  the  Bank  of  Middletown,  one  of 
these  creditors,  an  appeal  to  the  Supreme  Court  of  the  United 
States,  under  the  act  of  the  General  Assembly  of  the  Com- 
monwealth of  Pennsylvania,  passed  the  16th  April,  1827,  en- 
titled ^'  An  act  relative  to  the  distribution  of  money  arising 
from  sherifGs'  and  coroners'  sales,"  &c.,  which  gives  such  juris- 
diction to  State  courts. 

4.  The  court  erred  in  overruling  the  exceptions  to  the  costs 
*5471  ***^®^  '^y  ^^®  clerk  of  the  court,  ana  in  allowing  the 

-»  sum  of  two  hundred  and  fifty  dollars  to  the  auditor, 
and  a  commission  to  the  clerk  on  money  not  deposited  in 
court,  amounting  to  the  sum  of  ,  to  be  deducted 

from  the  fund. 

5.  The  court  erred  in  refusing  to  enter  a  final  decree  in  the 
case. 

Filed  7th  January,  1848. 

The  case  was  argued  by  Mr,  Brewster^  for  the  plaintiff  in 
error,  and  Mr,  John  M.  Kead^  for  the  defendants  in  error. 

Both  the  counsel  went  into  an  elaborate  investigation  of 
the  nature  and  extent  of  a  Hen  upon  land  created  by  a  juHg 
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ment  in  the  Circuit  Court ;  but  as  the  decision  of  this  court 
rested  upon  a  collateral  point,  it  is  not  deemed  necessary  to 
take  further  notice  of  these  arguments.  The  right  of  appeal 
was  more  briefly  discussed. 

Mr.  Brewster^  for  the  plaintiff  in  error,  thus  noticed  that 
point. 

The  fifth  exception  is,  that  the  court  erred  in  refusing  to 
enter  a  final  decree  in  the  case. 

The  plaintiff  iu  error  contends  that  the  decree  rendered  in 
this  case  was  in  the  nature  of  a  final  and  absolute  decree  and 
judgment,  and  as  such  upon  it  a  writ  of  error  or  an  appeal 
will  lie,  under  the  twentynsecond  section  of  the  statute  of 
1789.  In  Pennsylvania,  at  one  time,  by  the  practice  of  our 
courts,  when  the  sheriff  was  ruled  to  pay  into  court  money 
arising  from  the  sale  of  real  estate,  all  disputes  between  con- 
flicting claimants  were  heard  by  the  court  itself;  this  be- 
coming a  burden  upon  the  courts,  they  adopted  the  method 
of  referring  these  questions  to  auditors,  whose  decisions 
were  reported  to  the  court  by  whom  they  were  appointed ; 
this  continued  till  1827,  when  the  following  statute  was 
passed: — 

"  In  all  cases  of  sherifTs  or  coroner's  sale,  where  there  are 
or  may  be  disputes  about  the  distribution  of  moneys  arising 
therefrom,  the  respective  Courts  of  Common  Pleas,  District 
Courts,  and  Courts  of  Nisi  Prius  within  this  ("ommonwealth, 
are  hereby  declared  to  have  full  power  and  authority  to  hear 
and  determine  all  such  cases  according  to  law  and  equity." 
Act  of  16th  April,  1827,  Pamph.  Laws,  471. 

By  this  statute,  if  an  issue  in  fact  was  raised  and  tried  by 
a  jury,  the  judgment  in  the  issue  was  subject  to  a  writ  of  error, 
and  if  decided  by  the  court  without  the  intervention  of  a  jury, 
the  party  aggrieved  by  the  decision  might  appeal  to  the 
Supreme  Court. 

*The  court  in  this  very  case  adopted  the  method  of  (■•543 
practice  used  in  the  State  courts  under  this  statute  of  "- 
1827,  and  by  appointing  an  auditor  to  distribute  the  money, 
they  have  incorporated  the  provisions  of  the  statute  into 
their  code  of  practice,  and,  as  the  plaintiff  alleges,  thereby 
adopted  the  whole  of  the  statute,  which,  as  has  been  before 
said,  gave  a  writ  of  error  and  an  appeal  to  the  Supreme  Court 
of  the  State.  That  statute  of  Pennsylvania  in  effect  makes 
such  a  decree  of  the  court  a  final  judgment,  and  as  the  par- 
ties and  their  rights  are  concluded  by  it,  they  are  entitled  to 
the  advantage  of  a  hearing  in  a  court  of  review.  The  act  of 
Congress  of  1828  anthorizc«  this  adoption  of  our  State  pra<^ 
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tice,  and  by  its  adoption  tlie  Pennsylvania  act  of  1827  has 
become  a  part  of  the  law  of  the  Circuit  Court.  Mat/berry  v. 
Thompson^  5  How.,  126 ;  Boyle  v.  Zacharie^  6  Pet.,  648. 

Mr.  Read^  for  the  defendants  in  error,  contended  that  the 
case  was  not  regularly  before  this  court. 

1.  It  is  not  here  by  appeal,  nor  are  either  of  the  banks  in 
any  manner  parties  in  this  court.  This  has  been  already 
stated. 

2.  A  writ  of  error  does  not  lie  to  the  distribution  of  money 
under  the  sale  of  a  marshal.  This  was  the  settled  law  of 
Pennsylvania  prior  to  the  act  of  1827.  17  Serg.  &  R.  (Pa.), 
278. 

The  defendant  below  has  no  error  to  complain  of,  because 
his  property  is  paid  to  his  creditors  in  discharge  of  their 
debts,  and  it  is  immaterial  to  him  in  point  of  law  which  one 
is  paid  in  preference  to  the  other. 

No  judgment  creditor  can  sustain  a  writ  of  error,  because 
he  is  not  a  party  to  the  suit,  which  is  a  common  law  proceed- 
ing. Therefore,  neither  the  Bank  of  Middletown  nor  the 
Farmers'  Bank  of  Delaware  could  bring  this  writ  of  error, 
nor  are  they  in  any  manner  parties  thereto. 

These  points  are  made  as  a  matter  of  duty  to  the  court,  but 
the  defendants  in  error  have  the  fullest  reliance  on  the  cor- 
rectness of  the  decision  of  the  Circuit  Court  upon  the  real 
question  in  the  cause. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

This  case  has  been  brought  here,  both  by  writ  of  error  and 
appeal,  for  the  purpose  of  reviewing  the  decision  of  the  Cir- 
cuit Court  for  the  Eastern  District  of  Pennsylvania,  with 
respect  to  the  lien  of  judgments  obtained  in  that  court.  But 
as  we  are  of  opinion  that  the  ruling  of  the  Circuit  Court  on 
this  subject  is  not  properly  before  us  on  the  record,  we  cannot 
*^4Q1  ^^'^s®^^  *^  *volunteer  an  expression  of  our  judgment 
J  upon  it,  however  much  it  may  b^  desired  by  the 
parties. 

A  brief  statement  of  the  history  of  the  case,  and  of  the 
peculiar  practice  of  the  courts  of  Pennsylvania  on  this  sub- 
ject, will  make  it  apparent  that  the  decision  of  the  court 
below  involving  this  question  is  not  properly  before  us,  either 
by  the  appeal  or  the  writ  of  error. 

The  record  shows,  that  Lombard  and  Whitmore  obtained  a 

judgment  against  Bayard,  the  nominal   plaintiff  in  error  in 

this  case,  on  a  bond  for  #62,420,  conditioned  for  the  payment 

of  $31,210.     An  execution  on  this  judgment  was  issued,  re- 
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tumable  to  April  term,  1846,  on  which  the  marshal  returned 
a  levy  on  certain  lands  of  the  defendant  situate  in  Lancaster 
County,  and  within  the  Eastern  District  of  Pennsylvania. 
An  inquisition  was  held,  and  the  property  condemned,  ac- 
cording to  the  practice  and  laws  of  that  State.  A  venditioni 
exponas  was  afterwards  issued,  on  which  the  marshal  returned, 
that  he  had  sold  the  property  levied  on  for  the  sum  of 
#61,200.  These  proceedings  are  admitted  to  be  all  regular, 
and  according  to  law. 

In  Pennsylvania,  a  judicial  sale  discharges  the  land  sold 
from  all  liens,  except  (now)  prior  mortgages.  When,  there- 
fore, land  is  once  sold  on  execution,  and  converted  into 
money,  all  persons  who  claim  to  have  liens  upon  it  by  judg- 
ment or  otherwise  (with  a  few  exceptions)  are  compelled  to 
follow  the  money  or  lose  their  security.  Hence  it  often  hap- 
pens that,  when  money  is  made  by  sale  of  land  on  a  junior 
judgment,  the  plaintiff  does  not  obtain  satisfaction,  and  is 
sometimes  involved  in, a  fresh  litigation  with  creditors  claim- 
ing to  have  prior  liens.  In  these  contests  the  defendant  is 
usually  an  indifferent  spectator.  For  many  years  there  was 
no  settled  practice  as  to  the  mode  in  which  these  new  disputes 
should  be  litigated. 

In  some  districts  the  sheriff  paid  the  money  in  his  hands  to 
such  parties  as  he  thought  best  entitled  to  it,  and  took  an 
indemnity  against  other  claimants,  who  were  thus  compelled 
to  Qeek  their  remedy  by  suit  on  his  bond.  In  other  districts, 
the  sheriff  avoided  responsibility  by  paying  the  money  into 
court,  and  leaving  the  claimants  to  settle  their  controversies 
in  such  manner  as  the  coui*t  might  order,  or  the  parties  elect. 
In  such  cases,  the  coui*t  usually  disposed  of  the  money  on 
the  motion  of  the  parties  interested,  by  ordering  the  liens  to 
be  paid  in  the  order  of  their  priority,  as  certified  by  the  clerk. 
But  as  it  not  unfrequently  happened  that  the  junior  judg- 
ment creditors  contested  the  validity  of  the  lien  of  the  older 
judgment,  because  it  wjis  not  regularly  revived,  or  for  other 
reasons  ;  or  challenged  *it  for  fraud  and  collusion  ;  or  r«crQ 
insisted  that  it  had  been  paid  in  whole  or  in  part,  it  ^ 
became  necessary  that  the  court  should  in  some  way  try  and 
decide  these  questions  thus  raised  by  new  parties  before  any 
proper  disposition  could  be  made  of  the  money.  In  such 
cases,  where  the  counsel  expected  Questions  to  arise  which 
they  might  desire  to  have  reviewea  by  writ  of  error,  they 
took  care,  by  the  form  of  an  amicable  action,  or  by  case 
stated  in  the  nature  of  a  special  verdict^  to  shape  the  proceed- 
ings in  such  form  and  with  such  parties  that  a  writ  of  error 
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would  lie  in  favor  of  those  who  felt  aggrieved  by  the  d0*> 
cision  of  the  court. 

But  it  was  conceded  by  all,  that,  if  the  money  was  dis- 
tributed by  the  court  on  motion,  a  writ  of  error  could  not 
reach  the  proceeding,  and  the  decision  of  the  court  was  con- 
clusive on  all  parties.  (See  Oratz  v.  Lancaster  Banky  17 
Serg.  &  R.  (Pa.),  279.) 

Such  was  the  practice  in  the  courts  of  Pennsylvania,  till 
the  year  1827,  when  an  act  of  Assembly  was  passed,  requiring 
the  court  to  direct  an  issue  in  such  cases,  at  the  request 
of  any  claimant,  and  to  give  notice  to  all  persons  interested ; 
and  allowing  a  writ  of  error  where  the  issue  was  tried  by  a 
jury,  and  an  appeal  when  the  question  was  submitted  to  the 
court. 

In  the  case  before  us,  the  marshal  paid  the  money  into 
court,  and  motions  were  made  by  the  Bank  of  Middletown 
and  others  for  leave  to  take  it  out  of  court,  which  were 
resisted  by  Lombard  and  Whitmore,  the  plaintiflfe  in  the 
judgment.  The  court  appointed  an  auditor  to  make  report 
as  to  the  parties  entitlea  to  the  money,  with  directions  to 
give  notice  to  all  parties  concerned.  The  auditor  made  a 
report,  giving  a  preference  to  the  judgments  according  to 
their  priority  in  time.  The  Bank  of  Middletown,  and  others 
who  had  junior  judgments  in  the  State  courts  of  Lancaster 
County,  excepted  to  the  report,  alleging  that  judgments  in 
the  Circuit  Court  of  tha  United  States  were  not  liens  on  the 
lands  of  defendant  in  Lancaster  County,  or  out  of  the  County 
of  Philadelphia. 

This  exception  was  overruled  by  the  court,  and  the  report 
of  the  auditor  confirmed.  From  this  decision  of  the  court 
the  Bank  of  Middletown  appealed,  and  on  suggestion  of  a 
doubt  by  the  court  whether  an  appeal  would  lie,  a  writ  of 
error  was  also  sued  out  by  counsel  professing  to  act  "as 
attorneys  for  plaintiff  in  error,  and  for  the  Bank  of  Middle- 
town  and  the  Farmers'  Bank  of  Delaware.'* 

But  no  errors  have  been  assigned  in  this  court,  to  the  judg- 
ment or  execution,  on  behalf  of  the  i)laintiff  in  error.  As 
against  him,  all  the  proceedings  are  admitted  to  be  regular 
#rr^-|  and  *legal.  It  is  a  matter  of  indifference  to  him 
J  whether  the  money  raised  by  the  sale  of  his  lands  on 
the  execution  is  awarded  to  defendants  in  error  or  to  the 
banks.  The  assignment  of  errors  in  this  case  is  on  behalf  of 
persons  who  are  not  parties  to  the  record,  and  of  a  matter 
arising  after  execution  executed,  on  a  motion  by  strangers  to 
the  judgment  and  proceedings,  and  an  order  of  the  court  diA- 
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posing  of  certain  funds  in  their  possession  accidentally  con- 
nected with  this  record. 

It  is  a  well  settled  maxim  of  the  law,  that  "  no  person  can 
bring  a  writ  of  error  to  reverse  a  judgment  who  is  not  a  party 
or  privy  to  the  record."  "  A  writ  of  error  lies  when  a  man  is 
grieved  by  an  error  in  the  foundation,  proceeding,  judgment, 
or  execution  "  in  a  suit.  Co.  Lit.,  288,  b ;  see  also  Boi/le  v. 
Zacharie^  6  Pet.,  655,  and  cases  cited.  The  judgment  or  order 
of  the  court  on  a  summary  motion,  or  a  collateral  question 
arising  like  tlie  present  on  the  suggestion  of  a  third  party,  is 
not  reexaminable  on  a  writ  of  error  issued  on  the  judgment 
with  which  it  may  happen  to  be  connected. 

The  Circuit  Court  of  the  United  States  has  adopted  the 
forms  of  process  in  execution  of  the  State  courts,  and  the 
laws  and  practice  of  Pennsylvania,  for  taking  lands  on  execu- 
tion and  disposing  of  their  proceeds.  But  it  is  not  a  conse- 
quence of  their  adoption  of  them  that  the  modes  of  reviewing 
the  decisions  of  the  Circuit  Court  by  this  court  should  be 
conformed  to  the  laws  or  practice  of  the  State.  For  it  cannot 
be  pretended  that  Acts  of  Assembly  of  Pennsylvania  can  give 
jurisdiction  to  this  court  not  to  be  found  in  the  Constitution 
and  acts  of  Congress  of  the  United  States. 

The  absence  of  courts  of  equity  in  Pennsylvania  has  com- 
pelled them  to  adopt  modes  of  practice  in  their  courts  of  com- 
mon law  anomalous  in  their  character,  and  unnecessary  in  a 
court  possessing  the  full  powers  of  a  court  of  chancery.  An 
appeal  to  this  court  is  given  in  chancery  cases  alone.  And 
the  writ  of  error  given  by  the  Judiciary  Act  is  governed  by 
the  provisions  of  that  act  and  the  principles  of  the  common 
law,  as  regards  the  judgments  and  questions  which  may  be 
reviewed  under  it.  The  persons  complaining  in  this  case 
should  have  filed  their  bill  in  equity,  or  stated  an  issue  in  due 
legal  form,  with  i)roper  parties,  setting  forth  the  merits  of 
their  respective  claims,  if  they  intended  to  prosecute  an 
appeal  or  writ  of  error  to  this  court.  This  could  have  been 
done  with  less  expense  and  trouble,  and  in  less  time,  than  in 
the  mode  pursued.  But  having  submitted  the  question  on 
which  tlieii*  claim  depended  to  the  court  below,  on  a  motion 
collateral  to  the  record,  the  decision  of  that  court  is  final  and 
conclusive,  and  cannot  by  reviewed  by  this  court. 

•Therefore,  as  no  error  appears  on  the  record,  the  r^ggo 
judgment  of  the  Circuit  Court  must  be  affirmed.  "■ 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
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Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
bv  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
tbis  cause  be,  and  tlie  same  is  hereby,  affirmed,  with  costs. 


•>•#• 


Bbkjamin  H.  Lambert  and  Lewis  MgKekzib,  Plain- 
tiffs, v.  William  Ghiselin. 

In  an  action  upon  a  biU  of  exchange  brought  by  the  holder,  residing  in  Alex- 
andria, against  the  indorser,  a  physician  residing  in  Maryland,  the  bill  upon 
its  face  not  being  dated  at  any  particular  place,  it  was  sufficient  proof  of 
due  diligence  to  ascertain  the  residence  of  the  indorser  before  seniUng  him 
notice  of  the  dishonor  of  the  bill,  that  the  holder  inquired  from  those  per- 
sons who  were  most  likely  to  know  where  the  residence  of  the  indorser 
was.^ 

Where  a  notice  is  sent,  after  the  exercise  of  due  diligence,  a  right  of  action 
immediately  accrues  to  the  holder,  and  subsequent  information  as  to  the 
true  residence  of  the  indorser  does  not  render  it  necessary  for  the  holder  to 
send  him  another  notice.^ 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  upon  a  certificate  of 
division  in  opinion  between  the  judges  thereof. 

It  was  a  suit  brought  by  Lambert  and  McKenzie,  carrying 
on  business  as  partners  in  Alexandria,  Virginia,  against  Wil- 
liam Ghiselin,  the  indorser  of  the  following  bill  of  exchange. 

[Stamp  76  cents.]  Apnl  21,  1846. 

Ninety  days  after  date  pay  to  the  order  of  William  Ghis- 
elin fifteen  hundred  dollars  3^,  value  received,  and  charge 
the  same  to  account  of  your  obedient  servant, 

Robert  Ghisbun. 

To  John  R.  Magrtjder  &  Son,  Baltimore. 

(Indorsed,)  John  R.  Magruder  &  Son. 

(Indorsed,)  William  Ghiselin,  Lambert  &  McKenzie. 

Pay  to  the  order  of  C.  C.  Jamison,  Cashier. 

John  Hoff,  Cashier. 

Jamison  was  the  Cashier  of  the  Bank  of  Baltimore,  who 
i^ccQ-i  *caused  the  bill  to  be  presented,  when  due,  to  the 
J  acceptors  in  Baltimore,  and  to  be  protested  for  non- 
payment. 

*  CiTBD.      Watton    V.    Tarpley,   18        *  Quotbd.    Rowland    v.  EowCf  48 
How.,  519.  Conn.f  444. 
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In  November,  1 847,  the  cause  came  on  for  trial  in  the  Cir- 
cuit Court,  when  the  plaintiffs  offered  the  bill  in  evidence, 
together  with  the  notarial  protest. 

The  plaintiffs  then  further  gave  in  evidence,  by  William  H. 
Lambert,  a  competent  witness,  that  on  the  24th  day  of  July, 
1846,  he  was  the  assistant  clerk  in  the  counting-house  of  the 
plaintiffs,  who  were  then,  and  still  are,  doing  business  in 
Alexandria,  now  in  the  State  of  Virginia,  under  the  name 
and  style  of  Lambert  &  McKenzie ;  and  that  on  the  said  24th 
day  of  July,  1846,  the  witness  saw  inclosed  in  a  letter  ad- 
dressed to  the  defendant,  at  Nottingham,  Maryland,  the  orig- 
inal notice,  whereof  the  paper  marked  A  is  a  true  copy. 

Ooptf  of  Notice  of  Protest 

(Copy  A.)  "  Baltimore,  Jidtf  28, 1846. 

*^  Mr.  William  Ghiselin  : — Sir :  Please  take  notice  that 
Robert  Ghiselin's  bill  of  exchange  on  John  R.  Magruder  & 
Son,  for  $1,500  (by  them  accepted),  dated  April  21, 1846, 
and  payable  ninety  days  after  date  to  your  order,  and  by  you 
indorsed,  is  delivered  to  me  by  the  President,  Directors,  and 
Company  of  the  Bank  of  Baltimore,  to  be  protested  for  non- 

Eayment ;  and  the  same  not  being  paid,  is  protested,  and  will 
e  returned  to  the  said  president,  directors,  and  company,  and 
that  you  are  held  liable  for  the  payment  thereof. 

**  Samuesl  Fbrnandis,  Notary  Fttllie.'' 


That  said  witness  on  said  day  deposited  the  said  letter  in- 
closing the  said  notice  in  the  said  post-office,  at  said  Alexan- 
dria, in  time  to  go  in  the  mail  of  that  day. 

And  the  plaintiff  further  gave  in  evidence,  by  Captain 
Thomas  Travers,  a  competent  witness,  that  he  arrived  in  his 
vessel  at  the  port  of  Alexandria  aforesaid,  early  in  the  morn- 
ing of  the  saia  24th  day  of  July,  1846  ;  and  that  immediately 
after  his  arrival  at  the  wharf,  the  plaintiff,  Lambert,  inquired 
of  hira  if  he  knew  the  residence  of  the  defendant;  to  which 
said  witness  replied,  Nottingham, — ^that  he  resided  at  Notting- 
ham, and  a  post-office  was  kept  there. 

And  further  gave  in  evidence  by  said  witness,  that  he  had 
been  engaged  from  the  year  1821  to  1842  in  sailing  a  vessel, 
in  which  the  plaintiffs  were  part  owners,  between  Nottingham 
and  Alexandria,  previous  to  1842 ;  that  during  said  time  no 
other  vessel  was  engaged  regularly  in  trading  between  said 
places,  except  a  vessel  commanded  by  one  Isaac  Wood,  in 
*which  the  plaintiffs  were  also  interested;  that  after  r^cr^ 
1842  there  was  no  vessel  regularly  trading  between  '■ 
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Alexandria  and  Nottingham,  which  last  place  is  a  small  village 
on  the  head-waters  of  the  Patuxent  River,  in  Prince  George's 
County,  Maryland ;  and  that  up  to  the  time  when  the  witness 
ceased  to  trade  there,  the  defendant  resided  in  Nottii^hani, 
where  he  practised  medicine,  and  had  kept  house  there,  anil 
the  said  Travers  had  never  heard  of  his  removal  from  thence ; 
that  he,  the  defendant,  was  raised  in  the  immediate  neighbor- 
hood of  Nottingham,  where  his  brother,  Robert  Ghiselin,  and 
his  mother  and  other  relations  resided. 

And  also  further  gave  in  evidence  by  said  Travers,  that  he 
was,  in  July,  1846,  well  acquainted  in  Alexandria,  and  knows 
of  no  one  in  said  town  who  was  better  qualified  to  furnish  in- 
formation, or  was  more  likely  to  have  furnished  information, 
as  to  the  residence  of  the  defendant,  than  himself;  that  in 
1842  the  vessel  owned  by  the  witness  and  Lambert  and 
McKenzie,  and  commanded  by  witness,  as  well  as  the  vessel 
commanded  by  Isaac  Wood,  ceased  to  trade  between  Alex- 
andria and  Nottingham,  and  commenced  trading  or  ruiming 
regularly  between  Alexandria  and  Baltimore  city,  in  which 
trade  they  have  been  ever  since  constantly  engaged,  as  was 
well  known  to  the  plaintiffs  ;  that  since  1842  the  witness  had 
never  been  at  Nottingham,  nor  seen  the  defendant. 

The  plaintiffs  further  gave  in  evidence,  by  Isaac  Wood,  a 
competent  witness,  that  he  has  resided  for  a  great  many- 
years  in  Alexandria,  and  is  well  acquainted  with  the  inhab- 
itants thereof,  and  he  knows  of  no  one  in  said  town  to  whom 
the  plaintiffs  could  have  applied  for  information  as  to  the 
residence  of  the  defendant  more  likely  than  Captain  Travers 
to  afford  correct  information,  or  himself,  who  was  absent  at 
the  time. 

And  said  witness,  Thomas  Travers,  on  cross-examination, 
repeated,  that  he  believed  the  defendant  in  1842  resided  in 
Nottingham,  and  was  very  confident  that  he  had  seen  the 
defendant  there  on  several  occasions  in  the  course  of  the  year 
1840,  but  could  not  affirm  positively  that  he  saw  the  defen- 
dant there  at  any  time  during  the  year  1839,  or  1841,  or  1842. 

And  the  defendant  also  proved,  by  Thomas  S.  Alexander, 
that  he  is  well  acquainted  with  the  defendant,  being  con- 
nected with  him  by  marriage,  and  knows  the  defendant  moved 
from  Nottingham  in  the  summer  of  1839;  that  he  first  went 
to  the  city  of  Annapolis,  distant  about  thirty  miles  from  Not- 
tingham, proposing  that  he  should  remain  there  until  he  had 
found  a  place  of  permanent  settlement,  and  that,  having  pur- 
chased a  farm  on  West  River,  he  took  up  his  residence  there 

^fi661  ^^^^^^  *^^^  ^^^  ^^  1839 ;  the  said  witness  had  fre- 
^  quently  been  ut  the  residence  of  defendant  on  West 
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River,  and,  from  his  (witness's)  knowledge  of  the  surround- 
ing country,  would  have  been  prepared  to  affirm  that  "  West 
River"  post-office  was  the  post-office  of  defendant ;  and,  more- 
over, that  he  has  accompanied  the  defendant  to  the  said  named 
postnoffice  for  his  (defendant's)  letters,  and  has  frequently, 
prior  to  the  making  and  indorsement  of  the  bill  on  which 
this  action  is  founded,  been  informed  by  said  defendant  that 
his  post-office  was  "  West  River  " ;  that  "  West  River  "  post- 
office  is  within  two  miles  of  the  residence  of  the  defendant, 
and  Nottingham  is  distant  from  said  residence  at  least  twelve 
miles ;  and  on  cross-examination,  the  said  witness  stated  that 
defendant  had  relations  residing  in  and  about  Nottingham, 
and  witness  was  satisfied,  from  statements  of  defendant  and 
others,  that  defendant  had  visited  said  relations  frequently 
since  his  removal  in  1839,  and  that  witness  had  seen  him  on 
several  occasions  with  said  relations. 

And  defendant  likewise  proved,  by  John  R.  Magruder, 
junior,  one  of  the  acceptors,  that  he  is  well  acquainted  with 
the  defendant,  being  his  relation ;  and  that  John  R.  Magi*uder, 
senior,  was  at  one  time  the  commission  agent  of  defendant ; 
that  shortly  after  the  23d  of  July,  1846,  (he  is  confident 
within  a  fortnight,  and  he  believes  that  it  was  within  a  week, 
tliereafter,)  the  plaintiff,  Lambert,  called  at  the  counting- 
house  of  John  R.  Magruder  &  Son,  the  acceptors,  and  then 
and  there  inquired  of  the  witness  where  the  defendant's  post^ 
office  was;  the  said  witness  answered,  he  believed  it  was 
West  River,  but  was  not  certain,  as  John  R.  Magruder  & 
Son  were  not  at  that  time  the  agents  of  the  defendant,  and 
that  he  would  go  out  and  inquire  of  Battee  &  Sons,  the  de- 
fendant's agents  at  that  time ;  that  witness  accordingly  went 
out,  and  being  informed  by  Battee  &  Sons  that  West  River 
was  defendant's  post-office,  he  returned  and  communicated 
that  fact  to  the  plaintiff. 

The  drawer  of  the  bill  of  exchange,  upon  which  the  present 
suit  was  brought,  it  was  in  proof,  resided  near  Nottingham, 
Prince  George's  County,  Maryland,  and  that  the  drawers  and 
acceptoi*s  resided  in  the  city  of  Baltimore,  and  the  defendant 
at  West  River,  Anne  Arundel  County,  Maryland,  and  there 
was  at  this  time  a  daily  mail  between  Baltimore  and  Alexan- 
dria, 

Upon  the  testimony  above  stated,  the  question  occurred 
whether  due  diligence  had  been  used  by  the  plaintiffe,  the 
holders  of  the  bill,  to  give  to  the  defendant,  the  indorser 
thereof,  notice  of  the  dishonor  of  said  bill. 

Upon  which  question  the  opinions  of  the  judges  being 
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♦6561  *^PP^^®^»  *^®  point,  upon  the  request  of  the  plaintiffii' 
J  counsel,  is  hereby  certified  to  the  Supreme  Court. 

R-  B.  Tanby, 
U.  S.  Hbath. 

Upon  this  certificate,  the  cause  came  up  to  this  court. 

It  was  argued  by  Mr.  May^  for  the  plaintiff  and  Mr. 
Meredith^  for  the  defendant. 

Mr.  May  contended,  that  from  the  evidence  it  was  apparent 
that  the  plaintiffs  used  due  and  reasonable  diligence  to  trans- 
mit the  notice  to  the  supposed  post-ofiice  of  the  defendant, 
and  the  following  authorities  will  be  relied  on,  viz.,  Harris  v. 
RobifiBon^  4  How.,  345 ;  Story  on  Prom.  Notes,  §  816 ;  Chit, 
on  Bills,  453 ;  1  Bam.  &  C,  245. 

Supposing,  then,  that  the  plainti%  used  due  diligence  when 
they  sent  the  notice,  it  is  immaterial  whether  it  was  received. 
Story  on  Prom.  Notes,  §  328. 

Nor  could  the  evidence  in  this  record,  that,  some  weeks 
after  this  notice  was  sent,  the  plaintifGs  were  informed  of  the 
proper  office  to  which  it  ought  to  have  been  sent,  have  any 
influence  on  this  question,  because  the  right  of  action,  once 
vested  by  reason  of  the  transmission  of  the  notice  after  due 
diligence  at  that  time,  could  not  be  divested  by  subsequent 
laches,  nor  do  the  cases  require  the  transmission  of  a  second 
notice  when  the  first  was  sent  after  due  diligence. 

Mr.  Meredith^  for  the  defendant,  contended, — 

1st.  That,  upon  the  evidence,  the  plaintiffs  did  not  use 
due  diligence  to  discover  the  residence  of  the  defendant,  at 
the  time  the  bill  was  protested,  and  before  they  sent  notice 
of  the  protest  addressed  to  the  defendant  at  Nottingham, 
Maryland. 

2d.  That  having,  as  was  proved,  ascertained  within  a  week 
or  a  fortnight  after  the  said  bill  fell  due  and  was  protested, 
that  the  defendant  did  not  reside  at  Nottingham,  but  that  he 
resided  on  West  River,  in  Anne  Arundel  County,  Maryland, 
and  that  West  River  post-office  was  the  post-office  at  which 
the  defendant  received  his  letters,  the  plaintiffs  ought  then 
to  have  given  notice  to  the  defendant  of  the  dishonor  of  said 
bill,  by  sending  the  same,  addressed  to  him  at  West  River 
post-office,  or  otherwise  ^  and  there  being  no  evidence  that 
they  gave  such  notice,  the  plaintiffi)  are  not  entitled  to  re- 
cover. 

Upon  the  first  point  the  following  references  were  made : — 
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Chit,  on  Bills  (10th  American  from  9th  London  edition),  452, 
468,  454,  and  notes ;  Story  on  Prom.  Notes,  370,  *w.  1 ;  r^rr^ 
Beveridge  v.  Burgis,  3  Campb.,  262;  Barnwell  v.  ^ 
Mitchell,  3  Conn.,  101 ;  Sill  v.  Varrell,  3  Greenl.  (Me.),  233  ; 
Story  on  Prom.  Notes,  368 ;  Hartford  Bank  v.  Stedman^  3 
Conn.,  489 ;  Bank  of  Utica  v.  Mott,  13  Johns.  (N.  Y.),  432 ; 
Johnson  V.  Earth,  1  Bail.  (S.  C),  482 ;  Chitty  on  Bills,  433, 
488,  489,  490 ;  Bayley  on  Bills,  ch.  7,  §  2,  pp.  280  to  283 
(5th  edit.  1830) ;  Planters"  Bank  v.  Bradford,  4  Humph. 
(Tenn.),  89. 

Upon  the  second  point,  Chitty  on  Bills,  same  pages,  and 
451,  452,  and  note  o ;  Baldwin  v.  Richardson,  1  Barn.  &  C, 
245  (8  E.  C.  L.,  66) ;  Browning  v.  Kinnear,  1  Gow,  81  (6  E. 
C.  L.,  471) ;  Bateman  v.  Joseph,  2  Campb.,  461 ;  Firth  v. 
Thrush,  8  Barn.  &  C,  387  (15  E.  C.  L.,  242) ;  Williams  v. 
Bank  of  U.  States,  2  Pet.,  96,  100 ;  Qalpin  v.  Sard,  3 
McCord  (S.  C),  394 ;  Preston  v.  Dayson,  7  La.,  7 ;  Sturges  v. 
Derrick,  Wightw.,  76,  77. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  facts  upon  which  the  question  certified  has  arisen  are 
not  disputed.  The  suflBciency  of  the  notice  is  therefore  a 
question  of  law  And  it  is  of  the  first  impoi*tance  to  the  com- 
mercial community,  that  the  rules  which  regulate  the  rights 
and  liabilities  of  parties  to  negotiable  instruments  in  courts 
of  justice  should  be  plain  and  certain,  and  conform  to  the  es- 
tablished usages  of  trade. 

Two  objections  have  been  taken  to  the  sufficiency  of  the 
notice  in  this  case.  1st.  That  due  diligence  was  not  used  by 
the  holder  to  ascertain  the  residence  of  the  indorser  before 
the  notice  was  sent  to  Nottingham.  And  2d.  If  reasonable 
diligence  was  used  at  that  time,  yet  the  information  he  after- 
wards received  in  Baltimore  imposed  on  him  the  obligation  of 
giving  a  further  notice  to  the  defendant  himself,  or  of  send- 
ing it  by  mail  to  his  nearest  and  usual  post-office. 

As  regards  the  first  question,  the  court  is  of  opinion  that 
due  diligence  was  used  before  the  notice  was  sent  to  Not- 
tingham. The  case  shows  that  there  was  very  little,  if  any, 
trade  between  Alexandria  and  Nottingham  at  the  time  of  this 
transaction,  and  but  few  persons,  therefore,  in  Alexandria 
would  be  likely  to  know  whether  the  defendant  did  or  did 
not  reside  in  Nottingham.  The  bill  of  exchange  was  not 
dated  at  any  particular  place,  and  the  acceptors  resided  in 
Baltimore.  The  defendant  was  not  engaged  in  trade,  but 
was  a  physician  residing  in  the  country,  and  it  does  not  ap- 
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pear  that  he  was  in  the  practice  of  visiting  Alexandria,  or  of 
having  any  business  transactions  there.  And  the  proof  is, 
that  Travers,  of  whom  the  holder  inquired,  from  the  nature 
^-eo-i  of  the  trade  in  which  he  had  been  many  years  *en- 
-■  gaged, — first  to  Nottingham  and  afterwards  to  Balti- 
more,— was  as  likely  as  any  other  person  in  Alexandria  to 
give  the  information  which  the  plaintiffs  were  seeking  to  ob 
tain,  if  not  more  so.  The  answer  he  received  was  direct  and 
positive,  both  as  to  the  knowledge  of  Travers  and  the  resi- 
dence of  the  indorser,  and  he  had  a  right  to  rely  upon  it. 
And  although  Travers  was  mistaken,  and  the  notice  was  not 
sent  to  the  nearest  or  usual  post-office  of  the  defendant,  yet 
the  plaintiffs  used  all  the  diligence  which  the  law  requires, 
and  had  sufficient  reason  to  believe  that  the  notice  would  be 
received.  The  liability  of  the  indorser  was  therefore  fixed. 
The  case  of  Hdrris  v.  Robinson^  4  How.,  345,  is  conclusive  on 
this  point. 

The  second  objection  taken  in  the  argument  has  not  been 
so  directly  settled  by  judicial  decision  on  the  point,  but  is,  we 
think,  equally  clear  upon  established  principles. 

We  have  already  said,  that  the  liability  of  the  indorser  was 
fixed  by  the  notice  sent  to  Nottingham.  The  plain tiffis  had 
acquired  a  right  of  action  against  him  by  this  notice,  and 
might  have  brought  their  suit  the  next  day.  Could  that  right 
be  divested  by  the  information  which  was  subsequently  given 
to  them  ?  We  think  not,  and  that  all  of  the  cases  in  relation 
to  this  subject  imply  the  contrary.  The  books  are  full  of 
cases  where  mistakes  of  this  kind  have  been  committed,  and 
suits  afterwards  brought  when  the  residence  of  the  party  was 
discovered.  Yet  it  does  not  seem  to  have  been  supposed  in 
any  of  them  that  a  second  notice  was  necessary,  nor  are  we 
aware  that  such  a  point  has  ever  been  raised.  Yet  if  a  notice 
thus  given,  after  diligent  inquiry,  is  not  equivalent  to  actual 
notice,  knowledge  subsequently  obtained  would  be  a  defence 
to  the  action,  even  if  the  holder  had  brought  suit  before  he 
learned  what  was  the  nearest  or  usual  postK)ffice  of  the  de- 
fendant. 

The  case  of  Firth  v.  Thrush^  8  Barn.  &  C,  387,  which  was 
much  relied  on  in  the  argument,  depended  upon  diflfei*ent 
principles.  In  that  case,  the  holder  knew  that  notice  had 
not  been  given  to  the  indorser.  He  had  been  engaged  in 
making  inquiries  for  his  residence,  without  being  able  to  ob- 
tain any  information  upon  which  he  might  have  acted.  And 
the  question  here  was  not  whether  a  second  notice  should 
be  given,  but  whether  due  diligence  was  used  in  sending  tlie 
first. 
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The  rule  contended  for  by  the  defendant  would  produce 
much  uncertainty  and  difficulty  in  transactions  of  this  kind. 
F'or  if  a  second  notice  must  be  given,  is  it  to  be  required  in 
all  cases  where  there  has  been  an  error  in  the  information  as 
to  the  defendant's  post-office?  Certainly  the  practice  of  the 
courts  has  been  otherwise.  And  if  it  is  not  to  be  required  in 
all  cases,  *it  would  be  impossible  to  fix  any  certain  limits  r«ctQ 
as  to  time  or  circumstances.  The  subsequent  inform-  ^ 
ation  might  come  to  him  casually,  when  his  mind  was  occu- 
pied with  other  engagements ;  he  might  not  confide  in  it  as 
much  iis  in  that  which  he  had  before  received  ;  it  might  come 
to  him  in  a  few  days,  or  months  might  elapse  before  he  ob- 
tained it.  The  rule  would  be  loose  and  uncertain  in  its  ap- 
plication, and  constantly  lead  to  litigation,  where  the  residence 
of  the  indorser  was  unknown,  or  an  error  committed  as  to  his 
usual  post-office.  It  would  also  be  contrary,  the  court  think, 
to  the  usages  of  commerce,  and  to  the  uniform  practice  in 
courts  of  justice.  In  the  case  of  Harris  v.  Robinson^  before 
referred  to,  no  second  notice  was  given ;  nor  did  the  court 
intimate  that  any  was  necessary. 

The  law  does  not  require  actual  notice.  It  requires  reason- 
able diligence  only,  and  reasonable  efforts,  made  in  good  faith, 
to  give  it.  And  if  sufficient  inquiries  have  been  made,  and 
information  received  upon  which  the  holder  has  a  right  to 
rely,  a  mistake  as  to  the  nearest  post-office  or  usual  post- 
office  does  not  deprive  him  of  his  remedy.  He  has  done  all 
that  the  law  requires ;  and  the  notice  thus  sent  fixes  the  lia- 
bility of  the  indorser  as  effectually  as  if  he  had  actually  re- 
ceived it.  This  we  think  is  the  true  rule,  and  the  only  one 
that  can  give  eertcainty  and  security  in  transactions  in  com- 
mercial paper. 

We  shall  therefore  certify,  that  reasonable  diligence  was 
used  by  the  plaintiffs  to  give  the  defendant  notice  of  the 
dishonor  of  the  bill. 

OKDEB. 

Tliis  cause  came  on  to  be  heard  on  the  transcript  of  the 
1  ecord  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  on  the  point  or  question  on  which 
the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  was  certified  to  this  court  for  its  opinion,  agreea- 
bly to  the  act  of  Congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
the  opinion  of  this  court,  that,  upon  the  facts  in  this  case,  due 
diligence  liad  been  used  by  the  plaintiffs,  the  holders  of  the 
bill,  to  give  to  the  defendant,  the  indorser  thereof,  notice  of 
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the  dishonor  of  said  bill.  Whereupon,  it  is  now  here  ordered 
and  adjudged  by  this  court  that  it  be  so  certified  to  the  said 
Circuit  Court. 


IISII 
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♦The  United  States,  Plaintiffs,  v.  Petbb  Mabi- 


GOLD. 


On  the  3d  of  March,  1825,  Congress  passed  an  act  (4  Stat,  at  L.,  121)  pro- 
viding for  the  punishment  of  persons  who  sliali  bring  into  the  United  States, 
with  intent  to  pass,  any  false,  forged,  or  counterfeited  coin ;  and  also  for  the 
punishment  of  persons  who  shall  pass,  utter,  publish,  or  sell  any  such  false, 
forged,  or  counterfeited  coin. 

(yongress  had  the  constitutional  power  to  pass  this  law.  Under  the  power  to 
regulate  commerce.  Congress  can  exclude,  either  partially  or  wholly,  any 
subject  falling  within  the  legitimate  sphere  of  commercial  regulation ;  aiid 
under  the  power  to  coin  money  and  regulate  the  value  thereof,  Congress 
can  protect  the  creature  and  object  of  that  power.^ 

The  doctrines  asserted  by  this  court  in  the  case  of  Fox  v.  The  State  of  Ohio  (6 
How.,  4!^)  are  not  inconsistent  with  that  now  maintained.^ 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York,  upon  a  certifi- 
cate of  division  in  opinion  between  the  judges  thereof.' 

The  record  in  the  case  is  so  very  short,  that  the  whole  of 
it  may  be  inserted. 

*'  United  States  of  America, 

Northern  District  of  New  York^  ss. 

"  At  a  Circuit  Court  of  the  United  States,  begun  and  held 
at  Albany,  for  tlie  Northern  District  of  New  York,  in  the 
Second  (^/ircuit,  ou  the  third  Tuesday  of  October,  in  the  year 
of  our  Lord  1848,  and  in  the  seventy-third  year  of  American 
Independence. 

''  Present,  the  Honorable  Samuel  Nelson  and  Alfred  Conk- 
ling,  Esquires. 


1  Applibd.  Dred  Scott  v.  Sandford, 
10  How.,  622,  Legal  Tender  (loses,  12 
Wall.,  53G.  FoLLOWfcD.  Moore  v. 
People  of  Illinois,  14  How.,  20-  CiThn 
AV  fxtrte  Carll,  16  Otto,  628 ,  Ex  parte 
JJomjhUm,  7  Fed.  Kep.,  668,  s.  c,  2 
Crim.  L.  Mag,  760;  8  Fed.  Rep.,  897 

The  offence  of  making  counterfeit 
coin  is  not  a  felony  mider  any  act  of 
i^oiigreas  United  States  v.  Copfter- 
htnith,  1  Crim.  L.  Mag ,  741  Nor  is 
fsuch  offence  an  infamous  crime  with 
the  fifth  amendment  to  the  Constitu- 
tion ;  and  it  may  therefore  ha  prose- 
cuted by  information.     United  States 
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T.  Yates,  2  Crim  L.  Mag.,  520 

The  Federal  courts  have  exclusive 
jurisdiction  over  the  offence  of  pass- 
ing counterfeit  national  bank  bills, 
and  where  a  person  is  imprisoned  by 
a  Slate  court  upon  a  charge  of  suf*h 
offence,  a  writ  of  habeas  corpus  will 
is8U<>  to  release  him.  Ex  parte  Hough- 
ton, 2  Crim.  i^  Mag.,  769 

^  Applied  State  v.  Oleson,  26  Minn., 

618,  s.  c,  1  (?rim.  L.  Mag.,  699.    See 

Coleman  v.  Tennessee,  7  Otto,  637,  639. 

<  See  Forsyth  v.  United  States,  post, 
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"  State  of  the  Pleadings. 

^^  This  is  an  indictment  against  the  defendant,  charging  hiin, 
under  the  twentieth  section  of  the  act  of  Congress  entitled 
^  An  act  more  effectually  to  provide  for  the  punishment  of 
certain  crimes  against  the  United  States,  and  for  other  pur- 
poses,' approved  March  3,  1825, — 

"  1st.  With  having  brought  into  the  United  States,  from  a 
foreign  place,  with  intent  to  pass,  utter,  publish,  and  sell  as 
true,  certain  false,  forged,  and  counterfeit  coins,  made,  forged, 
and  counterfeited  in  the  resemblance  and  similitude  of  certain 
gold  and  silver  coins  of  the  United  States,  coined  at  the  mint, 
he  knowing  the  same  to  be  false,  forged,  and  counterfeit,  and 
intending  thereby  to  defraud  divers  persons  unknown. 

"2d.  With  having  uttered,  published,  and  passed  such 
counterfeit  coins,  with  intent  to  defraud,  &c. 

*"To  this  indictment  the  defendant  demurs,  and  r«c/»-| 
George  W.  Clinton,  attorney  of  the  United  States  for  L  ^^ 
the  said  district,  who  prosecutes  in  this  behalf,  joins  in  de- 
murrer. 

"  This  cause  coming  on  to  be  argued  at  this  term,  the  fol- 
lowing questions  occurred : — 

"  1st.  Whether  Congress,  under  and  by  the  Constitution, 
had  power  and  authority  to  enact  so  much  of  the  said  twen- 
tieth section  of  the  saia  act  as  relates  to  bringing  into  the 
United  States  counterfeit  coins 

"  2d.  Whether  Congress,  under  and  by  virtue  of  the  Con- 
stitution, had  power  to  enact  so  much  of  the  said  twentieth 
section  as  relates  to  uttering,  publishing,  passing,  and  selling 
of  the  counterfeit  coins  therein  specified. 

"  On  which  said  several  questions  the  opinions  of  the  judges 
were  opposed 

"  Whereupon,  on  motion  of  the  said  attorney,  prosecuting 
for  the  United  States  in  this  behalf,  that  the  points  on  which 
the  disagreement  has  happened  may,  during  the  term,  be 
stated  under  the  direction  of  the  judges,  and  certified  under 
the  seal  of  the  court  to  the  Supreme  Court,  to  be  finally  de- 
cided, -it  is  ordered,  that  the  foregoing  state  of  the  pleadings 
and  statement  of  the  points  upon  which  the  disagreement  has 
happened,  which  is  made  under  the  direction  of  the  judges,  be 
certified,  according  to  the  request  of  the  attorney,  prosecuting 
}is  aforesaid,  and  the  law  in  that  case  made  and  provided.'' 

The  case  came  up  to  this  court  upon  this  certificate. 
The  clauses  in  the  (constitution  of  the  United  States  and 
the  act  of  Congress  were  the  following. 
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By  the  fifth  and  sixth  clauses  of  the  eighth  section  of  the 
first  article  of  the  Constitution,  it  is  declared  that  Congress 
shall  have  power,  among  other  things,  "  to  coin  inouey,  regu- 
late the  value  thereof  and  of  foreign  coin,  and  fix  the  standard 
of  weights  and  measures  " ;  ^^  to  provide  for  the  punishment 
of  counterfeiting  the  securities  and  current  com  of  the  United 
States."    1  Stat,  at  L.,  14. 

By  the  twentieth  section  of  the  Crimes  Act  of  3d  March« 
1826  (4  Stat,  at  L.,  121),  it  is  enacted,  "  That  if  any  person 
or  persons  shall  falsely  make,  forge,  or  counterfeit,  or  cause 
cr  procure  to  be  falsely  made,  forged,  or  counterfeited,  or 
willingly  aid  or  assist  in  falsely  making,  forging,  or  counter 
feitiug,  any  coin  in  the  resemblance  or  similitude  of  the  gold 
or  silver  coin  which  has  been,  or  hereafter  may  be,  coined  at 
the  mint  of  the  United  States,  or  in  the  resemblance  or  simili 
tude  of  any  foreign  gold  (jr  silver  com  wliich  by  law  now  is, 
*fi621  ^^  *hereafter  may  be  made,  current  in  the  United 
^  States ;  or  shall  pass,  utter,  publish,  or  sell,  or  attempt 
to  pass,  utter,  publish,  or  sell,  or  bring  into  the  United  States 
from  any  foreign  place  with  intent  to  pass,  utter,  publish,  or 
sell,  as  true,  any  such  false,  forged,  or  counterfeited  coin, 
knowing  the  siime  to  be  false,  forged,  or  counterfeited,  with 
intent  to  defraud  any  body  politic  or  corporate,  or  any  other 
person  or  persons  whatsoever ,  every  person  so  offending  shall 
be  deemed  guilty  of  felony,  and  shall  on  conviction  thereof  be 
punished  by  fine  not  exceeding  five  thousand  dollai*s,  and  by 
imprisonment  and  confinement  to  hard  labor  not  exceeding 
ten  years,  according  to  the  aggravation  of  the  offence." 

The  case  was  argued  by  Mr.  Johnson  (Attorney  General), 
for  the  United  States,  and  Mr.  Seward,  for  the  defendant. 

Mr.  Johnson  contended,  that  both  questions  should  be  an- 
swered in  the  affirmative. 

1.  Because,  under  the  fifth  clause  of  the  eighth  section  of 
the  first  article  of  the  Constitution,  the  power  to  coin  money, 
regulate  the  value  thereof  and  of  foreign  coin,  includes  the 
power  in  question. 

2.  Because,  if  it  does  not,  it  is  included  in  the  power  to 
provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coins  of  the  United  States,  in  the  succeeding 
clause  of  the  same  section. 

3.  Because,  if  the  question  was  at  any  time  a  doubtful  one, 
it  is  to  be  considered  as  settled  by  legislative  and  judicial  pre- 
cedents, as  well  upon  these  provisions  as,  with  reference  to 
this  question,  upon  analogous  provisions  in  the  Constitution. 
8  Story  on  Const.,  §  1118;  Rawle,  ch.  9,  p.  163  ;  The  Feder- 
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alist,  No.  42 ;  Act  of  2tst  April,  1S06  (2  Stat,  at  L.,  404) ; 
McCuUoeh  V.  State  of  Maryland,  4  Wheat.,  401,  409,  416- 
419,  421. 

Mr,  Seward  cod  tended  that  the  whole  question  had  been 
adjudicated  in  the  case  of  Fox  v.  The  State  of  Ohio^  6  How., 
483 

The  State  of  Ohio  had  enacted  a  law,  *^  that,  if  any  person 
shall  counterfeit  any  of  the  coins  of  gold,  silver,  or  copper 
currently  passing  m  this  State,  or  shall  alter  or  put  off  coun- 
terfeit coin  or  coins,  knowing  them  to  be  such/*  &c.  29  Ohio 
Stat,  136,  quoted  5  How.,  4o2  Malinda  Fox  was  convicted 
of  passing,  with  fraudulent  intent,  a  base  and  counterieit  coin, 
in  the  similitude  of  a  good  and  legal  silver  dollar.  She 
brought  a  writ  *of  error  to  this  court,  on  the  ground  r«cgo 
of  the  unconstitutionality  of  the  Ohio  statute.  The  '• 
judgment  was  affirmed,  and  so  the  Ohio  statute  was  sustained. 

This  decision  is  conclusive  that  the  portions  of  the  law  of 
Congress  of  1825  now  under  consideration  are  unconstitu- 
tional. But  this  argument  requires  the  following  conditions 
to  be  established : — 

1.  That  the  offence  prohibited  by  this  portion  of  the  act  of 
Congress,  and  the  offence  forbidden  by  the  Ohio  Statut-e,  be 
identical. 

2.  That  the  constitutionality  of  the  Ohio  law  appears  to 
have  been  sustained  upon  the  ground,  not  of  a  concurrent 
jurisdiction  of  the  offence  in  the  State  and  national  govern- 
ments, but  on  the  ground  of  an  exclusive  jurisdiction  residing 
in  the  State  alone. 

3.  That  the  principle  thus  decided  was  necessarily  involved 
in  that  case,  and  therefore  the  authority  in  that  case  is  not 
obiter^  but  re«  adjiidicata. 

That  the  coin  in  the  Ohio  case  was  legalized  coin  was 
assumed  by  the  whole  court,  including  Judge  McLean.  Dan- 
iel's  Opinion,  6  How ,  432.     McLean's  Opinion,  5  How.,  436. 

L  The  offences  were  identical  under  the  two  acts.  In  the 
Ohio  statute,  it  was  not  the  '*  making,  the  forging,  or  the 
counterfeiting,  or  the  aiding  in  making,  forging,  or  counter- 
feiting the  coin  " ;  it  was  the  ^^putting  off  counterfeit  coin  or 
coins,  knowing  them  to  be  such.''  Putting  off  in  the  one 
case,  and  passing  in  the  other,  are  identical.  Importing,  or 
bringing  in  from  other  places,  with  intent  to  pass,  is  of  the 
same  character,  as  opposed  to  mukin^,  forging,  or  counterfeit- 
ing. And  this  is  the  t<^st,  as  established  by  the  Supreme 
Court.     Fox  V.  OA/o,  5  How.,  483. 

And  there  is  yet  luiother  index  in  the  test.     It  is  the  party 
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to  be  directly  affected  by  the  fraud ; — in  the  one  case,  the 
government ;  in  the  other,  individuals.  And  the  act  of  Con- 
gress of  1825  includes  this  very  intent  to  defraud  individuals, 
not  the  government. 

II.  The  constitutionality  of  the  Ohio  law  appears  to  have 
been  sustained  upon  the  ground,  not  of  a  concurrent  juris- 
diction of  the  offence  in  the  State  and  national  governments, 
but  on  the  ground  of  an  exclusive  jurisdiction  in  the  State. 

Nothing  could  be  more  direct  or  explicit  than  the  language 
of  the  court  (5  How.,  433)  ;7— "  We  think  it  manifest  that  the 
language  of  the  Constitution,  by  its  proper  signification,  is 
limited  to  the  facts,  or  to  the  faculty  in  Congress  of  coin- 
ing and  of  stamping  the  standard  of  value  upon  what  the 
*'ifi41  *government  creates  or  shall  adopt,  and  of  punishing 
^  the  offence  of  producing  a  false  representation  of  what 
may  have  been  so  created  or  adopted.  The  imposture  of 
passing  a  false  coin  creates,  produces,  or  alters  nothing;  it 
leaves  the  legal  coin  as  it  was,"  &c. 

III.  The  question  was  directly  involved  in  that  case. 
Judge  Daniel  so  held  it.  So  did  Judge  McLean  (5  How., 
437): — "And  these  powers  must  be  incomplete,  and  in  a 
great  degree  inoperative,  unless  Congress  can  exercise  the 
power  to  punish  the  passing  of  counterfeit  coin." 

But  it  was  indispensably  involved  in  that  case.  The  court 
could  only  obtain  jurisdiction  of  the  Ohio  case  on  the  ground 
that  the  Ohio  law  conflicted  with  the  constitutional  sover- 
eignty of  the  United  States.  That  conflict  was  the  exact, 
the  controlling  question.  If  a  question  at  all  what  were  the 
boundaries  of  the  respective  jurisdictions,  it  was  not  inci- 
dental, but  material,  essential.  If  you  could  now  say  that 
the  jursidictions  are  concurrent,  you  could  equally  say  that 
the  State  had  no  jurisdiction  at  all.  The  whole  coui*se  of 
reasoning,  of  logic,  must  be  changed. 

What  is  obiter?  Judge  McLean's  reasoning  is  conclusive, 
that  the  power  must  be  exclusive  in  the  States;  since  he 
shows  that  where  it  resides  it  must  be  exclusive.  5  How., 
438,  439. 

The  views  thus  submitted  are  sustained  by  the  opinion  of 
Conkling,  Judge  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  New  York,  in  the  case  of  The 

United  States  v. ,  Law  Rep.,  June,  1849,  p.  90.     And 

they  are  opposed  by  Brockenbrough,  District  Judge  for  the 
Western  District  of  Virginia,  in  the  case  of  Campbell  v.  United 
States^  10  Law  Rep.,  400.  But  the  learned  judge  only  shows, 
that,  as  the  precise  (questions  had  not  been  decided  by  the 
Supreme  Court  in  a  case  where  the  indictment  was  for  pass- 
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ins  coanterfeit  coin,  he  felt  httDself  at  liberty  to  sustain 
indictments  found  under  the  act  of  1825.  The  act  of  1825 
must  be  assumed  to  have  been  known  to  the  Supreme  Court 
when  they  decided  the  case  of  Fox  v.  Ohio. 

The  argument  derived  by  Judge  Brockenbrough  from  the 
analogy  to  the  provision  concerning  the  post-office  is  unten- 
able ;  because  in  that  case  the  Constitution  did  not  define  the 
power  of  Congress,  but  left  a  full  discretion ;  whereas,  in  the 
case  of  coin,  the  Constitution  defines  the  power  of  punishing 
counterfeiting,  and  limits  it  to  the  making  of  the  spurious 
coin. 

The  British  statutes  define  two  classes  of  offences  in  regard 
to  coin,  —the  making  and  the  passing ;  and  the  terms  of  the 
Constitution  adopt  the  former  only. 

*This  distinction  was  recognized  in  the  case  of  Fox  r«irr»c 
V.  Ohio.  And  Judge  Brockenbrough  admits  it.  And  ^ 
he  concedes  that  the  power  to  punish  the  passing  is  not 
derived  from  any  amplification  of  the  term  counterfeiting  in 
the  Constitution.  10  Law  Rep.,  p.  404.  But  the  Judge  main- 
tains that  it  is  an  implied  power. 

But  the  court  forgets  that  the  Constitution  found  all  the 
States  in  possession  of  jurisdiction  over  private  frauds ;  and 
it  is  to  be  inferred  that  it  was  thought  that  jurisdiction  might 
best  be  left  there.  The  question  now  is,  not  whether  it  was 
wisely  left  there,  but  whether  it  was  left  there.  The  Judge 
(Brockenbrough)  erred  in  assuming  that  the  denial  of  juris- 
diction to  Congress  in  the  case  of  Fox  v.  Ohio  was  obiter.  On 
the  contrary,  the  court  expressly  deny  it,  and  argue  upon  the 
opposite  assumption  as  one  conceded,  not  in  fact,  but  only  for 
argument's  sake. 

The  provision  is  wise  as  it  is  now  settled  Congress  is  to 
furnish  a  uniform  currency  for  all  the  States,  and  is  to  punish 
the  crime  of  forging  it  But  the  multiplied  ramifications  of 
crime  require  that  the  courts  of  the  several  States  should 
have  power  to  punish  frauds  in  commerce  and  traffic,  as  well 
when  coin  is  the  instrument  as  in  other  cases.  The  machinery 
of  State  police  and  penal  jurisprudence  is  better  adapted  and 
more  effective. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  is  a  certificate  of  division  of  opinion  from  the  North- 
ern District  of  New  York. 

The  ctise  is  clearly  and  succinctly  stated  in  the  following 
abstract  from  the  record :-  - 

"  At  a  Circuit  Court  of  the  United  States,  begun  and  held 
ivt  Albany,  for  the    Northern    District  o(  New  York,  in  the 
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Second  Circuit,  on  the  third  Tuesday  of  October,  in  the  year 
of  our  Lord  1848,  and  in  the  seventy-third  year  of  American 
Independence. 

Present,  the  Honorable  Samuel  Nelson  and  Alfred  Conk- 
ling,  Esquires. 

"  The  United  States  of  America  v.  Peter  Marigold. 

"  State  of  the  Pleciding8, 

**This  is  an  indictment  against  the  defendant,  charging 
him,  under  the  twentieth  section  of  the  act  of  Congress  enti 
tied  *  An  act  more  effectually  to  provide  for  the  punishment 
of  certain  crimes  against  the  United  States,  and  for  other 
purposes,'  approved  March  3,  1825, 

♦'SBGl  *"  ^^^*  ^^^^  having  brought  into  the  United  States, 
J  from  a  foreign  place,  with  intent  to  pass,  utter,  pub- 
lish, and  sell  as  true,  certain  false,  forged,  and  counterfeit 
coins,  made,  forged,  and  counterfeited  in  the  resemblance  and 
similitude  of  certain  gold  and  silver  coins  of  the  United 
States,  coined  at  the  mint,  he  knowing  the  same  to  be  false, 
forged,  and  counterfeit,  and  intending  thereby  to  defraud 
divers  peraons  unknown. 

^^2d.  With  having  uttered,  published,  and  passed  such 
counterfeit  coins,  with  intent  to  defraud,  &c. 

"  To  this  indictment  the  defendant  demui*s,  and  George  W. 
Clinton,  attorney  of  the  United  States  for  the  said  district, 
who  prosecutes  hi  this  behalf,  joins  in  demurrer. 

**  This  cause  coming  on  to  be  argued  at  this  term,  the  fol- 
lowing questions  occurred : — 

"  First.  Whether  Congress,  under  and  by  the  Constitution, 
had  power  and  authority  to  enact  so  much  of  the  said  twen- 
tieth section  of  the  said  act  as  relates  to  bringing  into  the 
United  States  counterfeit  coins. 

"  Second.  Whether  Congress,  under  and  by  virtue  of  the 
Constitution,  had  power  to  enact  so  much  of  the  said  twen- 
tieth section  as  relates  to  uttering,  publishing,  passing,  and 
selling  of  the  counterfeit  coins  therein  specified. 

**Oii  which  said  several  questions,  the  opinions  of  the 
judges  were  opposed. 

"  Whereupon,  on  motion  of  the  said  attorney,  prosecuting 
for  the  United  States  in  this  behalf,  that  the  points  on  which 
the  disagreement  has  happened  may,  during  the  term,  be 
stated  under  the  direction  of  the  judges,  and  certified  under 
the  seal  of  the  court  to  the  Supreme  Court,  to  be  finally 
decided, — it  is  ordered,  that  the  foregoing  state  of  the  plead- 
ings, and  statement  of  the  points  upon  which  the  disagree- 
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meot  has  happened,  which  is  made  under  the  direction  of  the 
judges,  be  certified,  according  to  the  request  of  the  attorney, 
prosecuting  as  aforesaid,  and  the  law  in  that  case  made  and 
provided." 

The  inquiry  firat  propounded  upon  this  record  points,  obvi- 
ously, to  the  answer  which  concedes  to  Congress  the  power 
here  drawn  in  question.  Congress  are,  by  the  Constitution, 
vested  with  the  i)ower  to  regulate  commerce  with  foreign 
nations;  and  however,  at  periods  of  high  excitement,  an 
application  of  the  terms  "  to  regulate  commerce "  such  as 
would  embrace  absolute  prohibition  may  have  been  ques- 
tioned, yet,  since  the  passage  of  the  embargo  and  non-inter- 
course laws,  and  the  repeated  judicial  sanctions  those  statutes 
have  received,  it  can  scarcely,  at  this  day,  be  open  to  doubt, 
that  every  subject  falling  within  the  legitimate  sphere  of 
commercial  regulation  *may  be  partially  or  wholly  ex-  r*cg>T 
eluded,  when  either  measuie  shall  be  demanded  by  the  *- 
safety  or  by  the  important  interests  of  the  entire  nation. 
Such  exclusion  cannot  be  limited  to  particular  classes  or 
descriptions  of  commercial  subjects ;  it  may  embrace  manu- 
factures, bullion,  coin,  or  any  other  thing.  The  power  once 
conceded,  it  may  operate  on  any  and  every  subject  of  com- 
merce to  which  the  legislative  discretion  may  apply  it. 

But  the  twentieth  section  of  the  act  of  Congress  of  March 
3d,  1825,  or  rather  those  provisions  of  that  section  brought 
to  the  view  of  this  court  by  the  second  question  certified,  are 
not  properly  referable  to  commercial  regulations,  merely  as 
such;  nor  to  considerations  of  ordinary  commercial  advan- 
tage. They  appertain  rather  to  the  execution  of  an  impor- 
tant trust  invested  by  the  Constitution,  and  to  the  obligation 
to  fulfil  that  trust  on  the  part  of  the  government,  namely, 
the  trust  and  the  duty  of  creating  and  maintaining  a  uniform 
and  pure  metallic  standard  of  value  throughout  the  Union. 
The  power  of  coining  money  and  of  regulating  its  value  was 
delegated  to  Congress  by  the  Constitution  for  the  very  pur- 
pose, as  assigned  by  the  framei*s  of  that  instrument,  of  creat- 
ing and  i)reserving  the  uniformity  and  purity  of  such  a 
standard  of  value  ;^  and  on  account  of  the  impossibility  which 
was  foreseen  of  otherwise  preventing  the  inequalities  and  the 
confusion  necessarily  incident  to  different  views  of  policy, 
which  in  different  communities  would  be  brought  to  bear  on 
this  subject.  The  power  to  coin  money  being  thus  given  to 
Congress,  founded  on  public  necessity,  it  must  carry  with  it 
the  correlative  power  of  protecting  the  creature  and  object 
»^^^»^^»~^^~^»^^— ■^^-— ^^^^^  — ^-^— 1^-^—— 

>  See  Legal  Tender  Caien,  12  V/a11.  580. 
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of  that  power.^  It  cannot  be  imputed  to  wise  and  practical 
statesmen,  nor  is  it  consistent  with  common  sense,  that  they 
should  have  vested  this  high  and  exclusive  authority,  and 
with  a  view  to  objects  partaking  of  the  magnitude  of  the 
authority  itself,  only  to  be  rendered  immediately  vain  and 
useless,  as  must  have  been  the  case  had  the  government  been 
left  disabled  and  impotent  as  to  the  only  means  of  securing 
the  objects  in  contemplation. 

If  the  medium  which  the  government  was  authorized  to 
create  and  establish  could  immediately  be  exi)elled,  and 
substituted  by  one  it  had  neither  created,  estimated,  nor 
authorized, — one  possessing  no  intrinsic  value, — then  the 
power  conferred  by  the  Constitution  would  be  useless, — 
wholly  fruitless  of  every  end  it  was  designed  to  accomplish. 
Whatever  functions  Congress  are,  by  the  Constitution,  author- 
ized to  perform,  they  are,  when  the  public  good  requires  it, 
bound  to  perform ;  and  on  this  principle,  having  emitted  a 
^f^^Rl  circulating  medium,  a  standard  of  value  *indispen8a- 
J  ble  for  the  purposes  of  the  community,  and  for  the 
action  of  the  government  itself,  they  are  accordingly  author- 
ized and  bound  in  duty  to  prevent  its  debasement  and  expul- 
sion, and  the  destruction  of  the  general  confidence  and 
convenience,  by  the  influx  and  substitution  of  a  spurious 
coin  in  lieu  of  the  constitutional  currency.  We  admit  that 
the  clause  of  the  Constitution  authorizing  Congress  to  pro- 
vide for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States  does  not  embrace  within 
its  language  the  offence  of  uttering  or  circulating  spurious  or 
cointerfeited  coin  (the  term  counterfeit^  both  by  its  etymology 
and  common  intendment,  signifjdng  the  fabrication  of  a  false 
image  or  representation);  nor  do  we  tliink  it  necessary  or 
regular  to  seek  the  foundation  of  the  offence  of  circulating 
spurious  coin,  or  for  the  origin  of  the  right  to  punish  that 
offence,  either  in  the  section  of  the  statute  before  quoted,  or 
in  this  clause  of  the  Constitution.  We  trace  both  the  offence 
and  the  authority  to  punish  it  to  the  power  given  by  the 
Constitution  to  coin  money,  and  to  the  correspondent  and 
necessary  power  and  obligation  to  protect  and  to  preserve  in 
its  purity  this  constitutional  currency  for  the  benefit  of  the 
nation.  Whilst  we  hold  it  a  sound  maxim  that  no  powers 
should  be  conceded  to  the  Federal  government  which  cannot 
be  regularly  and  legitimately  found  in  the  charter,  of  its 
creation,  we  acknowledge  equally  the  obligation  to  withhold 
from  it  no  power  or  attribute  which,  by  the  same  charter,  has 

a B Mill  ■  -  I    II ■ 1 — T^M^— IM^M^M 

>  See  M,  668. 
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been  declared  necessary  to  the  execution  of  expressly  granted 
powers,  and  to  the  fulfilment  of  clear  and  well-defined  duties. 

It  has  been  argued,  that  the  doctrines  ruled  in  the  case  of 
Fox  V.  The  State  of  Ohio  are  in  conflict  with  the  positions 
just  stated  in  the  case  before  us.  We  can  perceive  no  such 
conflict,  and  think  that  any  supposition  of  the  kind  must 
flow  from  a  misapprehension  of  one  or  of  both  of  these  cases. 
The  case  of  Fox  v.  The  State  of  Ohio  involved  no  question 
whatsoever  as  to  the  powers  of  the  Federal  government  to 
coin  money  and  regulate  its  value ;  nor  as  to  the  power  of 
that  government  to  punish  the  offence  of  importing  or  circu- 
lating spurious  coin ;  nor  as  to  its  power  to  punish  for  coun- 
terfeiting the  current  coin  of  the  United  States.  That  case 
was  simply  a  prosecution  for  a  private  cheat  practised  by  one 
citizen  of  Ohio  upon  another,  within  the  jurisdiction  of  the 
State,  by  means  of  a  base  coin  in  the  similitude  of  a  dollar, 
— an  offence  denounced  by  the  law  of  Ohio  as  obnoxious  to 
punishment  by  confinement  in  the  State  Penitentiary.  And 
the  question,  and  the  only  one,  brought  up  for  the  examinap 
tion  of  this  court  was,  whether  this  private  cheat  could  be 
punished  by  the  State  authorities,  on  account  of  *the  r«froQ 
immediate  instrument  of  its  perpetration  having  been  ^ 
a  base  coin,  in  the  similitude  of  a  dollar  of  the  coinage  of  the 
United  States. 

The  stress  of  the  argument  of  this  court  in  that  case  was  to 
show,  that  the  right  of  the  State  to  punish  that  cheat  had  not 
been  taken  from  her  by  the  express  terms,  nor  by  any  neces- 
sary implication,  of  the  Constitution.  It  claimed  for  the  State 
neither  the  power  to  coin  money  nor  to  regulate  the  value  of 
coin ;  but  simply  that  of  protecting  her  citizens  against  frauds 
committed  upon  them  within  her  jurisdiction,  and,  indeed,  as 
a  means  auxiliary  thereto,  of  relying  upon  the  true  standard 
of  the  coin  as  established  and  regulated  under  the  authority 
of  Congress.  In  illustration  of  the  existence  of  the  right  just 
mentioned  in  the  State,  and  in  order  merely  to  show  that  it 
had  not  been  taken  from  her,  it  was  said  that  the  punishment 
of  such  a  cheat  did  not  fall  within  the  express  language  of 
those  clauses  of  the  Constitution  which  gave  to  Congress  the 
right  of  coining  money  and  of  regulating  its  value,  or  of  pro- 
viding for  the  punishment  of  counterfeiting  the  current  coin. 
It  was  also  said  by  this  court,  that  the  fact  of  passing  or  put- 
ting off  a  base  coin  did  not  fall  within  the  language  of  those 
clauses  of  the  Constitution,  for  this  fact  fabricated,  altered,  or 
changed  nothing,  but  left  the  coins,  whether  genuine  or  spuri- 
ous, precisely  as  before.  But  this  court  have  nowhere  said, 
that  an  offence  cannot  be  committed  against  the  coin  or  cur- 
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renoy  of  the  United  States,  or  against  that  constitntionaJ 
power  which  is  exclusively  authorized  for  public  uses  to  cre- 
ate that  currency,  and  which  for  the  same  public  uses  and 
necessities  is  authorized  and  bound  to  preserve  it ;  nor  have 
they  said,  that  the  debasement  of  the  coin  would  not  be  as 
e£Eectually  accomplished  by  introducing  and  throwing  into 
circulation  a  currency  which  was  spurious  and  simulated,  as 
it  would  be  by  actually  making  counterfeits,  fabricating  coin 
of  inferior  or  base  metal.  On  the  contmry,  we  think  that 
either  of  these  proceedings  would  be  equally  in  contravention 
of  the  right  and  of  the  obligation  appertaining  to  the  govern- 
ment to  coin  money,  and  to  protect  and  preserve  it  at  the 
reflated  or  standard  ra{;e  of  value. 

With  the  view  of  avoiding  conflict  between  the  State  and 
Federal  jurisdictions,  this  court  in  the  case  of  Foz  v.  The 
State  of  Ohio  have  taken  care  to  point  out,  that  the  same  act 
might,  as  to  its  character  and  tendencies,  and  the  conse- 
quences it  involved,  constitute  an  offence  against  both  the 
State  and  Federal  governments,  and  might  draw  to  its  com- 
mission the  penalties  denounced  by  either,  as  appropriate  to 
its  character  in  reference  to  each.     We  think  this  distinction 

*5701  ^^'^^f'^  ^  ^®  ^^^^  *^  ^  ^h®  entire  doctrines  laid  down 
-I  in  the  case  above  mentioned,  and  regard  them  as  being 
in  no  Mrise  in  conflict  with  the  conclusions  adopted  in  the 
present  case. 

We  therefore  order  it  to  be  certified  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  New  York, 
in  answer  to  the  questions  propounded  by  that  court : — 

Ist.  That  Congress  had  power  and  authority,  under  the 
Constitution,  to  enact  so  much  of  the  twentieth  section  of  the 
act  of  March  3, 1825,  entitled  ^'  An  act  more  effectually  to 
provide  for  the  punishment  of  certain  crimes  against  the 
United  States,  and  for  other  purposes,**  as  relates  to  bringing 
into  the  United  States  counterfeit  coins. 

2d.  That  Congress,  under  and  by  virtue  of  the  Constitu- 
tion, had  power  to  enact  so  much  of  the  said  twentieth  section 
as  relates  to  the  uttering,  publishing,  passing,  and  selling  of 
the  counterfeit  coin  therein  specified* 

ORDRR. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  and  on  the  points  or  questions 
on  which  the  judges  of  the  said  Circuit  Court  were  opposed 

>  QuoTRD.     Ex  parte  Siebold,  10  Otto,  800. 
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in  opinion,  and  which  were  certified  to  this  court  for  its  opin- 
ion, agreeably  to  the  act  of  Congress  in  sucli  case  made  and 
provided,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  the  opinion  of  this  court,— 1st.  That  Congress 
had  power  and  authority,  under  the  Constitution,  to  enact  so 
much  of  the  twentieth  section  of  the  act  of  3d  March,  1825^ 
entitled  "  An  act  more  effectually  to  provide  for  the  punish- 
ment of  certain  crimes  against  the  United  States,  and  for  other 
purposes,"  as  relates  to  the  bringing  into  the  United  States 
counterfeit  coins ;  and  2d.  That  (^/ongress,  under  and  by  virtue 
of  the  Constitution,  had  power  to  enact  so  much  of  the  said 
twentieth  section  as  relates  to  uttering,  publisliing,  passing, 
and  selling  of  the  counterfeit  coins  therein  specified.  Where- 
upon, it  is  now  here  ordered  and  adjudged  by  this  court,  that 
it  be  so  certified  to  the  said  Circuit  Court. 


<>•■• 


•Joseph  Forsyth,  Plahttiff  in  ebror,  v.  The  ^#^7-1 

Unitbd  States.  L  ^'^ 


The  Judiciary  Act  of  1789  made  no  provision  for  the  revision,  by  this  court,  of 
judgments  of  the  Circuit  or  District  Courts  in  criminal  cases ;  and  the  act 
of  1802  (2  Stat,  at  L.,  166)  only  embraced  cases  in  wliich  the  opinions  of 
the  judges  were  opposed  in  criminal  cases.  There  is,  therefore,  no  general 
law  giving  appellate  jurisdiction  to  this  court  in  such  cases.  ^ 

But  the  act  of  Congress  passed  on  the  22d  of  February,  1847  (Sess.  Laws,  1847, 
ch.  17)  providing  that  certain  cases  might  be  brought  up  from  the  Territo- 
rial courts  of  Florida  to  this  court,  included  all  cases,  whether  of  civil  or 
criminal  jurisdiction.'^ 

Under  this  act,  this  court  can  revise  a  judgment  of  the  Superior  Court  of  the 
District  of  West  Florida  in  a  criminal  case,  which  originated  in  October, 
184)5,  and  was  transferred  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

Proceeding,  therefore,  to  revise  the  judgment,  this  court  decides  that  the  juris- 
diction of  the  Territorial  courts,  of  which  the  Superior  Court  was  one,  ceased 
on  the  erection  of  the  Territory  into  a  State,  on  the  3d  of  March,  1846.  The 
proceedings  before  the  court  in  which  the  indictment  was  found  were,  conse- 
quently, coram  rum  judice,  and  void. 


This  case  was  brought  up,  by  a  writ  of  error,  from  the  Dis- 
triot  Court  of  the  Uoited  States  for  the  Northern  District  of 
Florida. 


>  CiTBD.    Ex  parte  VaUandigham,  1     8  Cliff.,  1. 
WaU.,  261.    S.  P.   Ex  parte   Gordon,        >  See    Wiggins  ▼.  People  of  Ulah,^ 
1  Bliuik,  608;  United  States  v.  Piumer,     Otto,  466. 
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The  facts  in  the  case  are  sufficiently  set  forth  in  the  opinion 
of  the  court. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  motion  by  the  Attorney-General,  on  behalf  of  the 
United  States,  to  dismiss  the  writ  of  error  for  want  of  juris- 
diction, it  having  been  taken  out  in  a  criminal  case  to  bring 
up  a  judgment  on  an  indictment  for  cutting  timber  upon 
government  lands. 

The  indictment  was  returned  by  the  grand  jury,  at  the 
October  term,  1846,  of  the  Superior  Court  of  the  District  of 
West  Florida,  in  the  late  Territory  of  Florida,  in  the  County 
of  Escambia,  and  was  founded  upon  the  act  of  Congress 
passed  March  2, 1831,  entitled  **  An  act  to  provide  for  the 
punishment  of  offences  committed  in  cutting,  destroying,  or 
removing  live-oak  and  other  timber  or  trees  reserved  for  naval 
purposes." 

The  prisoner  was  arrested  by  a  bench  warrant  issued  upon 
the  indictment  on  the  5th  of  November,  1845 ;  but  was  ta^en 
out  of  the  custody  of  the  marshal  by  virtue  of  a  writ  of  habeas 
corpus^  issued  from  the  Circuit  Court  of  the  State  of  Florida, 
at  the  November  term,  1845,  of  that  court,  and  discharged 
from  the  arrest. 

He  was  afterwards  arrested  on  an  alias  bench  warrant,  issued 
by  the  District  Court  of  the  United  States  for  the  Northern 
District  of  the  State  of  Florida,  on  the  7th  of  February,  1848 ; 
and  at  the  March  term  thereafter  of  the  court  was  arraigned, 
and  pleaded  not  guilty. 

"^5721       ^i'l'evious  to  the  trial,  a  motion  was  made  on  be- 
-'  half  of  the  prisoner  to  quash  the  indictment,  on  the 
ground, — 

1.  That  it  was  found  in  the  late  Superior  Court  of  die 
District  of  West  Florida  by  a  grand  jury  impanelled  at  the 
October  term,  1845,  of  said  court,  it  being  aiter  the  admis- 
sion of  the  Territory  of  Florida  into  the  Union  as  a  State, 
and  therefore  that  neither  the  court  nor  the  grand  jury 
thereof  had  jurisdiction  over  the  offence,  or  authority  to  find 
the  indictment. 

2.  That  the  act  of  Congress  of  March  2, 1881,  under  which 
the  indictment  was  found,  prohibited  the  cutting  of  timber 
only  on  land  reserved  for  the  use  of  the  navy  of  the  United 
States,  and  on  none  other. 

This  motion  was  denied,  and  the  case  ordered  for  trial. 

The  jury  found  the  prisoner  guilty,  and  assessed  the  value 
of  the  timber  cut  by  him  at  sixty-o.ie  dollars.  And  there- 
upon the  court  pronounced  judgment,  that  lie  be  imprisoned  for 
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one  day^  and  pay  a  fine  of  two  hundred  and  fifty  dollars,  and 
the  costs  of  the  prosecution,  which  were  taxed  at  $299.27. 

The  proceedings  before  us  have  been  brought  up  on  a  writ 
of  error  to  this  judgment ;  and  the  question  is,  whether  there 
is  any  act  of  Congress  conferring  authority  upon  this  court 
to  review  them  in  this  form,  or  in  any  other. 

The  Judiciary  Act  of  1789  (1  Stat,  at  L.,  73)  made  no 
provision  for  the  revision  of  judgments  of  the  Circuit  or 
District  Courts  in  criminal  cases ;  and  as  the  cases  in  which 
the  appellate  jurisdiction  of  this  court  can  be  exercised  de- 
pend upon  the  regulation  of  Congress,  it  followed  that  no 
appeal  or  writ  of  error  would  lie.  United  States  v.  Mo&re^  3 
Cranch,  159;  7  Wheat.,  38;  Ex  parte  Kearney,  3  Pet.,  201. 

The  act  of  Congress  passed  29th  April,  1802  (2  Stat,  at  L., 
156),  which  provided  for  a  certificate  to  this  court  of  the 
jx)int,  in  case  of  a  division  of  opinion  in  the  Circuit  Court, 
embraced  cases  in  which  the  opinions  were  opposed  in  crimi- 
nal as  well  as  in  civil  trials ;  and  since  that  act,  questions  of 
law  in  criminal  cases  have  occasionally  been  the  subject  of 
examination  here  for  the  instruction  of  the  courts  below 
(Id.,  p.  159,  §  6).  United  States  v.  Tyler,  7  Cranch,  285 ; 
The  Same  v.  Wiltberger,  5  Wheat.,  76 ;  The  Same  v.  Smith, 
Id.,  153 ;  The  Same  v.  Holmes,  Id.,  412 ;  The  Same  v.  Mari- 
ffold^  ante,  p.  560. 

There  is  no  general  law,  therefore,  upon  which  a  revision 
of  the  judgment  in  this  case  can  be  maintained;  and  the 
only  question  is,  whether,  in  a  peculiar  class  of  cases,  to 
which  this  belongs,  a  writ  of  error  is  specially  provided  for 
by  the  act  of  Congress  passed  February  22,  1847  (Sess. 
Laws,  1847,  ch.  17).  *It  is  insisted,  on  the  part  of  r^c^o 
the  plaintiff  in  error,  that  the  case  is  embraced  in  the  '- 
eighth  section  of  that  act. 

It  is  an  act  entitled  ^^  An  act  to  regulate  the  exercise  of 
the  appellate  jurisdiction  of  the  Supreme  Court  in  certain 
cases.  The  previous  sections  of  the  act  provide  for  the 
transfer  of  the  records  of  the  proceedings,  including  the 
judgments  and  decrees  of  all  cases  not  appropriately  belong- 
ing to  State  jurisdiction,  pending  in  the  Superior  Courts  or 
Court  of  Appeals,  in  the  Territory  of  Floriaa,  on  the  3d  of 
March,  1845  (the  date  of  her  admission  into  the  Union), 
into  the  District  Court  of  the  United  States  for  the  State  of 
Florida;  and  also  for  the  hearing  and  decision  of  all  cases 
on  writs  of  error  and  appeals  that  had  before  been  brought 
into  the  Supreme  Court  of  the  United  States  under  any  ex- 
isting law,  and  which  were  pending  here  nt  the  period  above 
mentioned;  and  further,  for  the  biinging  of  writs  of  error 
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and  appeals  in  all  cases  of  judgments  and  decrees  which  were 
pending  at  the  period  aforesaid,  and  were  by  the  act  trans- 
ferred to  the  District  Court,  in  which  writs  of  error  or  appeals 
had  not,  but  might  have  been  taken  to  this  court  if  the  Ter- 
ritory had  not  been  admitted  into  the  Union. 

The  eighth  section  then  provides,  that  in  all  cases  pending 
in  any  of  the  Superior  Courts  of  the  Territory  or  Court  of 
Appeals  on  the  3d  of  March,  1845,  not  legally  transferred  to 
the  State  courts,  and  which  the  said  Territorial  courts  con- 
tinued to  take  cognizance  of,  and  proceeded  to  hear  and  de- 
termine after  that  day,  and  which  were  claimed  as  still  pend- 
ing therein  as  courts  of  the  United  States ;  and  in  all  cases 
of  a  Federal  character  and  jurisdiction  commenced  in  said 
Territorial  courts  after  that  day,  and  in  which  judgments  and 
decrees  were  rendered  therein,  the  records  and  proceedingB 
thereof,  and  the  judgments  and  decrees  therein,  are  hereby 
transferred  to  the  United  States  District  Court  for  the  State 
of  Florida ;  and  writs  of  error  and  appeals  may  be  taken  by 
either  party  to  remove  the  judgments  or  decrees  that  have 
been  or  may  be  rendered  in  such  cases  into  the  Supreme 
Court  of  the  United  States,  and  such  court  may  hear  and 
determine  such  cases  on  such  writ  of  error  or  appeal,  and 
issue  its  mandate  to  such  District  Court,  with  a  proviso  that 
the  writ  of  error  or  appeal  shall  be  taken  within  one  year 
from  the  passs^e  of  the  act,  or  from  the  rendition  of  the 
judgment  or  decree,  and  with  the  further  proviso,  that  noth- 
ing in  the  act  shall  be  construed  as  affirming  or  disaffirming 
the  jurisdiction  Or  authority  of  the  Territorial  judges  to  pro- 
ceed in  or  to  determine  such  cases  after  the  8d  of  March, 
1845 ;  but  the  same  shall  be  referred  to  the  Supreme  Court 
for  its  decision  in  the  matter. 

*5741  *^^  think  it  apparent,  from  this  reference  to  the 
■I  provisions  of  the  act  of  1847,  that  Congress,  in  respect 
to  the  peculiar  class  of  cases  particularly  described  in  the 
eighth  section,  intended  to  give  to  either  of  the  parties  to  the 
suit  or  proceedings  the  right  to  a  revision  by  this  coui*t  of  the 
judgments  or  decrees  rendered  by  the  Territorial  judges 
therein,  without  limitation  as  to  the  amount  in  controversy,  or 
whether  the  case  was  of  criminal  or  civil  jurisdiction. 

The  previous  sections  had  provided  for  the  transfer  of  the 
records,  judgments,  and  decrees  into  the  United  States  Dis- 
trict Court  that  had  been  rendered  in  the  Territorial  courts 
before  the  Territory  was  admitted  into  the  Union,  and  were 
pending  in  those  courts  at  the  time  of  the  admission  ;  and  in 
those  cases  the  right  of  the  party  to  bring  up  the  judgments 
and  decrees  for  revision  on  writs  of  error  and  appeals  is 
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specially  restricted  to  those  in  which  the  right  would  have 
existed  under  the  acts  of  Congress  if  the  Territory  had  not 
been  admitted  into  the  Union, — in  other  words,  if  the  Terri- 
torial system  of  government  had  continued.  Under  that 
system,  the  right  of  review  by  this  court  was  limited  to  civil 
cases,  and  to  those  only  where  the  amount  in  controversy 
exceeded  $1,000. 

But  we  find  no  such  restriction  in  the  eighth  section  of  the 
act,  which  provides  for  the  transfer  of  the  records  and  pro- 
ceedings in  cases  in  which  the  judgments  and  decrees  were 
rendered  in  these  courts  after  the  Territorial  system  had 
become  superseded  by  the  erection  of  the  Territory  into  a 
State.  That  section  declares,  that  in  all  cases  pending  in  the 
Superior  Courts  and  Court  of  Appeals  on  the  8d  of  March, 
1845,  and  which  said  courts  continued  to  take  cognizance  of, 
and  proceeded  to  determine  after  that  day,  and  in  all  cases  of 
Federal  character  and  jurisdiction  commenced  in  said  courts 
after  that  day,  and  in  which  judgments  or  decrees  were  ren- 
dered, the  records,  &c.,  shall  be  transferred  to  the  District 
Court ;  and  writs  of  error  or  appeals  may  be  taken  by  either 
party  to  remove  the  judgments  or  decrees,  &c. 

There  can  be  no  doubt  but  that  the  phraseology  embraces 
all  civil  cases  of  the  class  mentioned ;  and  we  think  it  suffi- 
ciently comprehensive  to  include  criminal  cases  also;  and 
such  was  undoubtedly  the  object  of  the  provision.  Every 
part  of  the  section  shows  that  the  principal  design  of  provid- 
ing for  a  revision  of  these  proceedings  was  to  procure  the 
judgment  of  this  court  upon  the  question  of  jurisdiction  of 
the  Territorial  judges  after  the  erection  of  the  Territory  into 
a  State;  it  having  been  insisted  by  the  parties  against 
whom  the  proceedings  were  had,  that  their  judicial  functions 
ceased  with  the  Territorial  *government.  And  in  this  r^rirr 
view,  the  reason  for  including  the  criminal  cases  in  the  •■ 
remedial  law,  of  which  these  courts  also  took  cognizance,  is 
quit^  as  strong  as  that  which  led  to  the  provision  in  civil 
cases. 

The  peculiar  situation  of  all  the  cases,  civil  and  criminal, 
of  which  cognizance  was  taken  after  the  termination  of  the 
Territorial  government,  and  previous  to  the  establishment  of 
the  Federal  courts,  was  supposed  to  make  this  special  pro- 
vision expedient,  in  order  that  the  question  of  jurisdiction 
might  be  settled  speedily,  and  in  a  way  most  convenient  for 
the  parties  and  at  the  least  expense.  These  considemtions 
applied  with  peculiar  force  to  the  criminal  cases  in  which 
convictions  had  taken  place,  as  the  prisoners  were  eithei 
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undergoing  the  punishment  for  their  offences,  or  were  subject 
to  its  infliction. 

We  are  of  opinion,  therefore,  that  the  court  has  jurisdiction 
of  the  case  to  revise  the  judgment  of  the  court  below  on  error, 
and  that  the  motion  to  dismiss  must  be  denied. 

It  was  agreed  by  the  counsel,  on  the  argument  of  tlie 
motion  to  dismiss,  that,  if  we  arrived  at  the  conclusion  that 
the  court  had  jurisdiction,  under  the  act  of  1847,  to  revise  the 
judgment  of  the  court  below  on  error,  we  should  proceed  to 
examine  the  case  upon  the  merits,  and  make  a  final  disposition 
of  the  same. 

We  have,  accordingly,  looked  into  the  record  for  this  pur- 
pose, and  find  that  the  prisoner  was  indicted  at  the  October 
term,  1845,  of  the  Superior  Court  of  the  District  of  West 
Florida,  in  the  late  Territory  of  Florida.  The  session  began 
on  the  3d  day  of  October,  at  which  time  a  grand  jury  were 
drawn  and  impanelled  and  sworn ;  and  that  on  the  3d  day 
of  November  following,  during  the  sanie  term,  they  came 
into  court  and  presented  the  indictment  in  question  against 
the  prisoner,  which  was  then  and  there  received  and  filed  in 
the  court. 

The  indictment  contained  two  counts,  charging,  substan<- 
tially,  the  same  offence,  namely,  the  cutting  of  timber  trees 
then  and  there  standing  and  being  on  the  government  lands, 
the  said  lands  being  other  than  those  lands  which,  before 
that  time,  had  been  reserved  or  purchased,  in  pursuance  of 
law,  for  the  use  of  the  United  States  for  supplying  and  fur- 
nishing therefrom  timber  for  the  navy,  with  intent  to  dispose 
of  the  same,  &c. 

The  indictment  was  afterwards  transferred  from  the  Supe- 
rior Court,  in  which  it  was  found,  together  with  other  papers 
in  the  cause,  in  pursuance  of  the  act  of  Congress  of  1847,  to 
the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida,  and  filed  therein ;  and  at  the  January 
term,  1848,  of  that  court,  held  at  Tallahassee,  the  cause  was 

*'i761  ^^^^^^^^  ^^  ^^^^  *court,  and  ordered  for  trial  at  the 
J  next  term  thereof,  to  be  held  at  Pensacola  on  the  first 
Monday  of  March  next,  notice  of  which  order  was  given  to 
the  prisoner.  At  this  term,  as  we  have  already  stated,  in 
disposing  of  the  motion  to  dismiss,  the  prisoner  was  arraigned, 
tried,  and  convicted,  after  a  motion  had  been  made,  and 
denied,  to  quash  the  indictment,  on  the  ground  that  the  court 
had  no  jurisdiction. 

It  will  be  perceived,  that  the  proceedings  were  instituted 
in  the  Superior  Court,  in  October,  1845,  after  the  Territory 
of  Florida  was  erected  into  a  State,  and  the  Territorial  gov- 
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ernment  had  ceased;  and  that,  pending  the  indictment  in 
that  court,  and  before  the  trial,  the  cause  was  transferred  to 
the  District  Court,  in  pursuance  of  the  act  of  1847,  and  there 
tried,  and  the  prisoner  convicted. 

We  have  already  held  at  this  term,  in  the  case  of  Hiram 
Benner  and  others  v.  Joseph  Y.  Porter  (ante^  p.  235),  that 
the  jurisdiction  of  these  Territorial  coui*t8  ceased  on  the  erec- 
tion of  the  Territory  into  a  State,  on  the  3d  of  March,  1845 ; 
and,  consequently,  the  proceedings  before  the  court  in  which 
the  indictment  was  found  were  coram  nonjudice^  and  void. 

Whether  Congress  possessed  the  power  to  confer  afterwards 
upon  the  United  States  District  Court  jurisdiction  to  arraign 
and  try  the  prisoner  on  this  indictment,  thus  giving  effect  to 
it  ex  vostfactoy  we  need  not  stop  to  inquire,  as  the  act  of 
1847  does  not  profess  to  confer  any  such  authority.  We  have 
no  doubt  they  possess  no  such  power.  An  indictment  upon 
which  a  prisoner  can  be  held  to  answer  must  be  found  by  a 
grand  jury  impanelled  and  sworn  in  pursuance  of  law,  and 
before  a  court  of  competent  jurisdiction. 

The  act  of  1847  provided  simply  for  the  transfer  of  those 
cases  pending  in  the  Superior  Courts,  and  which  those  courts 
claimed  to  exercise  jurisdiction  over  after  the  Territorial  gov- 
ernment had  ceased,  to  the  Federal  District  Court  of  the 
State ;  and  foi*  writs  of  error  or  appeals  to  remove  the  judg- 
ments or  decrees  therein  to  this  court  for  review,  taking  care, 
at  the  same  time,  to  guard  against  any  construction  that 
might  be  given  to  the  act  tending  to  afYirm  the  jurisdiction, 
but  referring  the  question  to  this  court  to  be  determined. 

Nor  is  there  any  provision  in  the  eighth  section  conferring 
any  special  authority  upon  the  District  Court,  in  respect  to 
criminal  cases  pending  in  the  Superior  Courts,  the  records 
and  proceedings  of  which  were  directed  to  be  transferred,  to 
take  up  those  that  remained  unfinished,  and  to  proceed 
therein  to  trial  and  judgment.  We  refer  to  those  criminal 
cases  of  which  the  Superior  Courts  took  cognizance  after  the 
Territorial  government  ceased,  and  with  it  the  jurisdiction  of 
these  courts. 

*We  do  not  doubt  but 
Congress  to  have  provided 

criminal  cases,  as  well  as  civil,  at  the  termination  of  the  Ter- 
ritorial government,  to  the  Federal  courts,  with  authority  to 
proceed  therein  to  a  final  disposition,  the  same  as  if  the  cases 
had  originated  in  those  courts.  A  provision  of  this  kind  is 
not  only  fit  and  proper,  but  one  that  should  always  be  made 
in  respect  to  all  the  pending  business  remaining  in  the  courts 
at  the  change  of  government. 
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But  the  case  here  is  different.  The  section  relates  to  cases 
pending  in  the  courts  that  had  taken  cognizance  of  them,  and 
proceeded  therein,  after  it  is  alleged  their  jurisdiction  had 
ceased.  And  hence  we  find  no  provision  for  taking  up  the 
unfinished  cases  after  the  transfer,  and  proceeding  in  the 
same  to  a  final  disposition. 

We  are  satisfied,  therefore,  that  the  District  Court  had  no 
jurisdiction  to  arraign  and  try  the  prisoner  on  the  indictment 
previously  found  in  the  Superior  Court  of  the  late  Territory 
of  Florida,  or  to  pronounce  judgment  thereon,  and  that  the 
judgment  accordingly  should  be  reversed,  and  the  proceeding 
remitted  to  the  court  below,  with  directions  to  quash  the  in- 
dictment and  discharge  the  prisoner  from  his  recognizance, 
or  imprisonment,  as  the  case  may  be. 

The  act  of  Congress  passed  March  2,  1831  (4  Stat,  at  L., 
472),  upon  which  the  indictment  in  this  case  is  founded,  has 
been  before  us  at  this  term  for  consideration,  in  the  case  of  the 
United  States  v.  Briggs^  and  in  which  we  have  held  that  an 
indictment  in  all  respects  corresponding  with  the  present  one 
was  well  warranted  by  the  provisions  of  that  act.  It  makes 
the  cutting  of  trees  or  timber  standing  on  any  lands  belonging 
to  the  government,  by  any  person,  whether  such  lands  be  or  be 
not  reserved  or  purchased,  in  pursuance  of  law,  for  the  use  of 
the  navy,  with  the  intent  to  convert  the  same  to  his  own  use, 
a  criminal  offence,  punishable  by  fine  and  imprisonment. 

There  is  no  distinction  made  between  the  acts  of  trespass 
in  cutting  the  timber  on  lands  reserved  and  not  reservea  for 
the  use  of  the  navy.  Each  is  made  a  misdemeanour,  and 
subjected  to  the  same  penalty.  There  is  no  ambiguity  in  the 
act  in  this  respect,  or  room  for  a  different  interpretation. 
Had  the  question  in  this  case  turned  upon  the  merits,  we 
should  not  have  entertained  a  doubt  upon  it,  or  have  con- 
sidered it  open  after  the  decision  in  the  case  already  referred 
to. 

The  act  of  1817  (8  Stat,  at  L.,  847)  was  nearly  as  compre- 
hensive BA  the  one  in  question.  The  only  difference  is,  that 
there  the  offence  of  cutting  on  lands  belonging  to  the  govern- 
ment other  than  those  reserved  for  the  use  of  the  navy  was 
♦5781  *^^i'^^^*®^  ^  ^^^  cutting  of  live-oak  or  red-cedar  timber; 
J  here  it  is  enlarged  to  the  cutting  of  live-oak  or  red- 
cedar  trees  "  or  other  timber,"  thereby  removing  the  restric- 
tion in  the  act  of  1817.  In  other  respects,  the  two  acts  are 
substantially  the  same. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Florida,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed  and  annulled, 
for  the  want  of  jurisdiction  in  that  court,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  District 
Court,  with  directions  to  quash  the  indictment  and  discharge 
the  prisoner. 


EzBKiEL  Simpson,  Plaintiff  in  brbob,  v.  The  United 

States. 

In  error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error,  under  the  eighth  section  of  the  act 
of  Congress  passed  February  22,  1847,  to  bring  up  the  judg- 
ment of  the  United  States  District  Court  for  the  Northern 
District  of  Florida  for  review. 

The  indictment  upon  which  the  prisoner  was  convicted  was 
founded  upon  the  act  of  Congress  passed  March  2,  1831,  and 
the  case,  as  appears  from  the  record,  agrees  in  all  respects 
with  the  case  of  Forsyth  v.  The  United  States^  just  decided, 
and  to  the  opinion  in  which  we  refer  for  our  judgment  in  this 
case. 

The  motion  on  behalf  of  the  Attorney-General  to  dismiss 
the  writ  of  error  for  want  of  jurisdiction  is  denied,  and  the 
judgment  of  the  court  below  reversed,  and  the  proceedings 
remitted  to  the  court,  with  direction  to  quash  the  indictment 
and  discharge  the  prisoner  from  his  recognizance,  or  imprison- 
ment, as  the  case  may  be. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
•record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Florida,  and  was  argued  by  coun-  r*t^jq 
sel.     On  consideration  whereof,  it  is  now  here  ordered  L 
and  adjudged  by  this  court,  tlrnt  the  judgment  of  the  said 
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District  Court  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed and  annulled,  for  the  want  of  jurisdiction  in  that 
court,  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  District  Court,  with  directions  to  quash  the  in- 
dictment and  discharge  the  prisoner. 


—* 


LoFTiN  Cotton,  Plaintiff  in  ebbob,  v.  The  Unttbd 

States.  * 

In  the  preceding  case  of  Fortufth  v.  The  United  States^  this  court  decided  that 
the  act  of  Congress  passed  on  the  22d  of  February,  1847  (Sess.  Laws,  1847, 
ch.  17),  gave  jurisdiction  to  this  court  to  review  certain  classes  of  cases 
brought  up  from  the  Territorial  courts  of  Florida. 

A  motion  to  dismiss  one  of  these  cases,  for  want  of  jurisdiction,  must  be 
denied. 

In  error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  motion  on  the  part  of  the  Attorney-General,  to 
dismiss  the  writ  of  error  for  the  want  of  jurisdiction. 

The  suit  was  brought  by  the  United  States  against  the  de- 
fendant in  the  Superior  Court  of  the  District  of  West  Florida, 
in  the  late  Territory  of  Florida,  for  a  trespass  on  government 
lands. 

The  declaration  was  filed  in  December  term,  1844 ;  and  the 
plea  of  not  guilty,  in  the  vacation  thereafter,  on  the  26th  of 
March,  1845. 

The  cause  remained  pending  in  said  court,  or  without  any 
further  proceedings  therein,  until  the  15th  of  January,  1848, 
when  the  records  and  papers  in  the  same  were  transferred  to, 
and  filed  in,  the  United  States  District  Court  for  the  North- 
ern District  of  Florida,  in  pursuance  of  the  act  of  the  22d  of 
February,  1847  (Sess.  Laws,  ch.  17,  §  8),  and  at  the  January 
term  of  the  coiu-t,  1848,  held  at  Tallahassee,  it  was  ordered 
that  the  cause  be  docketed  and  stand  for  trial  at  the  next 
March  term  of  the  said  court,  to  be  holden  at  Pensacola, 
notice  of  which  order  was  given  to  the  defendant.  At  the 
March  term,  the  defendant  appeared,  and  on  leave  filed  a 
■» --■■-■--^  -, ^^^^^ 

^  See  further  decision,  11  How.,  229. 
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demurrer  to  the  *declaration,  which,  after  argument, 
was  overruled,  and  the  cause  set  down  for  trial  on  the 
plea  of  not  guilty. 

*  The  jury  found  a  verdict  for  the  plaintiffs,  and  assessed  the 
damages  at  11362.50,  for  which  sum  judgment  was  rendered, 
besides  costs. 

Several  exceptions  were  taken  by  the  counsel  for  the  de- 
fendant to  the  ruling  of  the  court  at  the  trial,  which  are  found 
in  the  record,  and  on  v/hich  he  relies  for  a  reversal  of  the 
judgment  on  this  writ  of  error. 

We  have  already  held,  in  the  case  of  Forsyth  v.  The  United 
States^  just  decided,  that  a  wiit  of  error  lies  to  the  judgments 
in  the  peculiar  class  of  cases  described  and  provided  for  in  the 
eighth  section  of  the  act  of  Congress  passed  22d  February, 
1847,  already  referred  to,  without  reference  to  the  amount  in 
controversy,  and,  as  this  case  falls  within  that  class,  it  follows 
that  the  court  has  jurisdiction  to  revise  the  judgment,  and 
that  the  motion  to  dismiss  must  be  denied. 

The  6ase  not  having  been  submitted  by  the  counsel  for  a 
decision  on  the  merits,  as  in  the  criminal  cases  just  disposed 
of,  it  will  remain  on  the  docket  for  a  hearing  in  its  order. 


ii»i> 


John  Baldwin,  Appellant,  v.  Charles  Ely. 

Certificates  were  issued  by  the  Treasury  Department,  under  a  treaty  with  Mex- 
ico, which  were  payable  to  a  claimant  or  his  assigns  upon  presentation  at 
the  Department. 

These  certificates  being  legally  assignable  under  an  act  of  Congress,  an  in- 
dorsement in  blank  by  the  original  payee  was  always  considered  sufficient 
evidence  of  title  in  the  holder  to  enable  him  to  receive  the  amount  of  the 
certificate  when  presented  to  the  Treasury  Department  for  payment. 

The  possession  of  them  with  a  blank  indorsement  is  prima  facie  evidence  of 
ownership.* 

Where  a  complainant  in  chancery  alleged  that  they  had  been  purloined  from 
him,  and  the  defendant  alleged  that  he  had  received  them  from  a  third  per- 
son in  the  regular  course  of  business,  the  claim  of  the  complainant,  who 
furnished  no  proof  that  they  had  been  purloined,  to  have  them  restored  to 
him  unconditionally,  could  not  be  maintained. 

The  bill  was  one  of  discovery,  and  the  defendant,  in  his  answer,  alleged  that 
he  had  received  them  from  the  third  person  as  security  for  money  loaned. 

The  complainant  was  entitled  to  have  them  restored  to  him  upon  his  refund- 
ing to  the  holder  the  amount  of  the  loan  for  which  they  had  been  deposited 
as  security.     It  was  error,  therefore,  in  the  court  below  to  dismiss  his  bill. 

But  as  the  complainant  did  not  oifer  to  redeem  the  certificates,  but  insisted 
upon  their  unconditional  restoration,  the  defendant  below  is  entitled  to  costs 

^  Cites.    Coombs  v.  Hodge,  21  How.,  407. 
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in  the  Circuit  Court.    But  the  plaintiff  below,  who  was  the  appellaat  here, 
is  entitled  to  his  costs  in  this  court.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  in  and  for  the  County  of 
Washington,  sitting  as  a  court  of  equity. 
*^R^  1       *The  facte  were  these. 

J  The  matters  in  controversy  arose  out  of  three  cer- 
tificates, No.  989,  No.  990,  No.  991,  for  $1,000  each,  bearing 
interest  at  the  rate  of  eight  per  cent,  per  year,  issued  from  the 
Department  of  the  Treasury  of  the  United  States  to  the  ap- 
pellant, in  pursuance  of  the  convention  of  11th  April,  1839, 
between  the  United  States  and  the  Mexican  republic,  and  two 
acte  of  the  Congress  of  the  United  States  to  carry  into  effect 
that  convention,  passed  June  12, 1840,  and  September  1, 1841. 

Articles  1,  2,  3,  4,  and  5  of  that  convention  (8  Stat  at 
Large,  pp.  526  to  533)  provided  for  a  commission  to  hear  and 
determine  the  claims  of  the  citizens  of  the  United  States  upon 
the  Mexican  government. 

By  article  sixth  it  was  agreed  that,  if  it  should  not  be  con- 
venient for  the  Mexican  government  to  pay  at  once  in  money 
the  amount  found  due  by  the  board  of  commissioners,  it  should 
be  at  liberty  to  pay  in  treasury  notes,  to  bear  interest  at  the 
rate  of  eight  per  cent,  per  annum  from  the  date  of  the  award, 
receivable  at  the  maritime  custom-houses  of  the  republic. 

By  the  seventh  section  of  the  act  of  June  12, 1840  (6  Stat, 
at  L.,  p.  383),  the  Secretary  of  the  Treasury  was  required  to 
issue  certificates  "  showing  the  amount  or  proportion  of  com- 
pensation to  which  each  person,  in  whose  favor  award  shall 
have  been  made  by  said  commissioners  or  umpire,  may  be  en- 
titled as  against  the  Mexican  government,  on  account  of  the 
claims  provided  for  by  said  convention." 

By  sections  eighth,  ninth,  and  tenth,  the  Secretary  of  the 
Treasury  was  required,  if  the  Mexican  government  should 
pay  any  moneys  towards  satisfying  the  said  awards,  to  distrib- 
ute the  same  ratably  among  the  claimants  ;  or,  if  the  Mexican 
government  should  see  fit  to  issue  treasury  notes,  then  to  cause 
the  same  to  be  delivered  "  to  the  persons  who  shall  be  respec- 
tively entitled  thereto  in  virtue  of  the  awards,  and  the  certifi- 
cates issued,  first  deducting  such  sums  of  money,  if  any,  as 
may  be  due  the  United  States  from  persons  in  whose  favor 
awards  shall  have  been  mjide  under  said  convention." 

By  the  act  of  1st  September,  1841  (5  Stat,  at  L.,  p.  462), 
the  Secretary  of  the  Treasury  was  required  to  issue  certificates 

«  See  Talt>/  V.  Freedman's  Savings  ^  Trust  Co,,  3  Otto,  325. 
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to  the  persons  authorized  to  receive  the  sums  awarded,  "their 
legal  representatives  and  assigns,"  in  the  manner  directed  by 
the  seventh  section  of  the  act  of  Congress  of  June  12,  1840, 
for  such  portions  of  the  sums  awarded  as  may  be  convenient 
for  the  claimants,  and  to  be  subject  to  the  deductions  pro- 
vided for  by  the  tenth  section  of  said  act ;  "  provided,  that 
nothing  in  this  act  shall  be  construed  to  give  any  rights  to  the 
*claimants  that  are  not  conferred  by  said  convention,  r^coQ 
and  the  act  of  June  12,  1840 ;  and  that  the  substance  '■ 
of  this  proviso  be  inserted  in  the  certificates  that  may  be 
issued." 

The  appellant,  John  Baldwin,  obtained  two  awards  from 
said  commission  for  large  sums  of  money,  the  one  award  bear- 
ing date  18th  December,  1841,  the  other,  25th  February, 
1842;  and  therefor  obtained  various  certificates  from  the 
Treasury  Department  for  jH,000  each,  bearing  interest  at  the 
rate  of  eight  per  cent,  per  year  from  the  respective  dates  of 
said  awards,  whereof  the  aforesaid  certificates,  No.  989,  No. 
990,  and  No.  991,  are  parts  and  parcels. 

Subsequent  to  the  date  of  these  certificates,  another  con- 
vention was  signed  at  the  city  of  Mexico,  on  the  30th  of 
January,  1843,  and  finally  ratified  on  the  29th  of  March,  and 
promulgated  on  the  80th  of  March,  1843  (8  Stat,  at  L.,  p. 
678),  by  which  it  was  agreed,  that  the  Mexican  government 
should  pay,  on  the  80th  of  April,  1843,  all  the  interest  which 
should  be  then  due  on  the  awards  in  favor  of  claimants ;  and 
that  the  principal,  and  the  interest  thereof  accruing  thereon, 
should  be  paid  "in  five  years,  in  equal  instalments  every 
three  months,"  the  said  term  of  five  years  to  commence  on 
the  30th  of  April,  1843  ;  the  payments  to  be  made  in  the  city 
of  Mexico,  in  gold  or  silver,  to  such  person  as  the  United 
States  should  authorize  to  receive  them. 

Such  were  the  effects,  conditions,  and  obligations  arising 
against  the  United  States  out  of  the  afore-mentioned  certifi- 
cates. 

In  March,  1844,  the  appellant  exhibited  his  bill  in  equity 
against  the  a[)pellee,  stating  in  substance,  that,  being  the 
lawful  i)roprietor  of  said  three  certificates,  No.  989,  No.  990, 
and  991,  to  him  issued  in  pursuance  of  the  awards  in  his 
favor,  he  wrote  his  name  on  the  back  thereof,  "without  any 
words  of  transfer  or  assignment,  and  still  continued  to  hold 
the  same  as  the  lawful  owner  thereof;  and  that,  while  the 
same  were  thus  held  by  him,  the  said  three  certificates,  No. 
989,  No.  990,  and  No.  991,  each  for  the  sum  of  $1,000,  were 
either  casually  lost  by  him,  or,  as  he  verily  believes,  claudes* 
tinely  stolen  from  his  rightful  possession." 
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That  upon  the  discovery  of  said  abduction,  the  complainant 
immediately  gave  notice  to  the  Treasury  Department,  by 
letter  of  12th  February,  1843,  with  a  request  that  payment 
of  those  certificates  might  be  stopped. 

That  the  complainant  was  unable  to  find  where  those  certif- 
icates were,  until,  by  letter  of  the  29th  of  January,  1844,  from 
the  Secretary  of  the  Treasury,  he  was  notified  they  were  held 
,,tr Qo-i  *and  claimed  by  the  defendant,  and  had  been  presented 
J  at  the  Treasury  Department  in  the  defendant's  name. 
He  sought  a  discovery  of  Ely's  right  to  them,  and  prayed 
that  Ely  should  be  required  to  prove  how  the  said  certificates 
were  procured  from  the  complainant,  and  for  what  consider- 
ation, and  when  and  where ;  that  he  be  decreed  to  deliver  up 
the  same,  and  to  desist  from  all  demand  of  payment  on 
account  of  the  same,  or  to  assign  or  transfer  them  to  any 
other  person  or  party ;  for  an  injunction  to  restrain  him  for 
demanding  payment  of  them  until  the  further  order  of  the 
court,  and  for  such  other  and  further  relief  in  the  premises  as 
might  be  agreeable  to  equity  and  good  conscience. 

The  injunction  was  granted.  Ely  answered.  He  admits 
that  the  said  certificates  were  issued  and  made  payable  to 
complainant  or  his  assigns,  and  were  his  sole  and  exclusive 
property.  He  states,  that  in  the  month  of  April,  1842,  one 
Perry  G.  Gardiner,  of  the  city  of  New  York,  applied  to  him 
for  a  loan  of  money,  and  offered  as  security  three  certificates 
of  the  Mexican  indemnity,  similar  to  those  referred  to  in  the 
bill,  issued  to  complainant,  and  indorsed  by  him ;  but  he  does 
not  recollect  the  numbers;  and  upon  these  certificates  he 
advanced  to  Gardiner  at  different  times  various  sums  of 
money,  to  the  8th  of  August,  1842,  amounting  to  $1,220, 
Gardiner  promising  to  place  further  securities  in  his  hand. 
On  the  13th  of  August,  1842,  Gardiner  brought  to  him  three 
other  certificates  iot  $1,000  each,  payable  to  Baldwin,  and 
indorsed  by  him,  the  numbers  of  which  he  does  not  recollect, 
to  be  held  as  security  for  the  sums  already  advanced,  and 
such  new  loans  as  he  m^ht  thereafter  make.  And  he  did 
afterwards,  to  the  16th  of  December,  1842,  lend  him  other 
sums  amounting  to  $857,  making  in  the  whole  $2,077.  That 
as  to  the  first  three  certificates,  they  were,  as  he  believes,  the 
property  of  Gardiner ;  and  as  to  the  last,  Gardiner,  at  the 
time  of  the  deposit,  informed  him  he  had  full  control  and 
right  to  sell,  pledge,  or  hypothecate  them ;  and  he  did  verily 
believe  that  Gardiner  was  the  true  bond  fide  owner  thereof, 
by  regular  assignment  from  Baldwin,  and  he  took  the  same 
as  he  had  taken  the  three  previously  given  him,  without  any 
knowledge  or  suspicion  of  any  fact  or  circumstance  that  oould 
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aflfect  or  invalidate  tlie  title  of  Gardiner  to  them.  He  further 
states  on  information  and  belief  that  Baldwin  did  in  fact 
indorse  the  said  three  last-mentioned  certificates  in  the  pres- 
ence of  Gardiner,  and  hand  them  to  Gardiner,  with  the 
express  purpose  and  design  that  Gardiner  should  go  into  the 
market  and  negotiate  the  same,  and  apply  the  proceeds  to 
his  own  use,  in  payment  of  moneys  due  and  payable  by  Bald- 
win to  him;  and  *he  charges  the  fact  to  be,  that  r^zoA 
Baldwin  indorsed  them  with  the  express  design  and  ^ 
intention  of  passing,  by  such  indorsement,  a  perfect  title  to 
Gardiner,  or  to  any  person  to  whom  Gardiner  might  transfer 
them,  and  thus  he  gave  this  defendant  the  legal  right  to  write 
over  Baldwin's  indorsement  any  words  of  assignment  neces- 
sary to  give  him  a  perfect  title  to  them ;  that  some  time  in 
the  month  of  December,  1842,  Gardiner  represented  to  him 
that  the  certificates  had  greatly  increased  in  value,  and  that 
three  of  them  would  be  sufficient  security  for  him,  and 
requested  him  to  give  up  three  of  the  six.  He  did  so,  with- 
out observing  how  they  were  numbered;  and,  some  time 
after,  Gardiner  a^in  applied  to  him  to  exchange  the  three 
certificates  which  ne  had  so  given  up  to  him  for  the  other  three, 
and  he,  knowing  no  difference  therein,  received  them  back, 
and  these  three  last  are  now  in  his  possession,  and  are  num- 
bered 989,  990,  991.  He  denies  all  fraud,  and  claims  them  as 
his  own. 

To  this  answer  the  plaintiff  filed  a  general  replication. 

A  commission  was  issued  to  take  testimony,  and  under  it 
the  evidence  of  James  Bolton  and  George  W.  Riggs  was 
tjiken  for  the  complainant,  and  that  of  Perry  G.  Gardiner 
for  the  defendant. 

The  depositions  of  Bolton  and  Riggs  need  not  be  further 
mentioned,  as  they  related  chiefly  to  the  exchange  of  certifi- 
cates. 

Gardiner  states  that  Baldwin  had  passed  to  him  in  pay- 
ment of  a  debt  several  certificates  similar  to  these,  three  of 
which  he  had  hypothecated  with  the  defendant,  for  a  loan  of 
money  made  by  defendant  to  him.  And  in  August,  1842, 
Baldwin  gave  him  the  three  certificates  mentioned  in  the  bill 
for  the  express  purpose  of  raising  money,  or  by  hypothecation 
to  pay  him  (Gardiner)  for  services  rendered  by  him  to  Bald- 
win; that  Baldwin  took  them  out  of  his  portfolio  and 
indorsed  them  in  his  presence,  and  delivered  them  to  him, 
and  told  him  to  get  the  money  as  soon  as  possible ;  that  he 
took  them  directly  to  Mr.  Ely,  got  some  money  on  them,  and 
he  agreed  to  advance  further  8unis,  which  he  afterwards  did 
advance ;  that  he  told  Mr.  Baldwui  he  had  raised  the  money 
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on  these  certificates.  He  states  further,  that  in  the  month  of 
December,  1842,  he  obtained  from  Mr.  Ely  the  first  three 
certificates,  leaving  the  three  mentioned  in  the  bill  in  the 
hands  of  Mr.  Ely,  and  sold  them  to  Perkins  Nicholls,  a  bro- 
ker, and  afterwards,  14th  June,  1843,  got  them  from  E. 
Riggs,  to  whom  NichoUs  had  sold  them,  and  returned  them  to 
Ely.  That  Baldwin  had  advertised  these  three  certificates  as 
having  been  stolen  from  him,  and  witness  called  on  him  and 
*^fi^l  ^sked  him  the  meaning  of  it.  He  said  it  was  to  *frighteii 
J  Mr.  Sayre  and  Mr.  Allen,  who  held  the  five  other  cer- 
tificates mentioned  in  the  advertisement ;  that  he  would,  as 
soon  as  he  could  raise  the  money,  pay  off  Ely's  advances,  and 
take  up  the  three  certificates  in  controversy.  Ely  never  has 
been  paid. 

The  cause  was  set  for  hearing  by  consent  on  the  bill, 
answer,  exhibits,  depositions,  and  general  replication,  and  on 
the  26th  of  May,  1846,  the  Circuit  Court  passed  the  follow- 
ing decree :- 

"  This  cause  coming  on  to  be  heard  on  the  bill,  answer, 
and  exhibits  filed  therein,  and  the  complainant,  by  his  coun- 
sel, objecting  to  the  admissibility  of  the  evidence  of  Perry  G. 
Gardiner,  whose  deposition  was  taken  in  the  said  cause ;  and 
this  court  having  heard  the  argument  of  counsel,  and  consid- 
ered the  said  cause,  the  said  objection  to  the  admissibility  of 
the  said  evidence  is  hereby  overruled ;  and  it  is,  this  25tli 
day  of  May,  1846,  ordered,  adjudged,  and  decreed  by  the 
court,  that  the  said  bill  be,  and  the  same  is  hereby,  dismissed, 
and  that  the  complainant  do  pay  to  the  said  defendant  his 
costs  herein,  to  be  taxed  by  the  clerk  of  this  court." 

From  this  decree  the  complainant  appealed  to  this  court. 

It  was  argued  by  Mr.  Bihh^  for  the  appellant,  and  Mr. 
Bradley^  for  the  appellee. 

Mr,  Bibb  examined  the  case  under  two  points  of  view. 

1st.  If  Gardiner's  testimony  should  be  admitted. 

2d.  If  it  were  excluded.  (The  argument  under  the  first 
head  is  omitted.) 

2.  The  deposition  of  Perry  G.  Gardiner  must  be  consid- 
ered by  this  court  as  suppressed  for  interest  and  incompe- 
tency, upon  the  exception  taken  to  it  in  the  Circuit  Court. 

The  case  of  the  defendant,  divested  of  the  deposition  of  the 
interested  witness  (Gardiner),  is  bald ;  his  deience  is  without 
proof,  and  he  stands  before  the  court  in  no  better  condition 
than  as  a  finder  of  these  lost  or  purloined  certificates. 

The  bill  alleges  the  awards  of  the  board  of  commissioners 
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in  favor  of  the  appellant,  the  issuing  of  these  certificates  to  him 
in  pursuance  of  the  awards  and  the  acts  of  Congress,  and  his 
possession  thereof  tis  of  his  own  property.  The  answer  admits 
those  mattei-s  of  the  bill,  but  sete  up  matters  by  way  of  avoid- 
ance, to  which  tlie  plaintiff  put  in  the  general  replication.  It 
behooved  the  defendant  to  make  out  by  proof  whatever  was 
insisted  on  by  way  of  avoidance.     (Bull.,  N.  P.,  237.) 

This  is  according  to  the  established  course  in  chancery.  If 
the  answer  of  a  defendant,  as  to  matter  alleged  by  way  of 
*avoidance,  and  after  a  general  replication,  were  to  be  r«cop 
taken  as  true  without  proof,  then  a  suit  in  equity  would  '- 
be  but  little  better  than  a  mockery.  Any  hardened  defendant, 
if  not  required  to  prove  what  he  alleged  in  avoidance,  could 
swear  himself  clear. 

The  appellee  has  no  assignment  to  himself ;  he  does  not 
pretend  to  any  thing  more  than  that  Perry  G.  Gardiner 
deposited  the  certificates  as  collateral  security  for  money 
lent.  Take  away  the  deposition  of  the  interested  witness, 
Gardiner,  and  every  matter  set  up  by  the  defendant's  answer 
in  avoidance  of  the  plaintiffs  title  to  the  certificates,  issued 
to  him,  apparent  on  their  face,  and  confessed  by  the  answer, 
rests  wholly  in  the  allegation  of  the  answer,  without  proof. 
The  defendant  is  without  proof  that  he  lent  Gardiner  any 
sum,  even  a  cent,  upon  these  certificates.  The  defendant  is 
without  proof  that  he  gave  value  for  them,  or  how  he  came 
by  them. 

It  appears  from  the  depositions  of  Mr.  Bolton  and  Mr. 
lliggs,  that  the  possession  of  these  certificates,  now  relied  on 
by  the  defendant,  must  have  been  acquired  on  or  after  the 
21st  of  June,  1843,  after  they  were  aavertised  by  the  appel- 
lant as  having  been  lost  or  purloined,  and  after  notice  thereof 
had  been  given  in  the  Department  of  the  Treasury  of  the 
United  States. 

The  defendant,  in  his  answer,  avers  and  charges,  upon 
information  which  he  believes  to  be  true,  "  that  the  said  com- 
plainant did  in  fact  indorse  the  said  three  last-mentioned 
certificates,"  (meaning  those  which  he  says  Gardiner  deliv- 
ered to  the  defendant  on  the  18th  of  August,  1842,)  "  in  the 
presence  of  the  said  Gardiner,  and  hand  the  same  to  the  said 
Gardiner  for  the  express  purpose  and  design  that  the  said 
Gardiner  should  go  into  the  market  and  negotiate  the  same, 
and  apply  the  proceeds  to  the  use  of  himseli,  the  said  Gardi- 
ner, in  payment  of  moneys  due  and  payable  from  said  Bald- 
win to  said  Gardiner." 

This  matter,  so  alleged  in  avoidance,  is  totjilly  without  any 
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color  of  proof,  save  in  the  deposition  of  the  interested,  dis- 
credited, incompetent  witness,  Gardiner  himself. 

The  defendant  further  says,  that  he  "  is  informed,  believes, 
and  expressly  charges  the  fact  to  be,  that  the  said  Baldwin 
did  indorse  said  certificates  with  the  express  design  and 
intention  of  passing,  by  such  indorsement,  a  perfect  title  to 
said  certificate  to  the  said  Gardiner,  and  to  any  other  person 
to  whom  the  said  Gardiner  might  afterwards  transfer  them." 
This  allegation,  like  the  former,  is  totally  destitute  of  proof, 
without  the  deposition  of  this  same  interested,  incompetent 
witness,  Gardiner,  who  is  swearing  to  saddle  upon  the  appel- 
lant's property  the  debt  of  the  witness  to  the  appellee  for 
^^07-1  money  borrowed,  *and  of  which  witness  says,  **  I  have 
J  never  paid  Mr.  Ely  any  of  the  advances  made  by  him 
on  these  certificates,  and  I  am  still  indebted  to  him  for  them.'' 
Suppressing  the  deposition  of  this  interested  witness,  as  this 
court  must  do  upon  the  exception  taken  to  it  in  the  court 
below,  there  is  no  delivery  to  Gardiner  proved ;  no  bargain, 
no  contract,  no  consideration,  between  the  appellant,  Bald- 
win, and  the  witness,  Gardiner.  The  complainant  has  never 
assigned  them,  never  received  any  consideration  for  them, 
but  charges  (upon  his  oath  to  his  bill  of  injunction)  that 
these  certificates,  Nos.  989,  990,  and  991,  "  were  either  lost 
by  him,  or,  as  he  verily  believes,  stolen  from  his  possession.*' 
The  defendant  alleges  that  the  plaintiff  delivered  them  to 
Gardiner,  ^^  in  payment  of  moneys  due  from  the  said  Baldwin 
to  the  said  Gardiner."  Take  away  the  deposition  of  this 
interested,  incompetent  witness,  Gardiner,  and  this  allegation 
of  the  defendant  is  without  proof,  either  of  the  delivery  or  of 
the  consideration  alleged. 

The  defendant  ^^  insists  that  said  indorsement  was  intended 
to  give,  and  does  in  law  give,  the  right  to  this  defendant,  as 
the  holder  thereof,  to  write  over  the  name  so  indorsed  any 
words  df  assignment  necessary  or  convenient  to  convey  a 
perfect  title  to  himself,  and  thus  carry  out  the  original  design 
of  said  Baldwin  in  making  such  indorsements." 

In  this  the  defendant  has  pleaded  and  averred,  first,  an 
intention  and  design  of  the  primitive  owner  of  these  certifi- 
cates to  transfer  his  property  in  them,  which  is  a  fact  to  be 
proved ;  secondly,  that  the  ori^nal  owner  has  signified  his 
intention  and  design  to  trans^r  his  right  of  property  in  a 
manner  sufficient  in  law  to  effect  a  transfer. 

In  discoursing  of  these  matters,  to  arrive  at  truth,  the 

surest  method  is  by  proceeding  from  that  which  is  exclusive 

and    negative   to   that   which   is   inclusive  and  affirmative. 

These  certificates  are  not  bills  of  exchange,  nor  any  species 
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of  negotiable  paper,  ruled  by  the  law  merchant.  They  have 
none  of  those  peculiar  privileges  allowed  to  paper  negotiable, 
according  to  the  law  merchant,  in  order  to  give  full  elTect  to 
their  utility  as  a  medium  of  trade  and  commerce.  These 
certificates  have  no  resemblance  to  bills  of  exchange,  or  prom- 
issory notes  made  assignable  by  the  statute  of  Anne  **in  like 
manner  as  bills  of  exchange."  These  certificates  were  paya- 
ble out  of  a  particular  fund,  to  be  furnished  by  the  republic 
of  Mexico  to  the  United  States  from  time  to  time ;  and,  when 
so  furnished,  to  be  distributed  among  various  claimants,  pro 
rata^  and  subject  to  the  condition  expressed  in  the  tenth  sec- 
tion of  the  act  of  Congress  of  June  12,  1841.  They  were  not 
assignable  by  the  common  *law.  They  cannot  be  trans-  r*coQ 
ferred  so  as  to  vest  an  absolute  property  in  the  holder,  ^ 
exempted  from  all  question  of  a  consideration  given  for  the 
transfer,  like  unto  the  privilege  allowed  to  bills  of  exchange, 
of  presumption  of  a  sufficient  consideration  for  the  transfer 
when  held  by  a  third  person, — a  privilege  allowed  to  such 
papers  onlv  as  are  governed  by  the  law  merchant,  in  order 
to  strengtnen  and  facilitate  that  commercial  intercourse 
which  is  carried  on  through  the  medium  of  paper  securities, 
properly  denominated  mercantile  paper,  negotiable  according 
to  the  law  merchant ;  or  to  such  papers  as  by  statute  have 
been  assimilated  to  bills  of  exchange  in  their  assignable 
qualities. 

The  act  of  Congress  of  September  1,  1841,  made  in  addi- 
tion to  that  of  12th  June,  1840,  authorized  the  Secretary  of 
the  Treasury  "  to  issue  certificates  to  the  persons  authorized 
to  receive  the  sums  so  awarded,  their  legal  representatives 
and  assigns,"  in  the  manner  directed  by  the  seventh  section 
of  the  act  of  12th  June,  1840  ;  that  is,  to  the  assignees  of  the 
awards,  subject,  however,  to  the  conditions  and  reservations 
mentioned  in  both  of  those  statutes.  But  neither  of  these 
statutes  made  the  certificates  themselves,  when  issued,  assign- 
able, much  less  assignable  in  like  manner  as  bills  of  exchange. 
On  the  contrary,  the  tenth  section  of  the  act  of  12th  June, 
1840,  and  the  proviso  of  the  act  of  1st  September,  1841,  repel 
the  idea  that  Congress  intended  to  convert  these  certificates 
into  a  circulating  medium,  with  assignable  qualities,  like  unto 
bills  of  exchange. 

They  are  therefore  certificates,  under  the  seal  of  the  gov- 
ernment, payable  out  of  the  particular  fund  when  provided 
by  the  Mexican  government,  subject  to  conditions  and  reser- 
vations, having  no  peculiar  privileges  in  the  hands  of  an 
assignee  beyond  bonds  at  common  law,  payable  to  the  obligee, 
his  neirs,  executors,  administrators,  and  assigns,  which  are 
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not  made  assignable  by  statute,  but,  like  all  bonds  and  other 
choses  in  action,  are  assignable  in  equity. 

In  the  case  of  Williamson  v.  Thomson^  &c.,  16  Ves.,  448,  it 
appears  that  David  Thompson  obtained  from  the  East  India 
Company,  at  their  treasury  in  Bengal,  certificates  of  deposit 
to  entitle  him  to  receive  the  money  from  the  treasury  of  the 
company  in  England.  These  certificates  were  indorsed  by 
said  David,  and  remitted,  with  other  funds,  to  his  brother, 
George  Thompson,  with  instructions  to  effect  insurance  on 
account  of  David  on  the  property  he  had  taken  on  board  the 
ship  Earl  of  Dartmouth,  on  his  homeward  voyage  to  England. 
Before  the  receipt  of  the  letters  in  England  said  George  be- 
*^8Q1  ^^"^®  ^  ^bankrupt.  The  ship  Earl  of  Dartmouth  was 
J  lost ;  David  escaped,  but  died  on  board  another  ship, 
having  previously  published  his  will,  appointing  his  brothers, 
George  and  William  Thompson,  executors,  who  obtained  pro- 
bate. The  assignees  of  the  bankrupt,  George,  got  possession 
at  the  India  house  of  all  the  letters  addressed  to  said  George 
Thompson,  effected  insurances,  &c.,  and  having  obtained  from 
the  executor,  George,  his  indorsement  of  the  East  India  Com- 
pany certificates,  received  the  money,  claiming  it  as  of  the 
effects  of  the  bankrupt,  George  Thompson  Lord  Chancellor 
Eldon  determined  that  the  property  of  the  said  David  Thomp- 
son did  not  pass  at  law  by  his  indorsement  of  the  India  cer- 
tificates ;  and  the  said  George  having  become  a  bankrupt, 
and  the  assignees  having  possessed  themselves  of  all  the 
papers,  and  there  being  no  evidence  of  any  specific  appro- 
priation by  said  David  of  these  certificates,  they  did  not  pass 
in  law  or  equity  by  the  indorsement,  but  remained  of  the 
property  and  estate  of  the  said  David  Thompson. 

The  decision  in  the  case  of  GUyn  v.  Baker^  18  East,  509, 
was,  that  an  India  bond  was  not  assignable.  This  was  before 
the  statute  of  51  George  III.,  ch.  64,  which  makes  them  as- 
signable, and  enables  the  assignee  to  sue  in  his  own  name. 
'*  A  bare  indorsement  of  a  name  transfers  no  property,  and 
therefore,  where  the  plaintiff  produced  the  note  with  his  own 
name  indorsed,  Lee,  Chief  Justice,  suffered  him  to  strike  it 
out."    Bull.  N.  P.,  275. 

The  case  of  Irvine  v.  Lowry^  14  Pet.,  298,  299,  arose  upon 
a  note  payable  to  Guy  C.  Irvine  in  bank  notes,  and  indorsed 
with  the  name  of  Guy  C.  Irvine  in  blank. 

This  court  decided  that  the  paper  was  not  negotiable, 
either  by  the  usage  and  custom  of  merchants,  the  statute  of 
Anne,  or  the  kindred  act  of  Pennsylvania.  "  It  is  not  nego- 
tiable by  indorsement,  and  not  being  under  seal,  it  is  not 
assignable  by  the  act  of  Assembly  on  that  subject  relating,  tc 
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bonds.  The  bank,  therefore,  cannot  sue  in  their  name  in  vir- 
tue of  the  uidorsemeut  of  Irvine  in  blank  ;  nor  could  they  sue 
if  it  was  specially  indorsed  -to  them,  because  the  legal  right 
of  action  would  still  remain  in  Irvine,  though  the  equitable 
right  in  the  thing  promised  may  have  passed  to  the  bank." 

This  decision  is  clear  and  conclusive  to  show  that  the  m^re 
indorsement  of  the  name  of  Baldwin  upon  these  certificates 
did  not  divest  Baldwin  of  his  legal  right ;  and  if  any  person 
other  than  Baldwin  claims  a  right  or  interest  in  these  certifi- 
cates, it  can  only  be  an  equitable  right,  growing  out  of  a  con- 
tract for  a  transfer  ftmnded  upon  valuable  consideration  paid 
to  Baldwin  *for  his  property  therein,  suflficient  to  raise  r^cgn 
a  trust  and  use  in  equity  in  favor  of  such  assignee.         *- 

That  the  assignee  of  a  paper  not  negotiable  according  to 
the  law  merchant,  nor  made  by  statute  negotiable  in  like 
manner  as  bills  of  exchange,  cannot  claim  the  privileges, 
remedies,  and  protection  accorded  to  indoi-sees  by  the  law 
nierchant,  but  takes  such  paper  at  his  peril,  subject  to  all 
equities  and  infirmities  of  title,  will  appear  by  these  decisions 
in  the  courts  of  law  and  equity.  Wheeler  v.  Hughe^^  1  DalL, 
27,  28;  McCullogh  v.  Houston,  1  Dall.,  443,444;  Drake  v. 
Johnson,  Hard.  (Ky.),  223 ;  Mandeville  v.  Riddle,  1  Cranch, 
298 ;  Jenny  v.  Herle,  1  Str.,  591 ;  Banhury  v.  Lissett,  2  Str„ 
1212;  Peters  v.  Soame  and  Greene,  2  Vern.,  428;  Coles  v. 
Jones  and  another,  2  Vern.,  692 ;  Turton  v.  Benson  and  others 
2  Vern.,  765.  The  cases  of  Williamson  v.  Thomsoii,  16  Ves., 
443,  decided  by  Lord  Eldon,  of  Theed  v.  Lovel,  Bull.  N.  P., 
275,  by  Chief  Justice  Lee,  and  of  Irvine  v.  Lowry,  14  Pet., 
298,  299,  by  the  Supreme  Court  of  the  United  States,  are  in- 
surmountable authorities  establishing  the  principle  "  that  the 
bare  indorsement  of  a  name  transfers  no  proj)erty  "  ;  that  the 
mere  indorsement  of  John  Baldwin's  name  in  blank  on  these 
certificates  did  not  divest  him  of  his  property  in  them,  and 
transfer  his  right  to  another  person. 

An  assignment  to  these  certificates  could  be  effected  only 
by  a  contract,  by  an  agreement  to  which  John  Baldwin  was 
a  party  assenting, — by  an  agreement  between  him  and  another 
person  or  other  persons,  by  which  tliey  formed  an  engage- 
ment between  them,  the  owner,  Jdiu  Baldwin,  assenting, 
upon  valuable  or  good  consideration  to  transfer  his  property 
in  these  certificates,  and  the  other  party  assenting  to  accept 
the  transfer  and  pay  the  consideration.  An  assignment  so 
made  would  have  been  binding  in  ecpiity  ;  but  a  court  of 
equity  does  not  sanction  a  nudum  factum  any  more  than  a 
court  of  law. 

The  indorsement  of  lils  name  upon  these  certificates  issued 
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to  John  Baldwin  did  not  include  a  lawful  right,  a  legal  au- 
thority, to  any  finder  or  purloiner  to  write  over  that  name 
whatsoever  he  pleased,  and  to  transfer  the  property  of  John 
Baldwin  thereby.  An  authority  to  transfer  can  be  derived 
only  from  the  assent  of  John  Baldwin,  signified  lawfully  and 
in  some  better  manner  than  the  simple  production  of  his 
name  indorsed  in  blank,  without  proof  of  any  thing  or  cir- 
cumstance, other  than  his  name. 

Men  write  their  names  upon  blank  leaves  in  their  books 
to  identify  their  rights  of  property  in  those  books.  As  there 
are  different  men  having  the  same  names, — ^as,  for  example, 
several  men  named  John  Rogers,  or  John  Scott,  or  John 
♦'iQll  ^™^^^>  ^^  *John  Anderson,  or  John  Baldwin, — the 
J  name  of  the  original  proprietor,  written  by  his  own 
hand,  may  be  of  use  in  questions  of  property  and  indentity  of 
the  owners  between  persons  of  the  same  name,  or  their  rep- 
resentatives, because  men  are  distinguished  by  their  hand- 
writing as  well  as  by  their  faces ;  for  it  is  very  seldom  that 
the  shape  of  their  letters  agrees  any  more  than  the  shape  of 
their  bodies.  But  it  would  be  absurd  to  say,  that  a  person 
who  obtained  possessicn,  by  finding  or  by  purloining,  of  a 
book  with  the  name  of  the  owner  written  in  blank  on  a  blank 
leaf,  thereby  acquired  an  authority  to  write  over  the  name  a 
transfer  of  the  right  of  property.  And  it  would  be  ridicu- 
lously absurd  to  suppose,  that,  if  a  person  cut  such  leaf  out 
of  a  book,  he,  or  any  other  person  to  whom  he  might  deliver, 
thereby  acquired  a  lawful  right  or  authority  to  write  over  the 
name  an  assignment  of  a  chose  in  action,  or  a  bill  of  sale  of  a 
horse,  or  other  property  belonging  to  the  person  who  had  so 
written  his  name. 

The  bare  writing  of  a  name, — the  bare  indorsement  of  a 
name, — gives  no  authority,  transfers  no  property,  except  only 
in  certain  peculiar  privileged  cases,  ruled  and  governed  by  the 
law  merchant,  which  is  not  applicable  to  these. 

Chief  Justice  Holt  said,  the  merchants  of  Lombard  Street 
could  not  make  nor  unmake  the  law,  and  as  often  as  they 
came  into  court  upon  promissory  notes  before  the  statute  of 
Anne,  declaring  on  them  as  bills  of  exchange,  he  nonsuited 
them.  The  brokers  of  Wall  Street  can  no  more  transmute 
these  certificates  into  bills  of  exchange,  than  the  merchants 
of  Lombard  Street  could  convert  promissory  notes  into  bills 
of  exchange. 

Mr.  Bradley^  for  the  appellee,  contended, — 
I.  That  Gardiner  was  a  competent  witness.     (That  part  of 
his  argument  is  omitted.) 
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VI.  But  suppose  we  have  failed  to  show  that  Gardiner  is 
a  competent  witness,  how  stands  the  case  then  ?  We  have 
the  bill,  answer,  and  depositions  of  Bolton  and  Riggs.  By 
the  former  it  is  averred,  and  by  the  answer  it  is  adniitted, 
that  these  papers  were  once  the  property  of  Baldwin,  and 
that  he  indorsed  them ;  and  the  proof  shows,  that,  with  his 
indorsement,  in  the  month  of  December,  1842,  when  they 
were  worth  only  25  per  cent.,  they  came  in  open  market  to 
the  possession  of  Elisha  Riggs,  in  New  York,  and  were  re- 
tained by  him,  or  his  agents,  till  the  month  of  June,  1843. 
The  complainant  says  they  were  stolen  or  lost.  How,  when, 
where,  or  by  whom  he  does  not  suggest,  but  he  did  not  dis- 
cover the  loss  till  February,  1843,  and  then  gave  notice  at  the 
Department,  and  that  is  all ;  and  *he  says  they  are  now  r^rqo 
in  the  possession  of  the  defendant,  that  he  is  remediless,  ^ 
save  in  this  court,  "  to  obtain  a  discovery  of  the  right  and  title 
which  said  Ely  possesses,  or  under  which  he  claims,  and  that 
said  certificates  may  be  delivered  up  to  your  orator  as  obtained 
from  him  by  fraud  or  theft ;  and  he  prays  that  said  Ely  may 
be  required  to  prove  and  show  how  the  said  certificates  were 
procured  from  your  orator,  and  for  what  consideration,  and 
when  and  where." 

The  case,  then,  is  that  of  a  man  who  puts  his  name  on  the 
back  of  a  paper  containing  an  obligation  to  pay  money  to  him- 
self, and  which  paper  he  seeks  to  recover  from  a  third  person 
who  is  holding  and  claiming  it.  He  avers  that  it  was  lost  or 
stolen,  and  he  seeks  to  discover  from  the  holder,  and  calls 
upon  him  to  show  and  prove  how,  and  for  what  consideration, 
and  when  and  where,  he  became  possessed  of  it. 

The  first  question  which  naturally  presents  itself  is.  On 
whom  is  the  burden  of  proof  in  the  first  instance  ? 

It  is  said  the  paper  is  not  negotiable,  and  possession  does 
not  import  ownership.  If  the  cases  already  cited  are  author- 
ity, it  is  evident  that  any  person  taking  bond  fide  for  a  valu- 
able consideration,  and  without  notice,  the  papers  thus 
indorsed,  would  thereby  acquire  a  title  to  them.  It  may  be 
true,  that  they  stood  on  the  same  footing  as  promissory  notes 
prior  to  the  statute  of  8  &  4  Anne,  by  which  they  were  first 
made  negotiable  ;  but  it  has  not  been  doubted  for  many  years 
that  the  assignee  of  a  chose  in  action  has  title  to  it.  It  is 
also  an  admitted  principle  in  regard  to  such  instruments,  that, 
with  the  indorsement  of  the  payee  upon  them,  the  title  passes 
by  delivery,  if  they  were  delivered  with  that  intent ;  and  it 
has  been  expressly  ruled,  that  the  holder  would  have  a  right 
to  fill  up  the  indorsement  to  himself.  The  difference,  and 
the  only  essential  difference,  is,  that  the  statute  and  the  law 
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merchant  operating  upon  negotiable  paper  pass  the  leeal  title 
by  indorsement  and  delivery,  and  dispense  with  prooi  of  the  ] 

consideration  between  the  original  parties  for  which  it  was  ^] 

passed.  There  is,  then,  nothing  on  the  face  of  the  papers  to 
put  the  party  on  his  guard,  but  every  thing  to  show  that  Bald- 
win had  parted  with  them  voluntarily. 

He  avers  that  they  were  lost  or  stolen  ;  but  as  to  the  time, 
place,  or  circumstances  of  their  disappearance,  he  is  silent. 
He  professes  to  have  discovered  the  loss  in  February,  1843  ; 
yet  it  is  clear,  by  his  own  proof,  that  they  were  out  of  his 
possession  as  early  as  the  December  previous.  He  had  in- 
dorsed them  ;  but  for  what  purpose,  or  when,  he  cannot  say. 
In  his  bill,  he  says  (p.  3),  "  Immediately  on  discovering  the 
♦^QQi  ®*^^  abstraction,  *he  notified  the  Treasury  Department, 
^^^J  by  letter  dated  12th  February,  1843,"  and  in  his  affida- 
vit he  says  (p.  57),  that  "  some  time  in  the  year  1842  there 
was  lost,  mislaid,  or  purloined  from  my  possession,  three  cer- 
tificates of  the  Treasury  of  the  United  States  for  Mexican  in- 
demnity, numbered  as  follows,  viz.  989,  990,  991,  which  were 
advertised  in  the  Madisonian  for  six  consecutive  weeks  during 
the  months  of  May  and  June,  1843,"  &c.  These  are  all  the 
facts  stated  and  relied  on  as  evidence  of  notice. 

Not  a  tittle  of  proof  is  afforded  by  him  of  these  pretended 
facts.  They  are  not  admitted  in  the  answer.  He  was  there- 
fore bound  to  prove  them,  if  they  are  at  all  material  to  his 
case. 

The  answer  denies,  in  the  most  explicit  terms,  the  fact  of 
the  loss.  He  was,  therefore,  bound  to  prove  it,  more  esj>e- 
cially  if,  by  his  indorsement,  he  authorized  a  bond  fide  holder 
to  write  an  assignment  over  it.  Clarke's  Ex.  v.  Van  Riermdyk^ 
9  Crauch,  153 ;  Hajhes  v.  Blake^  6  Wheat.,  453 ;  Carpenter 
V.  Providence  Insurance  Company^  4  How.,  185;  Young  v. 
Grundy^  6  Cranch,  51. 

The  answer  admits  that  the  papers  once  belonged  to  the 
complainant,  but  that  does  not  dispense  with  his  proving  that 
he  lost  them.  It  is  not  matter  in  avoidance.  The  i)apers 
themselves,  bein^  indorsed  by  the  complainant,  and  in  the  pos- 
session of  a  thirdf  party,  are  primd  facie  evidence  of  his  hav- 
ing parted  with  them  voluntarily,  and  tlie  answer  insists  he 
did  so  part  with  them.  This,  after  any  proof  of  the  loss, 
would  be  matter  in  avoidance,  but  not  without  such  proof. 
It  would  be  the  same  in  the  case  of  a  negotiable  instrument. 
The  answer  must  admit  that  the  note  was  delivered  to  tlie 
party  to  whom  it  was  payable,  and  by  whom  it  was  indorsed. 
His  indorsement  and  delivery  in  the  one  case  imports  a  con- 
sideration ;  in  the  other,  it  leaves  open  the  question  of  eoo- 
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^  sideration,  as  between  the  original  parties  to  the  paper,  but  it 

^  does  not  admit  any  thing  more ;  it  does  not  admit  that  it  was 

*  lost  or  stolen,  or  parted  with  by  the  payee  without  considera- 

^  tion. 

i  However  that  may  be,  the  answer  in  this  case  is  explicit, 

denies  the  loss  set  up  by  the  complainant,  and  puts  him  to  the 
t  proof.     This  is  the  gist  of  the  whole  matter,  and  the  com- 

i  plainant  having  failed  in  this,  his  bill  must  be  dismissed. 

YII.  But  it  is  said  these  certificates,  like  those  in  the  case 
i  of  Williamson  v.  Thomson^  16  Ves.,  448,  are  not  assignable  at 

law,  and  did  not  pass  in  law  or  equity,  by  the  indorsement, 
but  remained  the  property  of  Baldwin,  as  those  did  of  Thomp- 
son. It  is  sufficient  to  say  of  that  case, — 1st.  That  it  does 
not  *establish  the  principle  for  which  it  is  cited ;  2d.  It  r«rqj^ 
was  decided  on  its  peculiar  facts.  The  substance  is,  '- 
that  David  Thompson,  the  owner  and  holder,  indorsed  them 
and  forwarded  them  in  letters  to  his  brother  George,  who  was 
his  general  agent  in  England,  and  died.  George  became  bank- 
rupt, and  the  assignees  took  possession  of  all  his  effects, 
among  others,  of  the  letters  accompanying  these  certificates, 
and  the  certificates  themselves,  procured  the  indorsement  of 
George  upon  them,  and  received  the  money.  The  represen- 
tatives of  David  claimed  them,  and  proved  these  facts.  The 
assignees  did  not  produce  th«  letters,  and  relied  on  the  in- 
dorsment.  Tlie  master  found  that,  by  reasons  of  the  assign- 
ees' taking  possession  of  these  letters,  &c.,  it  could  not  be 
ascertained  whether  the  sums  payable  by  the  said  certificates 
and  bill  were  appropriated,  or  intended  to  be  appropriated,  to 
any  particular  purpose,  &c.  (p.  447.)  And  the  court  say, 
"Unless  the  legal  effect  of  the  circumstances  stated  by  the 
trustees'  report  is,  that  these  certificates  became  the  property 
of  the  bankrupt,  this  court  is  called  upon  to  make  this  decla- 
ration, upon  the  intention  to  appropriate  them,  and  whether 
the  act  of  the  assignees,  or,  as  is  much  more  probable,  the  act 
of  the  bankrupt  himself,  has  prevented  the  court  seeing  what 
was  the  appropriation  intended,  every  thing  is  to  be  inferred 
that  can  be  inferred  against  them."  This  case,  then,  does 
not  touch  the  principle,  that,  without  other  circumstances, 
the  possession  of  an  assignable  instrument  indorsed  by  the 
assignee  is  primA  facie  evidence  that  he  has  voluntarily  parted 
with  it. 

The  case  of  Irvine  v.  Lowry^  14  Pet.,  298,  does  no  more 
than  affirm  the  principle,  that  a  suit  at  law  to  recover  a  chose 
in  action  must  be  in  the  name  of  the  payee  or  obligee,  in 
whom  the  legal  title  still  remains,  unless  there  be  an  enabling 
statute  changing  the  common  law,  while  it  affirms  the  propo- 
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sition  that  the  bond,  bill,  or  note  passes  by  indorsement  and 
delivery.  The  other  cases  relied  on  in  the  argument  go  no 
further,  unless  it  be  to  show  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  the  equities  subsisting  between  the 
original  parties. 

But  it  is  said  the  ^^  assignment  could  be  effected  only  by  a 
contract,  by  an  agreement  to  which  Baldwin  was  a  party  as- 
senting,   upon  a  valuable  consideration,  to  transfer 

his  property  in  these  certificates,  and  the  other  party  assent- 
ing to  accept  the  transfer  and  pay  the  consideration."  And 
it  is  admitted,  that  ^^  an  assignment  so  made  would  have  been 
binding  in  equity."  This  is  conceding  the  whole  question, 
and  retracting  all  that  precedes  it.  We  are  in  equity.  It  is 
a  question  of  evidence.  The  bare  indorsement  of  negotiable 
♦Sq'il  P^pcr  does  *not  transfer  the  title.  It  must  be  accom- 
J  panied  or  followed  by  delivery.  So  of  a  chose  in  action, 
the  fullest  words  of  assignment  do  not  transfer  the  title. 
There  must  be  a  delivery.  In  the  former  case,  the  negotiable 
paper,  possession  is  evidence  of  delivery.  In  the  latter  case,  the 
possession  by  the  assignee  is  as  strong  primd  facie  evidence. 
But,  if  the  indorsement  of  his  name  by  the  payee,  and  a  de- 
livery to  a  third  person,  will  authorize  that  person  to  fill  up 
the  assignment  in  the  name  of  the  payee,  and  thus  as  effectu- 
ally transfer  the  title  as  if  it  were  firat  filled  up  by  the  assignee 
before  delivery,  can  there  be  a  question  that  the  possession  of 
such  a  paper,  with  a  blank  indorsement,  is  primd  facie  evi- 
dence of  delivery  ? 

The  questions  are,  What  &  the  form  of  an  assignment,  and 
how  must  it  be  evidenced?  There  is  no  precise  form.  It 
may  be  by  delivery.  Briggs  v.  Borr^  19  Johns.  (N.  Y.),  96, 
citing  numerous  ctises ;  Onion  v.  Pavl^  1  Har.  &  J.  (Md.), 
114;  Dunn  v.  SnelU  15  Mass.,  486;  Titcomb  v.  Thomas^  5 
Greenl.  (Me.),  282.  True,  it  is  said  it  must  be  on  a  valuable 
consideration,  with  intent  to  transfer  it.  But  these  last  are 
requisites  in  all  assignments,  or  transfers  of  securities,  nego- 
tiable or  not.  It  may  be  by  writing  under  seal,  by  writing 
without  seal,  by  oral  declarations,  accompanied  in  all  cases  by 
delivery,  and  on  a  just  consideration.  The  evidence  may  be 
by  proof  of  handwriting  and  proof  of  possession.  It  may  be 
proved  by  proving  the  signature  of  the  payee  or  obligee  on 
the  back,  and  possession  by  a  third  person.  3  Gill  &  J. 
(Md.),  218. 

It  is  a  question  of  authority,  the  authority  dependent  on  the 

act  and  intent.     When  a  man  delivers  to  another  a  blank 

piece  of  paper,  of  convenient  and  proper  size  for  a  promissory 

note,  with  his  name  signed  in  that  part  where  the  signature 
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to  a  promissory  note  ordinarily  appears,  and  the  holder  fills  it 
up  with  a  promise  to  himself,  the  authority  to  do  so  is  imme- 
diately implied  from  these  acts.  When  he  writes  his  name 
across  the  middle  of  such  a  pieee  of  paper,  and  the  holder 
writes  a  promissory  note,  payable  to  him  or  order,  on  the  other 
side,  the  fair  presumption  is,  that  he  intended  this  as  the  con- 
sequence of  his  act. 

It  is  a  question  of  delivery ;  he  is  the  holder  of  these  cer- 
tificates. He  assigns  no  reason  for,  or  time,  place,  or  circum- 
stance of  or  attending  his  doing  so,  but  he  indorses  these  three 
certificates.  Why  indorse  these  three  ?  Where  was  he  when 
he  indorsed  them  ?  Where  did  he  keep  them  ?  When  did  he 
lose  them ?  Where?  Who  saw  them?  Can  he  aflFord  no  clue 
to  trace  how,  when,  where,  under  what  circumstances,  all  or 
any  of  these  things  occurred  ?  And  what  stei)S  did  he  take  ? 
He  tells  *us  at  one  time,  that  immediately  on  discover-  r*cQp 
ing  his  loss  he  gave  notice  at  the  Department.  ,Then  l 
he  took  advice  of  counsel.  Could  he  not  prove  these  facts  ? 
But  what  else?  In  his  affidavit  he  says  they  were  stolen  in 
the  year  1842,  and  he  advertised  them  in  May  and  June,  1843, 
six  months  after  their  loss,  and  three  months  after  his  dis- 
covery of  that  loss.  Are  these  the  acts,  is  this  the  conduct, 
of  a  man  who  has  really  sustained  a  loss  of  three  thousand 
dollars  ?  Yet  even  of  this  he  gives  no  proof.  Did  he  lose 
them  ?  He  has  failed  to  prove  a  fact  or  circumstance  from 
which  the  loss  can  be  inferred ;  they  are  in  the  possession  of 
a  third  party.     Must  he  not  have  delivered  them  ? 

But  if  we  err  in  supposing  the  burden  of  proof  is  on  him  to 
show  the  loss,  or  that  he  has  in  fact  made  ?iprimd  facie  case  of 
loss,  and  if  we  are  wrong  in  supposing  the  indorsements  made 
by  him  are  primd  facie  evidence  of  his  having  voluntarily 
parted  with  them,  and  cannot  now  reclaim  them,  we  say, — 

Finally,  this  is  a  bill  for  discovery  and  relief.  The  com- 
plainant was  not  satisfied  with  setting  up  his  loss,  but  he  calls 
for  a  discovery  of  the  right  and  title  wliich  said  Ely  possesses, 
or  under  which  he  claims !  So  far  as  this  discovery  is  made 
through  the  answer,  the  answer  is  responsive  to  the  bill,  and 
is  evidence  of  the  facts  stated  in  it.  This,  therefore,  makes 
evidence  all  that  part  of  the  answer  which  states  the  transac- 
tions between  the  defendant  and  Gardiner.  It  is,  then,  clear 
that  the  defendant  became  the  holder  of  the  certificates  in- 
dorsed by  complainant  bond  fide^  without  notice,  on  a  just 
consideration,  as  the  property  of  Gardiner.  The  complainant 
himself  has  proved  that  Elisha  Riggs  bought  them  from  Per- 
kins Nicholls,  a  broker  in  the  city  of  New  York,  and  sent 
them  to  the  house  of  Corcoran  &  Riggs ;  and  further,  in  hi^ 
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bill  he  sets  up  that  they  will  be  paid  at  the  Treasury  Depart- 
ment on  the  5th  of  February,  unless  restrained  by  the  injunc- 
tion of  the  court.  He  has  therefore  clearly  shown,  not  only 
that  they  passed  by  delivery  among  brokers  and  others,  but 
that  the  holder  with  this  indorsement  upon  them  was  recog- 
nized at  the  Treasury  Department  as  owner.  Mr.  Ely,  then, 
acted  but  as  other  prudent  men  would  have  acted,  in  giving 
credit  to  this  indorsement.  Here  the  complainant  himself  has 
recognized  its  force  by  stopping  the  payment.  It  follows  that, 
by  his  voluntary  indorsement  and  his  negligence,  the  defend- 
ant has  been  induced  to  part  with  his  money.  But  for  those 
indorsements,  Gardiner  could  not  have  obtained  the  money ; 
and  but  for  the  want  of  care  of  Baldwin  in  preserving  his 
papers,  Gardiner    could    not  have  presented   them  to  Ely. 

*^Q71  '^^^^^*  ^^^  fi^  injuria.  That  *he  knew  the  conse- 
J  quences  of  his  indorsement  if  he  passed  the  papers  is 
apparent  from  his  whole  conduct.  It  would  otherwise  have 
been  but  a  snare  for  the  most  wary.  He  now  comes  into  a 
court  of  equity  to  be  relieved  from  the  consequences  of  his 
own  negligence.  Can  he  have  relief  until  he  does  equity? 
Was  not  the  court  below  bound  to  dismiss  his  bill  unless  he 
oflFered  to  redeem  a  mortgage  thus  created  by  his  want  of 
care? 

1  have  avoided  any  discussion  of  much  that  is  relied  on  on 
the  other  side,  tliinking  that  a  general  summary  may  suffice 
to  correct  some  of  the  most  material  errors  of  fact  and  erro- 
neous deductions  which  are  apparent  in  the  argument. 

Mr.  Ely  states  that  he  made  his  first  advance  in  April,  1842, 
upon  three  certificates,  the  numbers  of  which  he  does  not 
recollect,  and  afterwards  made  further  advances  on  promises 
of  additional  security.  On  the  13th  of  August,  1842,  Gard- 
iner deposited  with  him  three  other  certificates,  and  received 
further  advances  to  the  16th  of  December,  1842,  when  the 
whole  sum  was  ♦2,077  ;  that  some  time  in  or  about  that  month 
Gardiner  called  and  represented  to  him  that  the  certificates  had 
become  much  more  valuable  in  consequence  of  the  arrange- 
ments then  recently  perfected  between  the  United  States  and 
Mexico,  and  requested  him  to  let  him  withdraw  three  of  the 
six  he  had  deposited.  He  does  not  state,  as  is  supposed  in 
the  argument  for  complainant,  that  such  arrangements  had 
been  made,  but  that  Gardiner  told  him  so.  Gardiner  may 
have  stated  what  was  not  the  fact,  but  that  does  not  affect 
Mr.  Ely.  He  further  says,  that,  some  time  after  that,  Gard- 
iner again  applied  to  him  to  exchange  them  -  that  is,  the 
three  which  he  had  thus  received  from  Ely  —  for  those  then 
held  by  Ely,  and  he,  knowing  no  difference,  assented  to  it, 
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made  the  exchange,  and  the  three  he  then  peceived  are  those 
now  in  controversy.  It  is,  then,  evident  that  he  had  these 
three  certificates  as  early  as  April,  1842,  or  certainly  as  early 
the  13th  of  August,  1842.  Yet  Baldwin  does  not  discover 
the  loss,  according  to  his  statement,  till  February,  1848. 
There  is,  then,  in  all  this  nothing  in  the  remotest  degree  to 
raise  a  doubt  of  the  entire  fairness  of  Mr.  Ely  in  the  matter. 
It  is  said  that  Kiggs  and  Bolton  prove  this  last  exchange  to 
have  been  made  as  late  as  the  14th  of  June,  1843,  and  after 
the  certificates  had  been  advertised  as  stolen.  But  we  have 
already  shown  there  is  not  a  particle  of  proof  in  the  cause  of 
any  such  advertisement,  or  other  notice,  having  at  any  time 
been  given  by  Baldwin.  There  is  nothing  from  which  it  can 
be  inferred  that  Ely  had  any  ground  to  suspect  the  title  ;  they 
were  the  same  certificates  he  had  held  nearly  a  year  before, 
and  the  very  papers  indorsed  by  the  complainant  on 
*which  he  had  lent  the  money,  which  has  not  been  r^cqo 
repaid  to  him  to  this  day.  ^ 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  is  brought  here  by  appeal  from  the  decision  of 
the  Circuit  Court  for  the  District  of  Columbia  for  the  County 
of  Washington,  sitting  as  a  court  of  chancery. 

The  appellant  filed  his  bill  in  that  court,  stating  that  large 
sums  of  money  were  awarded  to  him  under  the  convention 
with  Mexico,  for  which  he  obtained  certificates,  payable  to 
him  or  his  assigns,  from  the  Treusurv  Department,  according 
to  the  act  of  Congress  of  September  1,  1841.  That  among 
these  certificates  were  three  for  one  thousand  dollars  each, 
numbered  989,  990,  and  991 ;  that  upon  the  back  of  these 
certificates,  among  others,  he  wrote  his  name,  but  without 
any  words  of  transfer  or  assignment,  and  continued  to  hold 
them  as  the  lawful  owner ;  and  that  while  he  thus  held  them, 
the  said  three  certificates  were  either  casually  lost  by  him, 
or,  as  he  verily  believed,  purloined  or  stolen.  He  states  fur- 
ther, that  upon  discovering  their  loss  he  gave  notice  of  it  to 
the  Secretary  of  the  Treasury,  who  agreed  to  suspend  pay- 
ment in  case  they  should  be  presented,  until  an  opportunity 
should  be  afforded  him  to  regain  possession  of  them,  or  to 
assert  his  right  by  some  legal  proceeding,  but  that  he  had 
been  unable  to  discover  where  these  certificates  were,  or  wlu) 
held  them,  until  a  short  time  before  the  bill  was  filed,  when 
he  received  notice  from  the  De])artment,  that  they  had  been 

Presented  for  payment  on  behalf  of  the  appellee,  and  would 
e  paid  accordingly,  unless  sufficient  grounds  for  refusing 
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should  be  furnished  by  the  appellant ;  and  that  as  the  ap- 
pellee resided  out  of  the  District  of  Columbia,  and  his  agent 
was  a  member  of  Congress,  and  therefore  not  liable  to  arrest, 
he  was  without  remedy  except  b}'^  the  aid  of  the  court  tc» 
obtain  a  discovery  of  the  right  and  title  which  Ely,  the  ap- 
pellee, possessed,  or  under  which  he  claimed;  and  prayed 
that  he  might  be  required  to  prove  and  show  how  the  certifi- 
cates were  procured  from  the  appellant,  and  for  what  con- 
sideration, and  when  and  where,  and  to  produce  them  before 
the  court,  and  be  compelled  by  its  decree  to  deliver  them  to 
the  complainant.   ~ 

The  appellee  appeared  and  put  in  his  answer,  in  which  he 
states  that  these  certificates,  indorsed  in  blank  by  the  ap- 
pellant, were  delivered  to  him  by  a  certain  Perry  G.  Gardiner, 
to  be  held  as  security  for  loans  and  advances  previously  made 
by  the  appellee  to  the  said  Gardiner,  and  also  for  such  further 
loans  and  advances  as  he  might  thereafter  make.  He  further 
states,  that  he  afterwards  made  sundry  advances,  which  he 
mcaqi  particularly  *mentions,  and  that  he  has  altogether 
J  advanced  to  Gardmer  two  thousand  and  seventy-seven 
dollars,  for  which  he  holds  these  certificates.  He  further 
states,  that,  at  the  time  he  took  them,  he  believed,  from 
Gardiner's  representations,  that  he  was  the  owner,  and  had 
no  knowledge  or  suspicion  of  any  circumstance  that  could 
invalidate  his  title.  And  further,  that  he  is  informed,  and 
believes,  and  charges,  that  they  were  indorsed  with  the  ex- 
press intention  of  passing  by  such  indorsement  a  perfect  title 
to  Gardiner,  and  handed  by  the  appellant  to  him,  that  he 
might  go  into  the  market  and  negotiate  them,  and  apply  the 
proceeds  in  payment  of  a  debt  due  from  Baldwin  to  him. 

The  transactions  between  the  appellee  and  Gardiner  are  set 
out  in  the  answer  much  more  particularly  and  in  detail  than 
is  here  stated,  and  a  great  portion  of  it  is  taken  up  in  stating 
a  transaction  between  him  and  Gardiner  concerning  a  pledge 
of  other  certificates,  upon  which  a  large  portion  of  the  ad- 
vances now  due  were  originally  made,  and  explaining  how 
these  three  certificates  became  finally  pledged  for  the  whole 
amount  loaned  by  the  respondent,  and  the  others  released. 
But  it  is  unnecessary  to  state  these  particulars  here,  because 
we  see  nothing  in  the  case  to  impeach  the  fairness  and  good 
faith  of  the  appellee,  and  the  summary  above  given  is  sufii- 
cient  to  show  the  issues  upon  which  this  controversy  must 
be  decided. 

Gardiner  was  examined  as  a  witness  on  the  part  of  the  ap- 
pellee, and  sustains  in  every  respect  the  statement  in  the 
answer.  Rut  his  testimony  is  objected  to  by  the  appellant, 
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first,  upon  the  ground  that  he  is  interested,  and  therefore 
incompetent ;  and  secondly,  that  if  he  is  competent  he  is  not 
worthy  of  credit.  It  is  not  necessary  to  express  an  opinion 
upon  the  validity  of  either  of  these  objections,  for  the  admis- 
sion or  rejection  of  his  testimony  would  not  change  the  equity 
of  the  case. 

Putting  aside,  therefore,  the  testimony  of  Gardiner,  it  ap- 
pears from  the  bill  and  answer  that  the  appellee  is  in  posses- 
sion of  these  certificates,  claiming  title  to  them  as  assignee. 
The  act  of  Congress  directs  that  such  certificates  shall  be 
made  payable  to  the  person  entitled  under  the  award  of  the 
commissioners,  his  legal  representatives  or  assigns,  and  the 
certificates  in  question  were  issued  in  conformit}'^  to  the  law, 
and  made  payable  to  the  party,  his  legal  representatives  or 
assigns,  upon  the  surrender  of  the  certificates  at  the  Depart- 
ment. They  are  therefore  legally  transferable  by  assignment, 
and  no  particular  form  of  assignment  is  prescribed.  The 
certificates  in  question  were  indorsed  in  blank  by  the  ap- 
pellant, and  that  indorsement  would  be  altogether  useless 
and  unmeaning,  unless  made  for  the  purpose  of  transferring 
the  propeiijy  to  an  assignee,  and  authorizing  *any  per-  r«gAA 
son  entitled  to  it  in  that  character  to  write  over  his  ^ 
name  a  formal  and  regular  assignment,  if  it  should  become 
necessary,  or  he  should  deem  it  his  interest  to  do  so.  The 
holders  of  certificates  of  this  description,  thus  indorsed  in 
blank,  have  always  been  recognized  at  the  Treasury  Depart- 
ment as  assignees,  without  any  formal  assignment,  and  the 
money  due  on  the  certificate  paid  to  them,  except  only  when 
doubts  were  entertained  of  the  genuineness  of  the  indorse- 
ment, or  notice  given  that  the  title  of  the  holder  was  disputed. 
Neither  the  law  nor  the  usages  of  the  Department  require  that 
the  indorsement  or  assignment  should  be  attested  by  a  witness. 

There  is  nothing,  therefore,  in  the  form  and  character  of 
the  indorsement  calculated  to  awaken  suspicion  that  the  ap- 
pdlee  had  obtained  them  unfairly.  The  handwriting  of  the 
appellant  is  admitted,  and  the  indorsement  is  according  to 
the  usage  sanctioned  by  the  Department  at  which  they  are  to 
be  paid.  His  possession,  therefore,  upon  established  prin- 
ciples of  law,  is  primd  facie  evidence  that  he  is  entitled  to  the 
property  until  the  contrary  appears.  A  different  rule  would 
put  in  jeopardy  the  title  to  a  great  portion  of  this  scrip, 
which  has  been  fairly  purchased  for  a  valuable  consideration. 
For  it  has  been  a  common  article  of  traffic,  and  much  of  it 
has  passed  through  a  variety  of  hands,  with  no  other  evi- 
dence of  an  assignment  to  the  holder  but  the  indorsement  in 
blai.k  of  the  original  payee.     We  do  not  mean  to  say  that 
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these  certificates  are  to  be  regarded  as  commercial  instru- 
ments, to  be  regulated  by  the  commercial  law,  and  that  the 
holder  is  entitled  to  all  the  rights  which  belong  to  a  bond  fide 
indorsee  of  a  promissory  note.  He  certainly  is  not.  They 
are,  however,  property,  and  the  legal  right  to  them  may, 
under  the  act  of  Congress,  be  transferred  to  another,  like  the 
right  to  any  other  property.  And  the  possession  of  them  by 
the  appellee,  with  the  customary  form  of  assignment  indorsed 
upon  them,  in  the  handwriting  of  the  party  to  whom  they 
were  originally  issued,  entitles  him  to  the  benefit  of  the  legal 
presumptions  in  favor  of  his  right  which  always  arise  fixjm 
possession,  until  proof  is  offered  to  the  contrary. 

Now  the  appellant  offers  no  proof  that  the  certificates  were 
lost  or  stolen,  as  changed  in  his  bill,  nor  any  proof  that  they 
remained  in  his  possession  after  he  indorsed  them,  nor  any 
evidence  that  the  indorsement  was  made  for  any  other  pur 
pose  than  that  which  it  imports ;  that  is,  for  the  purpose  of 
transferring  it  to  another  person. 

It  is  true,  that  it  appears  from  the  testimony  of  witnesses 
to  whom  there  can  be  no  objection,  that  these  certificates 
were  advertised  by  the  appellant,  as  having  been  improperly 
B01 1  ^^^^^^^^  *from  him,  and  that  his  advertisement  ap- 
J  peared  in  some  newspaper  before  they  were  pledged 
the  second  time  to  Ely.  But  the  advertisement  is  no  evi- 
dence of  the  fact  stated  in  it,  and  there  is  no  reason  to  believe 
that  it  came  to  the  knowledge  of  the  appellee  before  the  last 
transaction  between  him  and  Gardiner.  And  if  Gardiner's 
testimony  is  rejected,  there  is  no  evidence  in  the  case  to  sup- 
port the  allegations  in  the  appellant's  bill,  nor  any  ground 
upon  which  he  can  entitle  himself  to  the  relief  he  asks  for. 

Besides,  the  object  of  the  appellant's  bill  is  for  discovery 
as  well  as  relief,  and  to  obtain  from  the  appellee  a  discovery 
of  the  right  and  title  which  he  possesses,  or  under  which  he 
claims.  The  answer,  therefore,  is  responsive  to  the  bill, 
when  it  states  the  transactions  with  Gardiner,  and  the  circum- 
stances under  which  he  received  the  certificates,  and  the 
advances  he  made  upon  them.  And  it  is  entitled  to  all  the 
weight  which  the  rules  of  equity  give  to  an  answer  when  it 
is  responsive  to  the  bill,  and  speaks  of  facts  within  the  per- 
sonal knowledge  of  the  respondent. 

The  case  of  Williamson  v.  Thomson^  16  Ves.,  442,  relied  on 
by  the  appellant,  depended  on  different  principles.  The 
East  India  gertificate  in  dispute  in  that  case  was  not  by  law 
assignable,  and  the  order  indorsed  upon  it  by  the  party  to 
whom  it  was  issued,  to  pay  the  amount  to  another,  did  not 
transf^r  the  legal  right  to  the  money,  it  might  pass  the 
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equitable  title,  if  so  intended,  but  nothing  more.  The  deci- 
sion turned  upon  the  meaning  and  intention  of  the  indorse- 
ment. The  Court  of  Chancery  was  called  upon  to  expound 
it,  and  to  determine,  from  the  evidence,  whether  it  was  in- 
tended as  a  transfer  of  the  equitable  right,  or  as  an  authority 
merely  to  receive  the  money  as  the  agent  of  the  original 
payee,  and  for  his  use.  The  court  determined  that  he  took 
it  in  the  latter  character,  but  upon  evidence  which  presented 
a  case  altogether  unlike  the  one  now  before  us. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  cannot, 
however,  be  sustained.  The  appellee  admits  that  he  did  not 
purchase  the  certificates  from  Gardiner,  but  took  them  as 
security  for  the  money  loaned.  Consequently,  the  appellant 
is  entitled  to  redeem,  upon  payment  of  the  advances  stated 
in  the  answer,  with  interest  upon  the  several  sums  from  the 
time  they  were  respectively  loaned.  The  decree  of  the  court 
below  must  therefore  be  reversed,  with  the  costs  in  this  court, 
and  the  case  remanded,  with  directions  to  cause  an  account 
to  be  stated  in  conformity  to  this  opinion,  and  to  pass  a  de- 
cree requiring  the  certificates  to  be  delivered  to  the  appellant, 
upon  his  *paying  or  tendering  to  the  appellee  the  rmaae^ 
amount  found  to  be  due,  and  m  case  the  money  is  not  *- 
paid  or  tendered  by  a  day  to  be  fixed  by  the  Circuit  Court, 
then  the  certificates  to  be  sold,  and  the  proceeds  apportioned 
between  the  parties  in  the  manner  herein  directed. 

In  taking  the  account,  the  appellee  is  to  be  allowed  the 
whole  amount  of  the  loans  and  advances  to  Gardiner,  for 
which  these  three  certificates  were  ultimately  left  in  pledge. 
And  as  the  appellant  did  not  offer  to  redeem  them,  and  in- 
sisted on  their  absolute  re-delivery  to  him,  the  court  think 
that,  under  the  circumstances  as  thev  appear  in  the  record, 
the  appellee  is  equitably  entitled  to  nis  costs  in  the  Circuit 
Court,  and  they  are  accordingly  in  the  account  to  be  charged 
against  the  appellant.  But  as  regards  the  costs  in  this  coui*t, 
the  appellant,  by  the  established  rules  and  practice  of  the 
court,  is  entitled  to  recover  them,  and  they  must  be  charged 
against  the  appellee. 

A  mandate  will  be  issued  to  the  Circuit  Court  in  conformity 
with  this  opinion. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration 
whereof,  it   is   now   here    ordered,   adjudged,   and    decreed 
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by  this  court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs  for 
the  appellant  iu  this  court,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  that  court  to  proceed  therein  in  conformity  to  the 
opinion  of  this  court,  and  as  to  law  and  justice  shall  apper- 
tain. 


Smith  Hogan,  Arthur  S.  Hogan,  and  Richard  Y.  Rey- 
nolds, Plaintiffs  in  krror,  v.  Aaron  Ross,  who  sues 
for  the  usb  of  robkrt  patterson.* 

Where  no  citation  had  been  issued  or  served  upon  the  defendant  in  error, 
the  cause  must  be  dismissed  on  motion 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
Mississippi. 

♦fiO^l       *The  order  of  the  court  explains  the  ground  of  its 
J  dismissal,  upon  the  motion  of  Mr.  Ooze, 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi,  and  on  the  motion  of  Rich- 
ard S.  Coxe,  Ei^quire,  of  counsel  for  the  defendant  in  error, 
stating  that  no  citation  had  been  issued  or  served  upon  the 
defendant  in  error,  was  ai-gued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby,  dismissed,  with 
costs. 


>!••» 


Joseph  Flbminq  and  William  A.  Marshall,  trading 
UNDER  the  Firm  of  Fleming  &  Marshall,  v.  James 
Page,  Collector  of  the  United  States. 

During  the  war  between  the  United  States  and  Mexico,  the  port  of  Tampieo, 
in  the  Mexican  State  of  Tamaulipas,  was  conquered,  and  poMesaion  of  it 
held  by  the  military  authorities  of  the  United  States,  acting  under  the  orders 
of  the  President. 


1  See  further  decision,  II  How.,  2M. 
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Tlie  President  acted  as  a  military  commander  prosecuting  a  war  wager} 
against  a  public  enemy  by  the  authority  of  his  government,  and  the  con- 
quered country  was  held  in  possession  in  order  to  distress  and  harass  the 
enemy. 

It  did  not  thereby  become  a  part  of  the  Union.  The  boundaries  of  the  United 
States  were  not  extended  by  the  conquest. 

Tampico  was,  therefore,  a  foreign  port,  within  the  meaning  of  the  act  of  Con- 
gress passed  on  the  *iOi\\  of  July,  1846,  and  duties  were  properly  levied  upon 
goods  iniported  into  the  United  States  from  Tampico.^ 

'J'iic  administrative  departments  of  the  government  have  never  recognized  a 

place  in  a  newly  acquired  country  as  a  domestic  port,  from  which  the  coast- 

'ing  trade  might  be  carried  on,  unless  it  had  been  previously  made  so  by  an 

act  of  Congress ;  and  the  principle  thus  adopted  has  always  been  sanctioned 

by  the  Circuit  Courts  of  the  United  States,  and  by  this  court. 

Tins  case  came  up  from  the  Circuit  Court  of  the  United 
States,  for  the  Eastern  District  of  Pennsylvania,  on  a  certifi- 
cate of  division  in  opinion  between  the  judges  thereof. 

It  was  an  action  brought  bv  Fleming  and  Marshall  against 
Page,  collector  of  the  port  of  Philadelphia,  in  one  of  the  State 
courte  of  Pennsylvania,  in  1847,  to  recover  back  certain 
duties  on  goods,  wares,  and  merchandise,  imported  into  the 
port  of  Philadelphia  from  Tamj)ico,  in  Mexico,  in  March  and 
June  of  that  year.  The  case  was  afterwards,  in  1848,  taken 
into  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  and  was  tried  May  term,  1849, 
when  the  jury  foiuid  for  the  plaintiffs.  A  motion  was  there- 
after made,  on  *behalf  of  the  United  States,  to  set  aside  r^z^nj^ 
the  verdict,  and  for  a  new  trial,  on  the  grounds, —  L 

1st.  That  the  learned  judge  erred  in  charging  the  jury  that, 
in  the  year  1847,  Tampico  was  not  a  portion  of  a  foreign 
country  within  the  meaning  of  the  first  section  of  the  act  of 
(Congress  of  the  United  States  passed  30th  July,  1846,  en- 
titled ^^  An  act  reducing  the  duties  on  imports,  and  for  other 
purposes." 

2d.  That  the  learned  judge  erred  in  charging  the  jury  that, 
in  the  year  1847,  Tampico  was  so  far  under  tne  dominion  of 
the  United  States,  that  goods,  wares,  and  merchandise  im- 
ported from  that  port  into  Philadelphia,  in  March  and  June 
of  that  year,  were  not  subject  to  the  payment  of  duties. 

3d.  That  the  learned  judge  erred  in  charging  the  jury  that, 
upon  the  facts  in  evidence,  the  plaintiffs  were  entitled  to  a 
verdict  for  the  amount  of  duties  paid  under  protest  on  the 
15th  of  June,  1847,  on  merchandise  imported  in  the  schooner 
Catharine,  from  Tampico,  into  tlie  port  of  Philadelphia,  in 
March  and  June,  1847. 

And  the  following  case  was  stated  for  the  opinion  of  the 
court : — 

1  See  Thoringion  ▼.  Smith,  8  WaU.,  10. 

685 


C04  SUPREME  COURT. 

Fleming  et  al.  v.  Page. 

"Fleming  and  Marshall  v.  Page. 

**  This  action  is  brought  by  the  plaintiffs,  merchants,  resid- 
ing in  the  city  of  Philadelphia,  against  the  defendant,  the 
late  collector  of  the  port  of  Philadelphia,  to  recover  the  sum 
of  one  thousand  five  hundred  and  twenty-nine  dollars,  duties 
paid  on  the  14th  of  June,  1847,  under  protest,  on  goods  be- 
longing to  the  plaintiffs,  brought  from  Tampico  while  that 
place  was  in  the  military  occupation  of  the  forces  of  the 
United  States. 

"  On  the  13th  of  May,  1846,  the  Congress  of  the  United 
States  declared  that  war  existed  with  Mexico.  In  the  sum- 
mer of  that  year,  New  Mexico  and  California  were  subdued 
by  the  American  armies,  and  military  occupation  taken  of 
them,  which  continued  until  the  treaty  of  peace  of  May, 
1848. 

"  On  the  16th  of  November,  1846,  Commodore  Conner  took 
military  possession  of  Tampico,  a  seaport  of  the  State  of  Tam- 
aulipas,  and  from  that  time  until  the  treaty  of  peace  it  was 
garrisoned  by  American  forces,  and  remained  in  their  military 
occupation.  Justice  was  administered  there  by  courts  ap- 
pointed under  the  military  authority,  and  a  custom-house  was 
established  there,  and  a  collector  appointed,  under  the  mili- 
tary and  naval  authority. 

^^  On  the  29th  of  December,  1846,  military  possession  was 
taken  by  the  United  States  of  Victoria,  the  capital  of  Tam- 
*6051  ^^^^P*^ »  *garrisons  were  established  by  the  Americans 
-■  at  various  posts  in  that  State ;  and,  at  the  period  of  the 
voyages  from  Tampico  of  the  schooner  Catharine,  hereinafter 
mentioned,  Tamaulipas  was  reduced  to  military  subjection  by 
the  forces  of  the  United  States,  and  so  continued  until  the 
treatv  of  peace. 

^^  On  the  19th  of  December,  1846,  the  schooner  Catharine, 
an  American  vessel  chartered  by  the  plaintiffs,  cleared  coast- 
wise from  Philadelphia  for  Tampico. 

'*  On  the  13th  of  February,  1847,  she  was  cleared  at  the 
custom-house  at  Tampico,  on  her  return  voyage  to  Philadel- 
phia, under  a  coasting  manifest,  signed  by  Franklin  Chase, 
United  States  acting  collector. 

^^  The  Catharine  brought  back  a  cargo  of  hides,  fustic,  sar- 
saparilla,  vanilla,  and  jalap,  the  property  of  the  plaintiffs,  which 
was  admitted  into  the  port  of  Philadelphia  free  of  duty.  The 
Catharine  cleared  again  coastwise  from  Pluladelphia  for  Tam- 
pico, on  the  18th  of  March,  1847,  and  in  June,  1847,  brought 
back  a  return  cargo  of  similar  merchandise,  owned  by  the 
plaintiffs,  which  the  defendant,  acting  under  the  instructions 
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of  the  Secretary  of  the  Treasury,  refused  to  admit,  unless  the 
duties  ofi  the  merchandise  brought  by  the  Catharine  on  her 
former  voyage  were  paid,  as  well  as  the  duties  on  the  goods 
brought  by  her  on  this  voyage. 

"  Thereupon,  the  plaintiffs,  on  the  14th  of  June,  1847,  paid 
under  protest  the  duties  on  both  voyages,  amounting  to  $1,529, 
and  brought  this  action  to  recover  back  the  money  so  paid. 

"The  question  for  the  decision  of  the  court  is,  whether  the 
goods  so  imported  by  the  Catharine  were  liable  to  duty.  If 
the  court  are  of  opinion  that  they  were  not  so  liable,  then 
judgment  is  to  be  entered  for  the  plaintiffs,  for  the  sum  of 
29,  with  interest  from  the  14th  of  June,  1847. 
If  they  are  of  opinion  that  they  were  liable  to  duty,  then 
judgment  is  to  be  entered  for  the  aefendant. 

"  It  is  agreed,  *  that  all  instructions  from  the  several  depart- 
ments of  the  government  to  any  of  its  oificers,  and  all  docu- 
ments of  a  public  nature,  touching  the  war  with  Mexico  or 
our  relations  with  that  country,  which  either  party  may  de- 
sire to  bring  to  the  attention  of  the  court,  shall  be  considered 
as  if  made  part  of  this  case.' 

"  McCall,  for  Plaintiff %, 
AsHMKADy  for  Defendarvty 

The  cause  having  come  on  to  be  argued  on  the  case  stated, 
the  judges  of  the  Circuit  Court  were  opposed  in  opinion  on 
the  following  point : — 

♦"Whether  Tampico,  in  the  year  1847,  while  in  the  pgng 
military  occupation  of  the  forces  of  the  United  States,  •■ 
ceased  to  be  a  foreign  country,  within  the  meaning  of  the  first 
section  of  the  act  ot  Congress  passed  80th  July,  1846,  entitled, 
*  An  act  reducing  the  outy  on  imports,  and  for  other  pur- 
poses' ;  so  that  goods,  wares,  and  merchandise  of  the  produce, 
growth,  and  manufacture  of  Mexico,  or  any  part  thereof,  im- 
ported into  the  port  of  Philadelphia  from  Tampico,  during 
said  military  occupation,  were  not  subject  to  the  payment  of 
the  duties  prescribed  by  the  said  act,  but  entitled  to  be  en- 
tered free  of  duty  as  from  a  domestic  port." 

The  first  section  of  the  act  of  80th  July,  1846,  above  re- 
ferred to,  is  as  follows : — 

"  That  from  and  after  the  first  day  of  December  next,  in 
lieu  of  the  duties  heretofore  imposea  by  law  on  the  articles 
hereinafter  mentioned,  and  on  such  as  may  now  be  exempt 
from  duty,  there  shall  be  levied,  collected,  and  paid,  on  the 
goods,  wares,  and  merchandise  herein  enumerated  and  pro- 
vided for,  imported  from  foreign  countries,  the  following 
rates  of  duty,"  &c.     Session  Laws,  SUitutes  at  Large,  42. 
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Upon  the  above  certificate  of  division  in  opinion,  the 
came  up  to  this  court. 

It  was  argued  by  Mr,  McCall  and  Mr.  Webster^  for  the 
plaintiffs,  and  by  Mr,  Johnson  (Attorney-General),  for  the 
defendant. 

Mr,  McCall^  for  the  plaintiffs,  contended,  that  Tampico,  at 
the  time  of  the  shipment  of  the  goods,  being  in  the  firm  pos- 
session of  the  United  States  by  conquest  and  military  occu- 
pation, was  not  a  foreign  country  within  the  nieatiiug  of  the 
act  of  July  80, 1846,  and,  consequently,  that  the  goods  brought 
in  the  Catharine  were  not  liable  to  duty. 

The  act  of  July  80, 1846,  reducing  the  duty  on  imports  and 
for  other  purposes,  provides  that  there  shall  be  collected  on 
the  goods,  wares,  and  merchandise  therein  enumerated,  im- 
ported from  foreign  countries,  certain  rates  of  duty. 

The  first  question,  then,  is.  What  is  a  foreign  country, 
within  the  meaning  of  the  revenue  laws  ? 

A  foreign  e^)untry  is  one  exclusively  within  the  sovereignty 
of  a  foreign  nation,  and  without  the  sovereignty  of  the  United 
estates.  This  is  the  well-settled  meaning  of  the  word  "  for- 
eign,'' in  acts  of  Congress.  1  Gall.,  58, 55 ;  1  Story,  1 ;  2  GalL, 
4,  485 ;  1  Brock.,  241 ;  4  Wheat.,  254. 

If,  then,  Tampico,  during  its  occupation  by  the  forces  of  the 

*6071  *U'^^^^*^^  States,  was  not  exclusively  within  the  sover- 

J  eignty  of  Mexico,  it  follows  that  it  was  not  a  foreign 

country,  and  consequently .  the  goods  brought  from  it.  were 

not  liable  to  duty. 

Tampico,  during  its  military  occupation  by  our  forces,  was 
under  the  sovereignty  and  within  the  jurisdiction  of  the 
United  States.  The  sovereignty  of  Mexico  over  it  was  super- 
seded by  that  of  the  United  States. 

This  change  of  sovereignty,  as  a  consequence  of  firm  mil- 
itary occupation,  is  as  settled  as  any  other  principle  of  the 
law  of  nations,  and  has  been  repeatedly  recognized  by  the 
liighest  authority  in  this  country.  United  States  v.  Rice^  4 
Wheat.,  246. 

It  might  suffice  to  refer  simply  to  the  case  of  Castine,  which 
contains  a  lucid  exposition  of  the  law  of  nations  on  the  point 
in  question,  and  is  conceived  to  be  decisive  of  the  present  case. 
It  is  proposed,  however,  to  bring  to  the  attention  of  the  court 
some  additional  authorities  on  the  subject  of  the  legal  effect 
of  the  capture  and  firm  possession  —  such  as  existed  in  the 
case  of  Tam])ico  and  the  State  of  Tamaulipas  —  of  a  portion 
of  an  enemy's  territory. 
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The  result  of  the  authorities  may  be  briefly  stated  as  fol- 
lows. The  duty  of  allegiance  is  reciprocal  to  the  duty  of 
protection.  When,  therefore,  a  nation  is  unable  to  protect  a 
portion  of  its  territory  from  the  superior  force  of  an  enemy,  it 
loses  its  claim  to  the  allegiance  of  those  whom  it  fails  to  pro- 
tect, and  the  conquered  inhabitants  pass  under  a  temporary 
allegiance  to  the  conqueror,  and  are  bound  by  such  laws,  and 
such  only,  as  he  may  choose  to  impose.  The  sovereignty  of 
the  nation  which  is  thus  unable  to  protect  its  territory  is  dis- 
placed, and  that  of  the  successful  conqueror  is  substituted  in 
its  stead. 

The  jurisdiction  of  the  conqueror  is  complete.  He  may 
change  the  form  of  government  and  the  laws  at  his  pleasure, 
and  may  exercise  every  attribute  of  sovereignty.  The  con- 
quered territory  becomes  a  part  of  the  domain  of  the  con- 
queror, subject  to  the  right  of  the  nation  to  which  it  belonged 
to  recapture  it  if  they  can.  By  reason  of  this  right  to  recap- 
ture, the  title  of  the  conqueror  is  not  perfect  until  confirmed 
by  treaty  of  peace.  But  this  imperfection  in  his  title  is,  prac- 
tically speaking,  important  only  in  case  of  alienation  made  by 
the  conqueror  before  treaty.  If  he  sells,  he  sells  subject  to 
the  right  of  recapture. 

But  although,  for  purpo*ses  of  sale,  the  title  of  the  conqueror 
is  imperfect  before  cession,  for  purposes  of  government  and 
jurisdiction  his  title  is  perfect  before  cession.  As  long  as  he 
retains  possession  he  is  sovereign  ;  and  not  the  less  sovereign 
because  his  sovereignty  may  not  endure  for  ever. 

*Grotiu8  (ch.  6,  book  3,  §  4),  speaking  of  the  right  r«gQQ 
to  things  taken  in  war,  says  that  land  is  reputed  lost  ^ 
which  is  so  secured  by  fortification  that  without  their  being 
forced  it  cannot  be  repossessed  by  the  first  owner.  And  in 
ch.  8,  book  8,  treating  of  empire  over  the  conquered,  he 
shows  that  sovereignty  may  be  acquired  by  conquest. 

Wolffius,  in  his  treatise  De  Jure  Gentium  (ch.  7,  De  Jure 
Gentium  in  Bello,  §  863),  states  the  doctrine  very  strongly. 

Pufifendorf,  book  8,  ch.  11,  title  "  How  Subjection  ceases  " ; 
same  author.  Treatise  on  the  Duties  of  the  Man  and  the  Cit- 
izen, book  2,  ch.  10,  §  2 ;  Bynkershoek  on  the  Law  of  War, 
Duponceau's  translation,  124;  2  Burlamaqui,  74;  Vattel, 
book  3,  ch.  13,  and  book  1,  ch.  17 ;  Martens  on  the  Law  of 
Nations,  book  8,  ch.  3,  §  8 ;  Wheaton,  Elements  of  Interna- 
tional Law,  p.  440 ;  7  Co.,  17,  b ;  Dyer,  224,  a,  pi.  29 ;  2  P. 
Wms.,  75 ;  Cowp.,  204 ;  Dods.,  460 ;  2  Hagg.  Cons.,  371 ;  9 
Cranch,  191 ;  7  Pet.,  86 ;  2  Gall.,  485 ;  4  Wheat.,  246 ;  1  Op., 
Att.  Gen.,  119. 

These  authorities  seem  to  establish  conclusively, — 
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Ist.  That,  by  conquest  and  firm  military  occupation  of  a 
portion  of  an  enemy *8  country,  the  sovereignty  of  the  nation 
to  which  the  conquered  territory  belongs  is  subverted,  and  the 
sovereignty  of  the  conqueror  is  substituted  in  its  place. 

2d.  That  although  this  sovereignty,  until  cession  by  treaty, 
is  subject  to  be  ousted  by  the  enemy,  and  therefore  does  not 
give  an  indefeasible  title  for  purposes  of  alienation,  yet  while 
it  exists  it  is  supreme,  and  confers  jurisdiction  without 
limit  over  the  conquered  territory,  and  the  right  to  allegiance 
in  return  for  protection. 

It  follows  that  Tampico,  while  in  the  military  possession  of 
our  forces,  passed  from  the  sovereignty  of  Mexico  to  the  sov- 
ereignty of  the  United  States,  and  was  subject  in  the  fullest 
manner  to  the  jurisdiction  of  the  United  States,  and  therefore 
could  in  no  correct  sense  be  said  to  be  foreign  to  the  United 
States. 

It  cannot  be  denied  that  these  principles,  established  by 
the  common  consent  of  the  civilized  world,  must  govern  the 
title  to  conquests  made  by  the  United  States.  As  one  of  the 
family  of  nations,  they  are  bound  by  the  law  of  nations,  and 
the  nature  and  effect  of  their  acquisitions  by  conquest  must 
be  defined  and  regulated  by  that  law. 

That  the  United  States  may  acquire  territory  by  conquest 
results  from  their  power  to  make  war.  They  cannot  in  this 
respect  be  less  competent  than  all  the  other  nations  of 
the  world.  The  right  to  acquire  by  conquest  is  an  insepa- 
rable incident  to  the  right  to  maintain  war. 
♦6091  *Mr.  Justice  Story,  in  the  third  volume  of  his  Com- 
J  mentaries  on  the  Constitution,  says,  at  p.  160 : — "  The 
Constitution  confers  on  the  government  of  the  Union  the 
power  of  making  war  and  of  making  treaties ;  and  it  seems 
consequently  to  possess  the  power  of  acquiring  territory 
either  by  conquest  or  treaty." 

And  at  p.  193 : — "As  the  general  government  possesses  the 
right  to  acquire  territory,  either  by  conquest  or  treaty,  it 
would  seem  to  follow  as  an  inevitable  consequence  that  it 
possesses  the  power  to  govern  what  it  has  so  acquired." 

Chief  Justice  Marshall,  in  the  Am.  Ins.  Co.  v.  Canter^  1 
Pet.,  642,  treats  it  as  clear.  "  The  Constitution,"  says  he,  "con- 
fers absolutely  on  the  government  of  the  Union  the  powers 
of  making  war  and  making  treaties ;  consequently,  that  gov- 
ernment possesses  the  power  of  acquiring  territory  either  by 
conquest  or  treaty." 

The  messages  of  the  President  to  Congress  during  the  war, 
nnd  the  instructions  from  the  heads  of  departments,  contain 
authoritative  declarations  as  to  the  right  of  the  United  States 
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to  acquire  foreign  territory  by  conquest,  and  as  to  the  efTect 
of  sucn  conquest  upon  the  sovereignty  of  the  conquered  terri- 
tory, in  accordance  with  the  principles  above  stated.  Thus, 
the  President,  in  his  message  of  December,  1846,  says: — "By 
the  law  of  nations  a  conquered  territory  is  subject  to  be  gov- 
erned by  the  conqueror  during  his  military  possession,  and 
until  there  is  either  a  treatv  of  peace  or  he  shall  voluntarily 
withdraw  from  it.  The  old  civil  government  being  necessa- 
rily superseded,  it  is  the  right  and  duty  of  the  conqueror  to 
secure  his  conquest,  and  to  provide  for  the  maintenance  of 
civil  order  and  the  rights  of  the  inhabitants.  This  right  has 
been  exercised  and  this  duty  performed  by  our  military  and 
naval  commanders,  by  the  establishment  of  temporaiy  gov- 
ernments in  some  oi  the  conquered  provinces  in  Mexico, 
assimilating  them  as  far  as  practicable  to  the  free  institutions 
of  our  own  country." 

See  also  the  message  of  7th  December,  1847. 

The  instructions  fiom  the  Secretary  of  War  to  General 
Kearney,  commanding  the  expedition  to  New  Mexico  and 
California,  dated  June  8,  1846,  (House  Doc.  No.  60, 1st  Sess. 
oOth  Congress,  p.  168,)  which  were  transmitted  to  General 
Taylor,  with  liberty  to  observe  the  same  course  of  conduct  in 
the  departments  that  might  be  conquered  by  him,  provide  for 
the  establishment  of  temporary  civil  governments,  recommend 
the  employment  of  such  of  the  existing  civil  officers  as  were 
known  to  be  friendly  to  the  United  States,  and  would  take 
the  oath  of  allegiance  to  them,  and  authorize  him  to  assure 
the  people  of  those  provinces  of  the  wish  and  design  of  the 
United  States  to  *provide  for  them  a  free  government,  r#gjQ 
with  the  least  possible  delay,  similar  to  that  which  ^ 
exists  in  our  territories. 

See  also  the  instructions  of  the  Secretary  of  the  Navy  to 
the  officers  commanding  the  naval  forces  in  the  Pacific. 

Reference  is  also  made  to  the  circular  from  the  Treasury 
Department  to  collectors  and  other  officers  of  the  customs, 
which  contains  the  following  clause : — "  Foreign  imports, 
which  may  be  reexported  in  our  vessels  to  Matamoras,  will 
not  be  entitled  to  any  drawback  of  duty ;  for  if  this  were  per- 
mitted, they  would  be  carried  from  that  port  into  the  United 
States,  and  thus  evade  the  payment  of  all  duties.  Whenever 
any  other  port  or  place  upon  the  Mexican  side  of  the  Rio 
Grande  shall  have  passed  into  the  actual  possession  of  the 
forces  of  the  United  States,  such  ports  and  places  will  be  sub* 
ject  to  all  the  above  instructions  which  are  applicable  to  tho 
port  of  Matamoras." 
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Mr.  Johnson^  for  the  defendant,  Page,  contended  that  Tarn* 
pico,  in  the  year  1847,  although  in  the  military  occupation  of 
the  forces  oi  the  United  States,  was  a  foreign  country  within 
the  meaning  of  the  first  section  of  the  Revenue  Act  of  30th 
July,  1846 ;  and  therefore  plaintiffs  below  were  not  entitled 
to  recover  back  the  duties  paid  by  them. 

Mr.  Johnson  said  that  the  President,  in  the  exercise  of  his 
constitutional  power  as  coraraander-m-chief  of  the  army,  de- 
termined that  the  war  must  support  itself  as  far  as  practica- 
ble; that  Mexico  must  be  made  to  furnish  contributions  in 
every  way.  The  operations  of  the  army  were  therefore  con- 
tinued until  it  conquered  as  much  territory  as  originally  be- 
longed to  the  old  thirteen  States,  and  the  capital  of  the 
enemy  fell  into  its  hands.  Our  flag  covered  all  this  country, 
and  if  the  argument  on  the  other  side  is  sound,  every  port  in 
Mexico  became  a  domestic  port  of  the  United  States.  The 
government  may  acquire  territory  under  the  war  power  and 
by  conquest;  also,  under  the  treaty-making  power;  and 
under  either  it  is  as  much  the  property  of  the  United  States 
as  the  territory  which  belonged  to  us  at  the  adoption  of  the 
Constitution.  But  with  this  admission  we  must  stop.  The 
President  is  not  the  government.  The  argument  on  the 
other  side  implies  that  the  President  can  acquire  whatever 
territory  he  chooses.  The  error  is  in  supposing  that  an  anal- 
ogy exists  between  our  government  and  that  of  England. 
The  power  to  declare  war  is  differently  placed.  The  counsel 
says  that  the  power  to  declare  war  carries  with  it  a  right  to 
conquer  the  country  of  the  enemy.  But  Congress  alone  has 
*6in  ^^^  power  to  declare  war,  and  *the  President  is  only 
^  the  agent  of  Congress  in  carrying  it  on  Sir  William 
Scott  and  Lord  Mansfield  may  be  right  when  they  say,  that, 
instantly  upon  the  conquest  of  a  country,  the  laws  of  Eng- 
land are  extended  ovei  it.     But  it  is  not  so  with  us. 

The  cases  cited  say  that  the  conqueror  becomes  proprietor. 
But  our  Constitution  says  that  Congress  has  the  {)ower  to 
make  rules  for  the  government  of  territories.  If  the  argu- 
ment on  the  other  side  be  sound,  it  must  be  the  Pi-esident 
who  has  this  power.  The  true  view  of  the  subject  is,  that 
the  President,  or  rather  the  United  States,  had  only  a  quasi 
ownership  of  the  conquered  countiy.  We  held  it  by  a  mili- 
tary title  only.  The  treaty  with  Mexico  recognized  this  as 
Mexican  country.  When  she  regained  it,  her  title  did  not 
accrue  under  the  treaty  with  us,  but  the  original  sovereignty 
was  reestablished.  Our  claim  to  California  does  not  rest  on 
conquest,  but  on  the  subsequent  treaty.  Instead  of  the  ex- 
tension of  our  laws  over  the  acquired  territory  being  the 
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result  of  mere  conquest,  as  in  England,  the  President  recom- 
mended that  Congress  should  pass  an  act  for  this  special  pur- 
pose. 

Mr.  Johnson  then  referred  to  and  commented  upon  the  fol- 
lowing authorities  and  documents. 

Tfie  Foltina,  1  Dods.,  460 ;  Campbell  v.  Hall,  1  Cowp.,  204 ; 
Thirty  hhds.  of  Sugar,  9  Cranch,  191 ;  United  States  v.  Rice, 
4  Wheat.,  246 ;  1  Bl.  Com.,  257. 

Act  of  March  1, 1817,  "  An  act  concerning  the  navigation 
of  the  United  States."    3  Stat,  at  L.,  851. 

Circular  of  Mr.  Crawford,  Secretary  of  the  Treasury,  of 
29th  September,  1817,  on  the  subject  of  that  act. 

Act  declaring  the  existence  of  war  between  the  United 
States  and  Mexico,  May  13,  1846.  Session  Laws  of  1846, 
Stat,  at  L.,  9. 

Treaty  of  peace  with  Mexico,  February  2,  1848.  Session 
Laws,  1848,  Stat,  at  L.,  108. 

President  Polk's  message  to  Congress,  1846-47.  1  Execu- 
tive Documents,  2d  Session  29th  Congress,  No.  4. 

President  Polk's  message  to  Congress,  1847-48.  1  Execu- 
tive Documents,  1st  Session  80th  Congress,  No.  8. 

Circulars  of  Mr.  Walker,  Secretary  of  the  Treasury,  to 
collectors  and  officers  of  the  customs  within  the  United 
States,  during  the  existence  of  war  with  Mexico,  11th  June, 
1846  (1  Mayo,  326) ;  30th  June,  1846  (Id.,  328) ;  8th  De- 
cember, 1846  (Id.,  358)  ;  16th  December,  1846  (Ick,  358) ;  7th 
April,  1847  (Id.,  425). 

President  Polk  to  Secretary  Walker,  23d  March,  1847, 1 
Mayo,  412. 

*Secretary  Walker  to  the  President,  30th  March,  p^/.- « 
1847, 1  Mayo,  413.  L  ^^^ 

President  to  Secretaries  of  War  and  Navy,  31st  March, 
1847, 1  Mayo,  415,  417. 

Instructions  of  Secretaries  of  War  and  Navy  to  officers, 
3d  April,  1847, 1  Mayo,  416,  417. 

Secretary  Walker  to  the  President,  10th  June,  1847,  and 
orders  of  President  thereon,  1  Mayo,  425. 

The  same  to  the  same,  5th  November,  1847,  1  Mayo,  425, 
426. 

The  same  to  the  same,  16th  November,  1847,  Id.,  426, 
427. 

Commodore  Conner's  despatch  as  to  surrender  of  Tampico, 
17th  November,  1846.  7  Executive  Documents,  1st  Session 
30th  Congress,  No.  60,  p.  270. 

See  also  General  Taylor's  despatch  to  Adjutant-General, 
26th  November,  1847,  Id,,  378. 
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The  construction  contended  for  by  the  other  side  would 
render  illegal  the  whole  action  of  the  government,  A  tariff 
was  prescribed  under  the  authority  of  the  President,  by  which 
certain  duties  were  levied  upon  goods  when  imported  intti 
Mexican  ports  when  they  were  in  our  possession.  Where  did 
he  get  that  power  ?  Not  from  any  act  of  Congress  laying 
those  duties,  but  in  virtue  of  his  character  as  commander-in- 
chief  of  the  army,  and  in  the  exercise  of  military  authority 
over  the  conquered  country.  If  these  ports  were  within  the 
United  States,  the  President  would  have  no  right  to  collect  a 
revenue  from  them.  The  money  was  not  only  collected,  but 
also  disburaed  by  officers  of  the  army  and  navy  for  the  main- 
tenance of  the  public  service,  without  being  brought  into  the 
treasury  of  the  United  States.  All  this  practice  must  be  con- 
demned, and  the  money  thus  collected  refunded,  if  the  court 
should  decide  Tampico  to  have  been  an  American  port.  All 
the  inhabitants,  too,  must  have  become  converted  into  Amer- 
ican citizens. 

Mr.  Webster^  in  reply  and  conclusion,  said  that  there  was 
a  difference  between  the  Territories  and  the  other  parts  of 
the  United  States.  Judges  were  there  appointed  for  terms 
of  yeara,  which  the  Constitution  forbade  as  to  other  parts  of 
the  country.  Hence,  the  part  of  the  Constitution  which 
directs  that  duties  must  be  equal  in  all  the  ports  of  the 
United  States  does  not  apply  to  Territories.  A  foreign  coun- 
try is  that  which  is  without  the  sovereignty  of  the  United 
States,  and  exclusively  within  the  sovereignty  of  some  other 
nation.  In  the  Civstine  case,  this  court  decided  that  the  ques- 
*61S1  ^^^"  must  be  tested  by  the  *8overeignty.  If  that  is  in 
-*  the  United  States,  then  the  port  is  not  a  foreign  port. 
Its  bein?  held  under  a  military  power  makes  no  difference. 
We  think  it  is  the  fact  of  sovereignty  which  decides  to  what 
nation  the  |)ort  belongs.  The  difference  between  this  coun- 
try and  England,  as  to  the  source  of  the  war-making  i)ower, 
is  supposed  by  the  Attorney-General  to  create  a  difference  in 
the  rule  which  governs  exports  and  imports ;  but  he  shows 
no  reason  or  authority  for  this  conclusion.  If  the  fact  of 
sovereignty  exists,  it  is  no  matter  whether  there  was  a  war 
or  not.  His  argument  is,  that  the  acquisition  accrues  to 
Congress,  because  Congress  possesses  the  war-making  power. 
We  agree  that  the  acquisition  accrues  to  the  government 
which  C()n(][uers  it,  and  if  he  could  show  that  it  does  not 
accrue  to  tlie  crown  in  England  until  there  is  some  act  of 
acceptsmce,  then  his  argument  would  have  weight.  But  there 
is  no  case  to  show  this.  The  presumption  is,  that  the  acqoi- 
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sition  accrues  to  the  power  which  makes  the  conquest,  and 
that  sovereignty  vests  immediately.  1  Cowp.,  208.  The 
best  exposition  of  this  matter  is  contained  in  Executive  Doc- 
uments, House,  No.  20,  2d  Session  of  the  30th  Congress. 
The  right  to  conquer  the  territory  of  the  enemy,  and  levy 
contributions,  is  claimed  under  the  laws  of  nations.  Congress 
could  not  have  directed  the  mode  of  carrying  on  the  war. 
The  consequences  of  acts  done  under  the  laws  of  nations  are 
just  the  same  in  this  government  as  in  all  others.  The  theory 
that  a  conquest  accrues  to  the  king  in  England  is  merely 
technical.  As  to  Florida,  the  treaty  was  not  ratified  until 
1821  or  1822,  although  made  in  1819.  The  Treasury  Circu- 
lar of  29th  June,  1845,  recites  a  circular  from  the  Depart- 
ment issued  in  the  Florida  case,  saying  that  goods  from  JPen- 
sacola  must  pay  duties  until  Congress  created  a  collection 
district  there.  But  this  was  a  misapprehension  of  the  true 
ground  of  this  decision.  The  Attorney-General  (Ex.  Doc, 
2d  Session  25th  Congress,  p.  358),  in  the  case  of  the  Olive 
Branch,  said  that  the  jurisdiction  of  the  former  sovereign 
continued  until  possession  was  delivered.  The  reason  was, 
that  Florida  was  not  ceded.  The  vessel  sailed  from  Pensa- 
cola  on  the  14th  of  July,  and  possession  was  not  delivered  to 
the  United  States  until  the  17th  of  July. 

The  Attorney-General  says,  that  our  title  to  California 
rests  upon  treat}*,  and  not  upon  conquest.  But  it  was  ours 
before  the  treaty  was  made,  and  goods  were  brought  from 
there  into  the  United  States  free  of  duty.  In  the  case  of 
Tampico,  how  can  we  move  an  inch  without  seeing  that  it 
was  an  American  port?  Here  are  instructions  from  the 
executive  department  of  the  government  to  regulate  things 
there  for  a  year  before  *Congress  took  up  the  matter.  r*Q^^ 
An  effort  is  made  to  connect  this  subject  with  the  ^ 
military  contributions.  But  they  are  not  alike.  This  case 
relates  to  our  own  office  in  the  city  of  Philadelphia.  It  has 
no  connection  with  contributions  levied  in  Mexico,  or  collect- 
ing duties  there.  Tampico  belonged  to  us  just  as  much  as 
Castine  belonged  to  the  British.  Possession  for  one  purpose 
is  possession  nir  all  purposes.  If  it  did  not  belong  to  us, 
whose  was  it  ?  Did  it  belong  to  Mexico  ?  Suppose  a  British 
or  French  fleet  had  attacked  it  whilst  our  flag  was  flying 
over  it,  would  it  not  have  been  considered  as  making  war 
upon  the  United  States  ? 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  question  certified  by  the  Circuit  Court  turns  upon  the 
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construction  of  the  act  of  Congress  of  July  30, 1846.  The 
duties  levied  upon  the  cargo  of  the  schooner  Catharine  were 
the  duties  imposed  by  this  law  upon  goods  imported  from  a 
foreign  country.  And  if  at  the  time  of  this  shipment 
Tampico  was  not  a  foreign  port  within  the  meaning  of  the 
act  of  Congress,  then  the  duties  were  illegally  charged,  and, 
having  been  paid  under  protest,  tlie  plaintiffs  would  be  enti- 
tled to  recover  in  this  action  the  amount  exacted  by  the 
collector. 

The  port  of  Tampico,  at  which  the  goods  were  shipped, 
and  the  Mexican  State  of  Tamaulipas,  in  which  it  is  situated, 
were  undoubtedly  at  the  time  of  the  shipment  subject  to  the 
sovereignty  and  dominion  of  the  United  States.  The  Mexi- 
can authorities  had  been  driven  out,  or  had  submitted  to  our 
army  and  navy ;  and  the  country  was  in  the  exclusive  and 
firm  possession  of  the  United  States,  and  governed  by  its 
military  authorities,  acting  under  the  orders  of  the  Presiaent. 
But  it  does  not  follow  that  it  was  a  part  of  the  United  States, 
or  that  it  ceased  to  be  a  foreign  country,  in  the  sense  in  which 
these  words  are  used  in  the  acts  of  Congress. 

The  country  in  question  had  been  conquered  in  war.  But 
the  genius  and  character  of  our  institutions  are  peaceful,  and 
the  power  to  declare  war  was  not  conferred  upon  Congress 
for  the  purposes  of  agression  or  aggrandizement,  but  to 
enable  the  general  government  to  vindicate  by  arms,  if  it 
should  become  necessary,  its  own  rights  and  the  rights  of  its 
citizens. 

A  war,  therefore,  declared  by  Congress,  can  never  be  pre- 
sumed to  be  waged  for  the  purpose  of  conquest  or  the  acqui- 
sition of  territory  ;  nor  does  the  law  declaring  the  war  imply 
an  authority  to  the  President  to  enlarge  the  limits  of  the 
United  States  by  subjugating  the  enemy's  country.  The 
United  States,  it  is  true,  may  extend  its  boundaries  by  con- 
*fi1  ^1  q^^st  or  treaty,  and  *may  demand  the  cession  of  ter- 
J  ritory  as  the  condition  of  peace,  in  order  to  indemnify 
its  citizens  for  the  injuries  they  have  suffered,  or  to  reimburse 
the  government  for  the  expenses  of  the  war.  But  this  can 
be  done  only  by  the  treaty-making  power  or  the  legislative 
authority,  and  is  not  a  part  of  the  power  conferred  u])on  the 
President  by  the  declaration  of  war.  His  duty  and  his 
power  are  purely  military.  As  commander-in-chief,  he  is 
authorized  to  direct  the  movements  of  the  naval  and  military 
forces  placed  by  law  at  his  command,  and  to  employ  them  in 
the  manner  he  may  deem  most  effectual  to  haniss  and  conquer 
and  subdue  the  enemy.  He  may  invade  the  hostile  country, 
and  subject  it  to  the  sovereignty  and  authority  of  the  United 
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States.  But  his  conquests  do  not  enlarge  the  boundaries  of 
this  Union,  nor  extend  the  operation  of  our  institutions  and 
laws  beyond  the  limits  before  assigned  to  them  by  the  legis- 
lative power. 

It  is  true,  that,  when  Tampico  had  been  captured,  and  the 
State  of  Tamaulipas  subjugated,  other  nations  were  bound  to 
regard  the  country,  while  our  possession  continued,  as  the 
territory  of  the  United  States,  and  to  respect  it  as  such.  For, 
by  the  laws  and  usages  of  nations,  conquest  is  a  valid  title, 
while  the  victor  maintains  the  exclusive  possession  of  the 
conquered  country.  The  citizens  of  no  other  nation,  there- 
fore, had  a  right  to  enter  it  without  the  permission  of  the 
American  authorities,  nor  to  hold  intercourse  with  its  inhab- 
itants, nor  to  trade  with  them.  As  regarded  all  other  nations, 
it  was  a  part  of  the  United  States,  and  belonged  to  them 
as  exclusively  as  the  territory  included  in  our  established 
boundaries.^ 

But  yet  it  was  not  a  part  of  this  Union.  For  every  nation 
which  acquires  territory  by  treaty  or  conquest  holds  it  accord- 
ing to  its  own  institutions  and  laws.  And  the  relation  in 
which  the  port  of  Tampico  stood  to  the  United  States  while 
it  was  occupied  by  their  arms  did  not  depend  upon  the  laws 
of  nations,  but  upon  our  own  Constitution  and  acts  of  Con- 
gress. The  power  of  the  President  under  which  Tampico  and 
the  State  of  Tamaulipas  were  conquered  and  held  in  subjec- 
tion was  simply  that  of  a  military  commander  prosecuting  a 
war  waged  against  a  public  enemy  by  the  authority  of  his 
government.  And  the  country  from  which  these  goods  were 
imported  was  invaded  and  subdued,  and  occupied  as  the 
territory  of  a  foreign  hostile  nation,  as  a  portion  of  Mexico, 
and  was  held  in  possession  in  order  to  distress  and  harass  the 
enemy.  While  it  was  occupied  by  our  troops,  they  were  in 
an  enemy's  country,  and  not  in  their  own ;  the  inhabitants 
were  still  foreigners  and  enemies,  and  owed  to  the  United 
States  nothing  more  than  *the  submission  and  obedi-  r«/>-ig 
ence,  sometimes  called  temporary  allegiance,  which  is  ^ 
due  from  a  conquered  enemy,  when  he  surrenders  to  a  force 
which  he  is  unable  to  resist.  But  the  boundaries  of  the 
United  States,  as  they  existed  when  war  was  declared  against 
Mexico,  were  not  extended  by  the  conquest ;  nor  could  they 
be  regulated  by  the  varying  incidents  of  war,  and  be  enlarged 
or  diminished  as  the  armies  on  either  side  advanced  or 
retreated.     They   remained  unchanged..  And   every  place 


i  Qdotbd.    Hananer  ▼.   Woodruff,  16  Wall.,  447.    Citbd.  Ford  ▼.  SurgeU, 

7  Otto,  617. 
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which  was  out  of  the  limits  of  the  United  States,  as  pre- 
viously established  by  the  political  authorities  of  the  govern- 
ment, was  still  foreign ;  nor  did  our  laws  extend  over  it. 
Tampico  was,  therefore,  a  foreign  port  when  this  shipment 
was  made.^ 

Again,  there  was  no  act  of  Congress  establishing  a  custom- 
house at  Tampico,  nor  authorizing  the  appointment  of  a  col- 
lector, and,  consequently,  there  was  no  officer  of  the  United 
States  authorized  by  law  to  grant  the  clearance  and  authenti- 
cate the  coasting  manifest  of  the  cargo,  in  the  manner  directed 
by  law,  where  the  voyage  is  from  one  port  in  the  United 
States  to  another.  The  person  who  acted  in  the  character  of 
collector  in  this  instance,  acted  as  such  under  the  authority 
of  the  military  commander,  and  in  obedience  to  his  orders ; 
and  the  duties  he  exacted,  and  the  regulations  he  adopted, 
were  not  those  prescribed  by  law,  but  by  the  President  in  his 
character  of  commander-in-chief.  The  custom-house  was 
established  in  an  enemy's  country,  as  one  of  the  weapons  of 
war.  It  was  established,  not  for  the  purpose  of  giving  to  the 
people  of.  Tamaulipas  the  benefits  of  commerce  with  the 
United  States,  or  with  other  countries,  but  as  a  measure  of 
hostility,  and  as  a  part  of  the  military  operations  in  Mexico ; 
it  was  a  mode  of  exacting  contributions  from  the  enemy  to 
support  our  army,  and  intended  also  to  cripple  the  resources 
of  Mexico,  and  make  it  feel  the  evils  and  burdens  of  the  war. 
The  duties  required  to  be  paid  were  regulated  with  this  view, 
and  were  nothing  more  than  contributions  levied  upon  the 
enemy,  which  the  usages  of  war  justify  when  an  army  is  oper- 
ating in  the  enemy's  country.  The  permit  and  coasting 
manifest  granted  by  an  officer  thus  appointed,  and  thus  con- 
trolled by  military  authority,  could  not  be  recognized  in  any 
port  of  the  United  States,  as  the  documents  required  by  the 
act  of  Congress  when  the  vessel  is  engaged  in  the  coasting 
trade,  nor  could  they  exempt  the  cargo  from  the  payment  of 
duties. 

This  construction  of  the  revenue  laws  has  been  uniformly 
given  by  the  administrative  department  of  the  government 
in  every  case  that  has  come  before  it.  And  it  has,  indeed, 
been  given  in  cases  where  there  appears  to  have  been  stronger 
*ri  71  *P'^^^^  ^^^  regarding  the  place  of  shipment  as  a  domes^ 
■■  tic  port.  For  after  Florida  had  been  ceded  t^n  the 
United  States,  and  the  forces  of  the  United  States  had  taken 
possession  of  Pensacola,  it  was  decided  by  the  Treasury 
Department,  that  goods  imported  from  Pensacola  before  an 


1  QnoTBD.    New  Orleans  y.  Steamship  Co.,  20  Wall.,  898. 
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act  of  Congress  was  passed  erecting  it  into  a  collection  dis- 
trict, and  autliorizing  the  appointment  of  a  collector,  were 
liable  to  duty.  That  is,  that  although  Florida  had,  by  cession, 
actually  become  a  part  of  the  United  States,  and  was  in  our 
possession,  yet,  under  our  revenue  laws,  it8  ports  must  be 
regarded  as  foreign  until  they  were  establishea  as  domestic, 
by  act  of  Congress ;  and  it  appears  that  this  decision  was 
sanctioned  at  the  time  by  the  Attorney-General  of  the  United 
States,  the  law-officer  of  the  government.  And  although  not 
so  directly  applicable  to  the  case  before  us,  yet  the  decisions 
of  the  Treasury  Department  in  relation  to  Amelia  Island,  and 
certain  ports  in  Louisiana,  after  that  province  had  been  ceded 
to  the  United  States,  were  both  made  upon  the  same  grounds. 
And  in  the  latter  case,  after  a  custom-house  had  been  estab- 
lished by  law  at  New  Orleans,  the  collector  at  that  place  was 
instructed  to  regard  as  foreign  ports  Baton  Rouge  and  other 
settlements  still  in  the  possession  of  Spain,  whether  on  the 
Mississippi,  Iberville,  or  the  sea-coast.  The  Department  in 
no  instance  that  we  are  aware  of,  since  the  establishment  of 
the  government,  has  ever  recognized  a  place  in  a  newly 
acquired  country  as  a  domestic  port,  from  which  the  coasting 
trade  might  be  earned  on,  unless  it  had  been  previously  made 
so  by  act  of  Congress. 

The  principle  thus  adopted  and  acted  upon  by  the  execu- 
tive Department  of  the  government  has  been  sanctioned  by 
the  decisions  in  this  court  and  the  Circuit  Courts  whenever 
the  question  came  before  them.  We  do  not  propose  to  com- 
ment upon  the  diffierent  cases  cited  in  the  argument.  It  is 
sufficient  to  say,  that  there  is  no  discrepancy  between  them. 
And  all  of  them,  so  far  as  they  apply,  maintain,  that  under 
our  revenue  laws  every  port  is  regarded  as  a  foreign  one, 
unless  the  custom-house  from  which  the  vessel  clears  is 
within  a  collection  district  established  by  act  of  Congress, 
and  the  officers  granting  the  clearance  exercise  their  functions 
under  the  authority  and  control  of  the  laws  of  the  United 
States. 

In  the  view  we  have  taken  of  this  question,  it  is  unneces- 
sary to  notice  particularly  the  passages  from  eminent  writers 
on  the  laws  of  nations  which  were  brought  forward  in  the 
argument.  They  speak  altogether  of  the  rights  which  a  sov- 
ereign acquires,  and  the  powers  he  may  exercise  in  a  con- 
quered country,  and  they  do  not  bear  upon  the  question  we 
are  considering.  For  *in  this  country  the  sovereignty  r«a|Q 
of  the  United  States  resides  in  the  people  of  the  several  ^ 
States,  and  they  act  through  their  representatives,  according 
to  the  delegation  and  distribution  of  powers  contained  in  the 
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Constitution.  And  the  constituted  authorities  to  whom  the 
power  of  making  war  and  concluding  peace  is  confided,  and 
of  determining  whether  a  conquered  country  shall  be  perma- 
nently retained  or  not,  neither  claimed  nor  exercised  any 
rights  or  powers  in  relation  to  the  territory  in  question  but 
the  rights  of  war.  After  it  was  subdued,  it  was  uniformly 
treated  as  an  enemy's  country,  and  restored  to  the  possession 
of  the  Mexican  authorities  when  peace  was  conchided.  And 
certainly  its  subjugation  did  not  compel  the  United  States, 
while  they  held  it,  to  regard  it  as  a  part  of  their  dominions, 
nor  to  give  to  it  any  form  of  civil  government,  nor  to  extend 
to  it  our  laws. 

Neither  is  it  necessary  to  examine  the  English  decisions 
which  have  been  referred  to  by  counsel.  It  is  true  that  most 
of  the  States  have  adopted  the  principles  of  English  jurispru- 
dence, so  far  as  it  concerns  private  and  individual  rights. 
And  when  such  rights  are  in  question,  we  habitually  refer 
to  the  English  decisions,  not  only  with  respect,  but  in  many 
cases  as  authoritative.  But  in  the  distribution  of  political 
power  between  the  great  departments  of  government,  there 
is  such  a  wide  difference  between  the  power  conferred  on  the 
President  of  the  United  States,  and  the  authority  and  sover- 
eignty which  belong  to  the  English  crown,  that  it  would  be 
altogether  unsafe  to  reason  from  any  supposed  resemblance 
between  them,  either  as  regards  conquest  in  war,  or  any 
other  subje^ct  where  the  rights  and  powers  of  the  executive 
arm  of  the  government  are  brought  into  question.  Our  own 
Constitution  and  form  of  government  must  be  our  only  guide. 
And  we  are  entirely  satisfied  that,  under  the  Constitution  and 
laws  of  the  United  States,  Tampico  was  a  foreign  port,  within 
the  meaning  of  the  act  of  1846,  when  these  goods  were 
shipped,  and  that  the  cargoes  were  liable  to  the  dutv  charged 
upon  them.  And  we  shall  certify  accordingly  to  the  Circuit 
Court. 

Mr.  Justice  McLEAN  dissented. 


ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  on  the  point  or  ques- 
tion on  which  the  judges  of  the  said  Circuit  Court  were  op- 
posed in  opinion,  and  which  was  certified  to  this  court  for  its 
♦filQl  <^pi"^^"»  agreeably  *to  the  act  of  Congress  in  such  case 
•<  made  and  provided,  and  was  argued  by  counsel.  On 
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consideration  whereof,  it  is  the  opinion  of  this  court,  that 
Tampico  was  a  foreign  port  within  the  meaning  of  the  act  of 
Congress  of  July  30,  1846,  entitled  "An  act  reducing  the 
duties  on  imports,  and  for  other  purposes,"  and  that  the 
goods,  wares,  and  merchandise  as  set  forth  and  described  in 
the  record  were  liable  to  the  duties  charged  upon  them  under 
said  act  of  Congress.  Whereupon  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  it  be  so  certified  to  the  said  Cir- 
cuit Court. 


■•»•<• 


William  H.  Marriott,  Plaintiff  in  error,  v.  Frederick 
W.  Brunb,  John  C.  Brune,  and  William  H.  Brune, 
Copartners,  trading  under  the  Firm  of  F.  W.  Brune 
&  Sons. 

By  the  eleventh  section  of  the  act  of  Congress  passed  on  the  90th  of  July, 
1846  (Stat,  at  L.,  Pamphlet,  page  46),  the  duties  upon  imported  sugar  are 
fixed  at  thirty  per  cent,  ad  valorem. 

The  true  construction  of  this  law  is,  that  the  duty  should  be  charged  only 
upon  that  quantity  of  sugar  and  molasses  which  arrives  in  our  ports,  and 
not  upon  the  quantity  which  appears  by  the  invoice  to  have  been  shipped ; 
an  allowance  being  proper  for  leakage.' 

The  proviso  in  the  eighth  section,  viz.  *'  that  under  no  circumstance  shall  the 
duty  be  assessed  upon  an  amount  less  than  the  invoice  value,"  is  not  in 
hostility  with  the  above  construction,  because  the  proviso  refers  only  to  the 
price,  and  not  to  the  quantity. 

A  protest  made  after  the  payment  of  the  duties  charged,  and  after  the  case 
had  been  closed  up,  will  not  enable  a  party  to  recover  back  the  money  from 
the  collector ;  but  if  the  protest  be  made  in  a  single  case,  with  a  design  to 
include  subsequent  cases,  and  the  money  remains  in  the  hands  of  the  col- 
lector without  being  paid  into  the  trt>asury,  and  it  was  so  understood  by  all 
parties,  such  a  protest  will  entitle  the  importer  to  recover  the  money  from 
the  collector.' 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Maryland. 

It  was  an  action  of  assumpsit  brought  by  V.  W.  Brune  & 
Sons  against  William  H.  Marriott,  the  collector  of  the  port  of 
Baltimore,  to  recover  back  certain  duties  upon  importations 
of  sugar  and  molasses,  which,  it  was  alleged,  had  been  illegaly 
charged,  and  paid  under  protest. 

The  importations  were  made  in  various  vessels,  and  at 
various  times,  between  the  2d  of  February,  1847,  and  the  4th 
of  November,  1848. 

^  FoLU>WED.  United  States  v.  South-  Linn^  24  How.,  626. 

mayd^  post,  *646 ;  Lavorence  v.  Caswell,  *  Distinodishbd.    Warren  v.  Pecw- 

13  How.,  406;  Balfour  v.  SuUioan,  8  /ee,  2  Curt.,  236. 
Sawy.,  649,  6C0.      Citkd.    Belcher  v. 
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On  the  3d  of  February,  1847,  the  Secretary  of  the  Treasury 
addressed  to  Mr.  Marriott  the  following  letter : — 

♦620]  ♦"  Treamry  Department,  February  8rf,  1847. 

"Sib, — For  your  information  and  government,  in  regard 
to  allowances  to  be  made  for  deficiencies  and  leakage  on 
imports,  where  quantities  are  ascertained  by  weighing,  gaug- 
ing, or  measuring,  I  transmit  a  copy  of  my  instructions  to  the 
collector  of  New  Orleans,  of  the  30th  ultimo,  fixing  the  prin- 
ciples on  which  said  allowances  are  to  be  made. 

"  I  am,  very  respectfully,  your  obedient  servant, 

**  (Signed,)       R.  J.  Walker,  Secretary  of  the  Treasury. 
"Wm.  H.  Marriott,  Esq.,  (7oZfe^^or  of  the  Customs^  Baltimore, 

The  copy  of  the  instructions  referred  to  in  the  above  letter 
was  as  follows : — 

"  Treasury  Department,  January  30^A,  1847. 

"Sir, — In  reference  to  the  subject  stated  in  your  letter  of 
the  7th  instant,  respecting  allowances  for  deficiencies  and 
invoice  value,  I  would  remark,  that  the  law  makes  no  dia- 
tinction  between  articles  subject  heretofore  to  specific  rates 
of  duty,  but  now  liable  to  ad  valorem  duty,  in  the  mode 
of  ascertaining  quantities  with  a  view  to  fix  the  values  on 
which  the  duties  are  to  be  assessed.  Whatever  allowance, 
therefore,  would  have  been  made  under  former  laws  on  articles 
subject  to  specific  duty,  would  inure  under  existing  laws  on 
articles  of  the  same  description  now  liable  to  ad  valorem  rates 
of  duty.  Consequently,  where  the  specific  duty  was  hereto- 
fore levied  on  the  actual  quantity  landed,  as  ascertained  from 
actual  weighing,  gauging,  or  measuring,  the  same  course  is 
to  be  pursued  in  regard  to  the  same  description  of  articles 
under  existing  rates  of  duty. 

"  If,  therefore,  the  quantity  of  any  article  falls  short  of  the 
amount  given  in  the  invoice,  on  due  ascertainment,  as  before 
stated,  an  abatement  of  the  duties  to  the  extent  of  the  defi- 
ciency should  be  made.  If,  on  the  contrary,  it  be  found  to 
exceed  the  quantity  stated  in  the  invoice,  the  aggregate  cost 
or  value  must  be  made  to  correspond  with  such  increase,  and 
the  duties  estimated  and  assessed  accordingly. 

"  The  allowances  authorized  by  the  58th  and  59th  sections 
of  the  act  of  2d  March,  1799,  ch.  128,  to  which  you  refer,  are 
still  to  be  allowed.  It  is  therefore  to  be  observed,  that  the 
allowance  made  in  the  59th  section,  of  two  per  cent,  for  leak- 
age, applies  solely  to  the  case  of  liquors  known  in  commerce 
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as  such,   and  as  coutrndistinguished   from  liquids  of  any 
other  description. 

"  I  am,  very  respectfully,  your  obedient  servant, 

"R.  J.  Walkbk,  Secretary  of  the  Treasury. 
"  Denis  Pribuk,  Collector  of  the  Customs,  New  Orleans'' 


*0n  the  24th  of  March,  1847,  the  Treasury  Depart-  r^ton^ 
nient  issued  the  following  circular,  through  the  me-  ^ 
diuni  of  the  telegraph  : — 

"  H.  Mag.  Telegraph,  March  24,  1847,  Washington. 

"  Sir, — By  direction  of  the  Secretary  of  the  Treasury,  you 
are  rec] nested  to  make  no  allowances  for  deficiencies  to  in- 
voices until  further  advised. 

"  (Signed,)  Mc.  Young,  Chief  Clerk. 

"  L.  M.  Chasteau,  U.  S.  TeV 

On  the  same  day,  the  following  circular  was  transmitted 
through  the  post-office  : — 

CirctUar  to  Collectors  and  other  Officers  of  the  Customs. 

"  Th'easury  Department,  March  24,  1847. 

"  The  attention  of  the  Department  having  been  specially 
called  to  the  subject  of  allowances  for  deficiency,  drainage, 
leakage,  and  breakage,  under  the  existing  laws,  and  partic- 
ularly in  reference  to  the  provisions  of  the  58th  and  59th  sec- 
tions of  the  act  of  2d  March,  1799,  it  is  decided  that  in  all 
cases  where  allowances  are  claimed  under  said  sections,  or 
either  of  them,  the  appraisers,  or  other  proper  officers,  shall 
first  ascertain  whether  any  deficiency,  damage,  leakage,  or 
breakage  has  occurred  during  the  voyage  of  ini]>ortation,  by 
stress  of  weather  or  other  accident  at  sea,  and  if  so,  and  the 
actual  leakage,  deficiency,  or  breakage  cannot  be  otherwise 
ascertained,  then  to  make  the  allowance  as  the  case  may  be, 
for  draught,  tare,  leakage,  or  breakage,  to  the  extent  author- 
ized by  said  sections ;  but  if  said  damage,  deficiency,  leakage, 
or  breakage,  so  occurring  as  before  mentioned,  shall  be  found 
by  said  appraisers  or  other  officers  to  be  less  than  the  amount 
authorized  by  said  sections,  then  the  allowance  shall  only  be 
for  the  actual  damage,  deficiency,  leakage,  or  breakage  ;  and 
if  the  amount  be  ascertained  to  be  actually  greater  than  the 
amount  allowed  in  said  sections,  the  actucil  damage,  deficiency, 
leakage,  or  breakage  shall  still  be  allowed,  subject  to  limita- 
tions and  restrictions  imposed  by  former  circulars. 
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"  It  must  be  remembered  that  draught  can  be  allowed  only 
on  articles  imported  in  bulk,  and  tare- on  articles  imported  in 
casks,  barrels,  bags,  boxes,  or  other  packages,  and  leakage  in 
the  case  of  liquors ;  but  when  there  is  an  allowance  for  tare, 
draught,  leakage,  or  breakage,  it  must  be  confined  to  a  sepa- 
rate allowance  for  one  of  them,  and  cannot  be  extended  to  two 
or  more. 

^'  Under  the  58th  section,  the  allowance  for  draught  or  tare 
*r221  **^®  ^^^^  permitted  on  *  articles  subject  to  duty  by 
-I  weight ' ;  and  under  the  69th  section,  the  allowance 
for  leakage  and  breakage  is  confined  to  liquors  '  subject  to 
duty  by  the  gallon ' ;  and  there  are  no  duties  imposed  by  the 
act  approved  30th  July,  1836,  either  by  weight  or  gallon ;  it 
is  an  extremely  liberal  construction  to  allow  in  any  case  any 
operation  whatever  to  those  sections,  even  to  the  limited  ex- 
tent permitted  by  these  instructions. 

"  (Signed,)         R.  J.  Walker,  Secretary  of  the  Treasury. 


»> 


4fc 


m 

.  On  the  9th  of  April,  1847,  Brune  &  Sons  addressed  the  fol- 
lowing protest  to  the  collector  at  Baltimore  : — 

"  Baltimore,  dth  April,  1847. 

Gen.  Wm.  H.  Marriott,  Collector  of  the  Port  of  Baltimore. 
Dear  Sir,-  Having  been  informed  that  it  is  the  intention 
of  the  Secretary  of  the  Treasury  not  to  make  allowance  on 
the  payment  ox  duties  on  such  articles  as  may  result  here  less 
in  quantity,  from  loss  in  weight  or  leakage,  than  at  the  time 
of  shipment,  for  instance,  sugar,  molasses,  &c.,  and  on  which 
a  duty  ad  valorem  of  the  invoice  is  exacted,  we  hereby  protest 
against  the  payment  of  such  entire  amount  of  duty,  being  of 
opinion  that  the  law  at  present  in  force  authorizes  an  allow- 
ance for  actual  loss  in  weight  or  gauge,  as  shown  by  the  dif- 
ference in  ifiie  invoice  and  the  returns  of  the  weighers  and 
gangers  of  such  cargoes  after  delivery  in  this  port. 

"  We  desire  that  this  protest  should  extend  to  all  out  im 
portations  of  sugar  and  molasses  since  the  operation  of  the 
present  tariff,  viz. : — 

Water  Witch,  from  Aricibo,  entered  17th  November,  1846. 
J.  E.  Ridgway,  from  Aricibo,  entered  8th  February,  1847. 
Juliet,  from  St.  Thomas,  entered  15th  February,  1847. 
United  States,  from  Ponce,  entered  26th  February,  1847. 
San  .Jacinto,  from  Havana,  entered  26th  February,  1847. 
Creed,  from  Cardinas,  entered  1st  March,  1847.- 
At  New  York,  O.  Thompson,  from  Aricibo,  entered  3d  March, 
1847. 
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At  New  York,  Sophia,  from  Ponce,  entered  4th  March,  1847. 
At  New  York,  Sarah  Adams,  from  Ponce,  entered  9th  March, 

1847. 
At  New  York,  Seboris,  from  Mavaguez,  entered  10th  March, 

1847. 
Francis  Partridge,  from  Ponce,  entered  2d  April,  1847 ;  and 
Oceola,  from  Mayaguez,  entered  this  day. 

"  The  protest  upon  our  previous  importations  was  not  made 
*at  the  time  of  entry,  because  we  were  informed  that  r«£»oQ 
a  fair  allowance  would  be  made,  but  regret  now  to  L 
learn  that  the  original  instructions  of  the  Secretary  of  the 
Treasury  have  been  countermanded.  We  are  credibly  in- 
formed that  allowances  have,  in  cases  similar  to  the  above, 
actually  been  made  in  neighboring  places,  and  we  think  our- 
selves entitled  to  equal  consideration,. 

"  We  have  the  honor  to  be,  dear  Sir,  your  most  obedient 
servants, 

"  (Signed,)  F.  W.  Brunb  &  Sons." 

On  the  28th  of  June,  1847,  Brune  &  Sons  addressed  the  fol- 
lowing letter  to  the  Secretaiy  of  the  Treasury : — 

'^Baltimore,  June  28tA,  1847. 

"  Sir, — We  are  informed  by  the  collector  of  the  customs  of 
this  pgrt,  that  he  will  refund  us,  on  our  importations  of 
inola^es,  the  differences  of  duty  calculated  at  thirty  per  cent. 
ad  valorem  on  invoice  amount,  and  what  the  same  would  be, 
taking  the  net  gauge  of  the  casks  here  as  the  basis ;  in  t)ther 
words,  allowing  for  the  loss  of  molasses  on  the  voyage.  The 
collector  says,  that  he  will  make  this  return  on  importations 
made  from  the  1st  of  May  last.  Now,  we  have  been  protest- 
ing against  the  full  duty,  which  has  been  exacted  from  us 
since  a  length  of  time,  and  we  would  respectfully  inquire 
whether,  in  your  opinion,  we  are  not  entitled  to  a  similar 
return  on  all  our  importations  since  the  1st  of  December  last, 
when  the  present  tarifip  went  into  operation.  If  such  is  your 
decision,  will  you  direct  instructions  to  that  effect  to  be  given 
to  the  collector  ? 

"  We  would  further  respectfully  ask  whether  you  do  not 
think  the  duty  upon  sugar  (especially  Muscovado,  which 
from  its  nature  is  subject  to  a  considerable  loss  on  the  voy- 
age) should  be  estimated  in  the  same  manner  as  that  on 
molasses ;  namely,  calculating  thirty  cents  ad  valorem  on  the 
cost  of  the  weight  landed  here,  not  on  the  weight  shipped ; 
thus  making  an  allowance  for  an  unavoidable  drainage,  oi 
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rather  only  charging  duty  on  the  pounds  of  sugar  actually 
brought  into  the  country  and  into  consumption. 

"  Hoping  you  will  favor  us  with  an  answer  to  our  foregoing 
inquiries,  we  remain,  &c.,  &c." 


To  which  letter  the  following  reply  was  received : — 

"  Treasury  Department^  Augvst  9thy  1847. 

"  Gentlemen  : — In  reply  to  your  letter  of  the  6th  instant, 
covering  a  copy  of  your  former  letter  of  the  28th  of  June  last, 
*fi24.1  **s'^^S  ^  have  the  principles  of  the  circular  of  the 
-I  27th  of  May  last  applied  in  the  case  of  importations  of 
molasses  made  prior  to  the  date  of  said  circular,  I  beg  respect- 
fully to  refer  you  to  the  inclosed  copy  of  the  decision  ot  the 
Department  on  a  similar  application  from  Moses  Taylor  and 
others,  importers  of  molasses  at  the  port  of  New  York,  dated 
the  16th  ultimo. 

^^  I  would  add,  that  the  Department  has  not  deemed  it 
expedient  to  apply  the  principles  of  the  circular  of  the  27th 
of  May  last  to  the  importations  of  sugar. 

Very  respectfully, 

"  McC.  Young, 
Acting  Secretary  of  the  Treasury. 

" Messrs.  F.  W.  Brunb  &  Sons,  Baltimore'* 

The  letter  to  Moses  Taylor  and  others,  referred  to  in  the 
above  letter,  was  as  follows : — 


4( 


Letter  from  the  Secretary  of  the  Trea>9ury  to  Moses  Taylor 
and  others^  importers  of  molasses^  ifew  Fork. 


ft4 
44    ~ 


Treasury  Department^  July  IGtK,  1847. 

Gentlemen  : — The  Department  duly  received  the  letter 
signed  by  yourselves  and  other  importers  of  molasses,  at  the 
port  of  New  York,  dated  the  2d  ultimo,  asking  to  have  the 
principles  established  by  the  circular  instructions  of  the  27th 
of  May  last,  for  estimating  the  loss  or  deficiency  in  the  article 
of  molasses  occasioned  by  fermentation,  stress  of  weather,  or 
accident  during  the  voyage  of  importation,  applied  to  all 
importations  oi  molasses  made  prior  to  the  date  of  said 
instructions,  runing  back  to  the  day  the  present  tariff  went 
into  operation. 

"In  reply,  I  would  respectfully  state  that  the  Department 
does  not  feel  authorized,  under  the  circumstances  of  the  case, 
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to  ffive  a  retrospective  effect  to  the  regulations  referred  to,  as 
desired  in  your  application.    Very  respectfully, 

"  K.  J.  Walkbb, 
Secretary  of  the  Treamry^ 


On  the  5th  of  June,  1848,  the  following  circular  was  issued 
by  the  Treasury  Department : — 

"  Jwrw  bth,  1848. 

^^  Your  attention  is  called  to  circular  instruction  of  the 
Department,  24th  March,  1847,  on  subject  of  allowance  for 
denciency,  &c.  It  is  represented,  that  at  some  of  the  ports, 
notwithstanding  those  instructions,  allowance  is  made  for 
tare  and  draught  beyond  actual  deficiency.  This  must  in  no 
case  be  permitted,  nor  can  any  allowance  be  made  in  any 
case,  whether  *under  the  name  of  tare,  or  draught,  or  r»z*oe 
otherwise,  beyond  the  actual  deficiency  which  has  '• 
occurred  during  the  voyage  of  importation  by  stress  of 
weather  or  accident  at  sea. 

^^As  regards  allowance  for  lost  or  missing  packages,  or 
separate  articles,  included  in  the  manifest,  but  not  found  in 
vessel  at  unlading  in  United  States,  you  will  be  governed  by 
regulation  in  circular  of  31st  December,  1847,  p.  1 ;  but  in 
cases  where  no  such  package  has  been  lost  or  missing,  no 
allowance  or  abatement  of  duties  can  be  made  for  any  alleged 
deficiency  in  any  of  [the]  packages  imported,  such  allowance 
or  abatement  being  exclusively  confined  to  actual  deficiency 
of  any  article  which  may  be  discovered  in  packages  when 
opened,  as  prescribed  in  last  proviso  to  21st  section  of  act  of 
30th  August,  1842,  it  being  observed,  as  enjoined  in  circular 
of  18th  December,  1847,  that  such  allowance  can  then  only 
be  made  in  cases  where  [it]  satisfactorily  appears  to  apprais- 
ers^ that  the  package  had  not  been  before  opened  after  ship- 
ment for  United  States,  and  where  the  package  has  not 
passed  out  of  custody  of  officers  of  customs. 


T> 


The  general  protest  made  on  the  9th  of  April,  1847,  by 
Messrs.  Brune  &  Sons,  has  been  already  set  forth.  After* 
wards  they  made  a  special  protest  in  each  of  six  several  im- 
portations, but  there  were  thirteen  other  importations  made 
after  the  9th  of  April,  1847,  respecting  which  they  relied 
upon  the  efficacy  of  the  general  protest  of  that  day. 

After  the  decision  of  the  court  in  Cary  v.  Curtis^  8  How., 
236,  Congress  passed  an  act,  on  the  26th  of  February,  1845, 
which,  among  other  things,  provides : — "  Nor  shall  any  action 
be  maintained  against  any  collector,  to  recover  the  amount 
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of  duties  so  paid  under  protest,  unless  the  said  protest  be 
made  in  writing,  and  signed  by  the  claiijiant,  at  and  before 
the  payment  oi  such  duties,  setting  forth  distinctly  and  spe- 
cifically the  grounds  of  objection  toi  the  payment  thereof/* 
See  this  act,  and  the  second  section  of  the  act  of  1839,  which 
it  was  designed  to  alter  and  explain,  5  Stat,  at  L.,  349. 

One  of  the  questions  before  the  court  was,  whether  under 
this  act  the  general  protest  made  on  the  9th  of  April,  1847, 
would  cover  importations  made  after  that  day. 

On  the  4th  of  November,  1848,  Brune  &  Sons  brought 
their  action  against  Marriott  in  the  Circuit  Court.  At  April 
term,  1849,  the  cause  came  on  for  trial,  when  the  following 
statement  of  facts  was  agreed  upon  by  the  counsel.  It  is  not 
necessary  to  copy  the  tabular  statements  referred  to,  because 
the  explanation  of  them  is  deemed  sufficiently  mtelligible. 

♦626]  *"  Statement  of  Facts. 

^'  It  is  admitted  that  the  schedule  A,  herewith  filed,  to  be 
taken  as  part  of  this  statement,  in  its  first,  second,  and  third 
columns,  correctly  exhibits  the  importations  of  sugar  and 
molasses  by  the  plaintiffs  into  the  port  of  Baltimore,  between 
the  8th  of  Febi'nary  and  the  8th  of  November,  A.  D.,  1847, 
both  inclusive,  and  likewise  the  names  of  the  vessels  by  which, 
and  the  places  from  which,  such  importations  were  made,  and 
the  dates  of  the  entries  of  such  importations ;  that  column  four 
exhibits  the  kind  of  goods  so  imported,  and  how  they  were 
contained  ;  that  column  five  exhibits  the  quantity  in  pounds 
of  the  sugar,  and  in  gallons  of  the  molasses,  shipped  in  the 
West  Indies,  as  stated  in  the  invoices  which  accompanied  such 
importations ;  that  column  seven  exhibits  the  dutiable  value 
in  foreign  currency  (including  all  costs  and  charges)  of  the 
goods  nientioned  in  the  said  invoices ;  which  in  column  eight 
is  changed  into  American  currency,  and  upon  this  value  du- 
ties were  computed  and  exacted  by  the  defendant  of  the 
plaintifiG^  and  paid  by  them  in  order  to  get  possession  of  their 
said  goods,  and  that  the  amounts  of  duties  so  exacted  and 
paid  are  stated  in  column  nine. 

"  It  is  further  admitted,  that  all  the  goods  im^wrted  by  the 
plaintiffs,  as  aforesaid,  after  tlieir  arrival  and  entry  at  the 
custom-house,  were  by  the  direction  of  the  defendant  sub- 
mitted to  the  examination  of  weighers  and  gangers,  officera 
belonging  to  the  custom-house,  and  who  made  returns  of  the 
weight  and  gauge  respectively  of  the  goods  submitted  to 
them,  which  returns  are  correctlj^  exhibited  in  column  six. 

"It  is  further  admitted,  that  if  column  eight  correctly  ex- 
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hibits  the  value  at  the  place  of  shipment  of  the  quantity  of 
goods  mentioned  in  the  invoices,  including  costs  and  charges, 
and  exhibited  in  column  five  as  having  been  shipped,  then 
column  ten  exhibits  the  proportionate  value  at  the  place  of 
shipment  of  the  diminished  quantity  of  goods,  as  ascertained 
by  said  o£Qcers  to  have  arrived  in  Baltimore,  and  exhibited 
in  column  six,  including  their  proportionate  share  of  costs 
and  charges;  that  column  eleven  exhibits  the  amount  of 
duty,  at  thirty  per  cent,  ad  valorem^  on  the  goods  as  valued 
in  column  ten  ;  that  column  twelve  exhibits  the  excess  of 
duties  alleged,  by  the  plaintiffs  to  have  been  overpaid  by 
them,  and  the  aggregate  of  the  sums  in  this  column  consti- 
tutes the  claim,  without  interest,  which  they  seek  to  recover 
in  this  action. 

"  The  plaintiffs  also  claim  interest  on  the  alleged  over-pay- 
ments appearing  in  colUmn  twelve,  from  the  time  of  such 
•payments  respectively,  and  which  interest  is  to  be  r^fioy 
hereafter  correctly  ascertained.  ^ 

'^  It  is  agreed  that  column  ten  of  schedule  B  exhibits  the 
value  in  American  currency  of  the  deficiency  of  the  goods 
ujjon  arrival,  as  compared  with  the  invoices,  agreeably  to  the 
ascertainment  of  the  actual  quantit}'  of  goods  arrived,  by  the 
ganger  and  weigher  respectively,  no  account  being  taken  of 
costs  and  charges,  exce[)t  in  the  case  of  molasses,  the  propor- 
tion of  commission  being  allowed  on  that  article. 

*^It  is  also  agreed,  that  column  eleven  in  said  schedule 
exhibits  the  amount  of  thirty  per  cent,  on  the  value  of  such 
deficiency  so  exhibited. 

"  It  is  further  admitted,  that  the  above-mentioned  deficiency 
between  the  quantity  of  goods  which  arrived,  according  to  the 
returns  of  the  government  officers,  and  that  appearing  in  the 
invoices,  occurred  on,  and  was  produced  by,  the  voyage  of 
importation.  And  it  is  also  admitted,  tliat  allowances  for 
damage  to  sugar  and  molasses  injured  by  a  peril  of  the  sea 
on  the  voyage  of  importation  are  calculated  in  the  mode  con- 
tended for  by  the  plaintiffs  as  the  true  mode  of  ascertaining 
their  alleged  over-payments. 

''  It  is  further  admitted,  that  upou  the  9th  of  April,  1847, 
the  plaintiffs  addressed  and  delivered  to  the  defendant  the 
general  notice  or  protest  in  writing  signed  by  them,  and  here- 
with filed,  marked  C  ;  and  likewise,  at  the  time  of  the  entries 
t)f  the  cargoes  of  the  Uzardo,  Samuel  G.  Mitchel,  Isabella,  G. 
W.  Russell,  W.  J.  Watson,  and  Aristes,  respectively  addressed 
and  delivered  to  the  defendant  a  special  notice  or  protest  in 
writing,  signed  by  them,  and  copies  of  which  protests  are 
herewith  filed,  marked  D. 
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**  It  is  further  submitted,  whether  the  protest  of  the  9th 
April,  1847,  can  be  applied  to  the  excess  of  duties  claimed  to 
have  been  paid  unjustly  upon  the  cargoes  of  any  vessels  on 
whose  cargoes  the  deficiencies  were  ascertained  and  finally 
adjusted  before  the  date  of  said  protests,  and  whether  it  can 
be  applied  to  the  cargoes  of  those  vessels  whose  deficiencies 
were  not  finally  adjusted  by  the  impost  clerk,  and  whose 
duties  were  not  finally  charged  to  the  collector  in  his  accounts 
until  after  said  protest,  although  said  deficiencies  were  ascer- 
tained in  fact  by  the  ganger  and  weigher  respectively ;  and 
whether  such  general  protest  can  be  applied  to  any  subse- 
quent importations  and  payments  of  the  plaintiffs  in  regard 
to  which  there  was  no  especial  protest. 

"  And  it  is  admitted,  that  the  deficiencies  upon  all  the  car- 
goes arriving  before  the  Sarah  Adams  had  been  ascertained 

*6281  ^^  *  S^"S®^  ^"^  weigher  respectively,  and  returned 
J  by  them  to  the  defendant,  and  had  been  finally  adjusted 
by  the  impost  clerk,  and  that  the  duties  on  such  cargoes  had 
been  charged  to  the  defendant  in  his  accounts  with  the  treas- 
ury before  the  9th  of  April,  1847 ;  but  it  is  admitted,  that 
although  the  ganger  and  weigher  had  returned  to  the  defend- 
ant the  deficiencies  on  the  cargoes  of  the  Sarah  Adams,  Se- 
bois,  and  Magnolia,  yet  that  the  impost  clerk,  whose  duty  it 
is  to  compare  such  returns  with  the  invoices,  did  not  act 
thereon  and  ascertain  and  adjust  the  true  amount  of  duties 
due  on  such  cargoes,  and  report  thereon  to  the  defendant, 
until  after  the  said  9th  of  April,  1847. 

"  And  it  is  further  admitted,  that  the  ganger  and  weigher 
did  not  make  their  returns  of  the  deficiency  in  the  cargo  of 
the  Frances  Partridge  until  the  10th  of  April,  1847. 

"  It  is  also  admitted,  that  the  custom  of  the  importing  mer- 
chants of  Baltimore  in  the  sale  of  sugar  and  molasses  is  as 
follows,  viz. : — Sugar  is  sold  per  pound,  that  is,  at  a  given 
price  per  hundred  pounds,  and  molasses  per  gallon,  upon  the 
quantity  returned  by  the  weigher  and  ganger  as  having  been 
imported,  without  any  reference  in  either  case  (as  to  the 
price)  whether  a  deficiency  in  quantity  has  been  suffei'ed  on 
the  voyage  of  importation  or  not,  and  also  that  in  no  case  is 
the  cask  in  which  the  sugar  or  molasses  is  contained  sold 
separately  by  said  importing  merchants. 

"  And  it  is  also  admitted,  that  in  all  importations  of  sugar 
from  Porto  Rico  no  charge  for  casks  appears  in  the  invoices, 
but  that  in  importations  of  molasses  from  that  island,  and  of 
sugar  and  molasses  from  Cuba,  a  separate  charge  is  made  for 
the  cask. 

"  It  is  agreed,  that  any  acts  of  Congress,  and  the  instruo- 
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tions  of  the  Secretary  of  the  Treasury,  and  his  correspond- 
ence with  the  plaintiffs,  may  be  referred  to  by  either  party 
for  whatever  purpose  they  may  be  legally  available. 

"  Upon  the  foregoing  statement  of  facts,  the  questions  to 
be  submitted  to  the  court  are, — 

"  First.  Whether  the  amount  of  duties,  or  any  part  thereof, 
exacted  by  the  defendant  and  paid  by  the  plaintiff^s  was  ille- 
gally exacted,  by  reason  of  being  charged  upon  the  entire 
amount  and  value  of  the  goods  appearing  'in  the  invoices  to 
liave  been  shipped,  without  any  allowance  for  the  deficiency 
in  weight  or  gauge  from  the  voyage  of  importation,  as  shown 
by  the  returns  of  the  government  officers ;  and, 

"  Secondly.  Whether  the  plaintiflFs  can  recover  back  in  this 
suit  the  duties  so  exacted,  [or]  any  part  thereof. 

"  If  upon  these  questions  the  opinion  of  the  court  should 
be  *in  favor  of  the  plaintiffs,  then  the  court  shall  give  r^cnq 
judgment  for  the  plaintiffs,  with  costs  ;  but  if  on  these  ^ 
questions  the  opinion  of  the  court  should  be  in  favor  of  the 
defendant,  then  judgment  shall  be  entered  for  the  defendant, 
with  costs.  And  it  is  further  agreed,  that  if  the  judgment  in 
this  case  should  be  in  favor  of  the  plaintiffs,  the  amount, 
including  interest,  for  which  the  judgment  shall  be  entered 
up  may  be  hereafter  calculated,  in  conformity  with  the  prin- 
ciples which  the  court  shall  decide  to  govern  the  case,  with 
liberty  to  either  party  to  appeal  from  the  judgment  of  the 
court,  and  with  the  further  agreement,  as  (jart  of  this  state- 
ment, that  the  court  shall  be  at  liberty  to  draw  such  infer- 
ences from  the  facts  above  stated  as  a  jury  might  or  would 
draw  therefrom,  and  that  either  party  shall  hereafter  have 
power  to  add  to  this  statement  any  fact  admitted  by  the  other 
arty  to  exist,  which  may  be  deemed  essential  by  the  court 
or  the  proper  decision  of  the  above  questions. 

"Brown  &  Brtj^b, for  Plaintiffs. 
W.  L.  Marshal,  for  Defendant.'* 


K 


Upon  this  statement  of  facts  the  opinion  of  the  Circuit 
Court,  as  delivered  by  Mr.  Chief  Justice  Taney,  was,  that  the 
allowance  for  drainage  and  leakage  ought  to  be  made,  and 
that  the  reduction  ought  to  be  made  according  to  the  dutia- 
ble value  of  the  portion  lost.  With  respect  to  the  sufficiency 
of  the  protest,  the  court  held  that  the  protest  of  9th  April, 
1847,  could  not  apply  to  payments  previously  made,  and  the 
plaintiff  was  not  Entitled  to  recover  them  ;  but  that  it  cov- 
ered all  cargoes  where  the  duties  had  not  before  been  finally 
assessed  and  adjusted  by  the  collector. 

The  court  thereupon  entered  judgment  for  the  plaintiffs, 
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on  the  case  stated,  for  the  damages  laid  in  the  declaration, 
and  costs,  to  be  released  on  payment  of  $5,274.29,  with 
interest  from  the  19th  of  May,  1849,  until  paid,  and  costs 
of  suit. 

From  this  judgment  Mr.  Marriott  sued  out  a  writ  of  error, 
and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Johnson  (Attorney-General),  for 
the  plaintiff  in  error,  and  Mr.  Brune^  for  the  defendants 
in  error. 

Mr.  Johnson  made  the  following  points : — 

1.  That  the  duties  were  properly  assessed  upon  the  amount 
of  the  invoices,  under  the  eighth  section  of  the  Tariff  Act  of 
1846. 

2.  That  the  loss  of  the  sugars  from  drainage  entered  into 
the  estimation  of  their  value  at  the  time  oi  purchase,  and 
their  cost  to  the  importer  at  the  time  of  landing  in  this 
country. 

*6^01  *^'  That  the  general  protest  of  9th  April,  1845,  is 
-'  not  sufficient  to  cover  the  duties  on  sugars  imported 
subsequent  thereto,  but  that  a  protest  in  each  subsequent 
importation  is  required  by  law.  Act  of  26th  February,  1845 
(5  Stat,  at  L.,  727). 

4.  That  the  protest  must  be  made  at  and  before  the  pay- 
ment of  the  estimated  duties,  this  payment  being  necessary 
to  obtain  the  goods  by  the  importer.  Act  of  26th  February, 
1846  (6  Stat,  at  L.,  727)  ;  §  49  of  the  Act  of  2d  March,  1799 
(1  Stat,  at  L.,  664). 

In  the  course  of  his  argument,  Mr.  Johnson  referred  to  the 
following  Treasury  circulars,  in  addition  to  those  above 
stated : — Mr.  Secretary  Walker  to  Collectors  and  other  Offi- 
cers of  the  Customs,  26th  November,  1846  (1  Mayo,  849) ; 
24th  March,  1847  (Id.,  360);  27th  May,  1847  (Id.,  362);  31st 
December,  1847  (Id., 404,  et  sea.;  see  voce  "Allowances,"  406 ; 
see  also  voce  "  Invoices,"  407) ;  5th  June,  1848  (printed 
copy)  ;  12th  June,  1848  (printed  copy) ;  1st  February,  1849 
(printed  copy).  Mr.  Secretary  Meredith,  27th  July,  1849 
(printed  copy)  ;  10th  August,  1849  (printed  copy). 

Mr.  Brune^  for  the  defendants  in  error,  made  the  following 
points : — 

1.  That  they  were  only  chargeable  by  law  with  duties 
upon  the  value  of  quantities  of  goods  actually  imported  by 
them,  as  shown  by  the  returns  of  tlie  weighmasters  and 
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gaueers,  and  not  upon  the  value  of  any  portions  of  such 
goods  lost  upon  the  voyage  of  importation. 

2.  That,  as  there  is  no  evidence  in  the  case,  by  appraise- 
ment or  otherwise,  of  any  undervaluation  in  the  invoice 
value  of  the  goods  shipped  at  the  foreign  ports,  the  invoice 
values  must  be  held  to  be  the  true  dutiable  values  of  the 
goods  so  shipped ;  and,  as  full  duties  have  been  exacted 
from  the  defendants  in  error  upon  the  whole  quantity  of 
goods  shipped,  and  as  if  it  had  all  arrived,  without  any  allow- 
ance or  deduction  for  such  portion  of  such  goods  as  was  lost 
on  the  voyage,  they  may  now  recover  the  sums  exacted  by 
way  of  duty  upon  the  portion  of  goods  so  lost. 

3.  That  the  defendants  in  error,  by  the  protest  of  the  9th 
of  April,  1847,  and  their  other  protests  subsequent  thereto, 
have  suflBciently  complied  with  the  provisions  of  the  act  of 
1845,  ch.  22 ;  and  under  them  the  plaintiff  in  error  is  liable 
in  this  action  for  the  sums  exacted  by  way  of  duty  upon 
goods  lost  by  leakage  or  drainage  on  the  voyage  of  impoi-ta- 
tion,  belonging  to  all  the  cargoes  entered  on  and  after  that 
day,  as  well  as  belonging  *to  cargoes  previously  r«gQi 
entered,  but  which  were  not  then  finally  adjusted.  ^■ 

In  the  argument  of  the  first  and  second  points,  the  counsel 
referred  to  the  following  acts  of  Congress : — 1799,  ch.  22,  §§ 
21,  49,  72  (1  Stat,  at  L.,  627) ;  1818,  ch.  79,  §§  4,  5,  9,  15  (8 
Stat,  at  L.,  433) ;  1823,  ch.  21,  §§  1,  4,  5, 16  (3  Stat,  at  L., 
729)  ;  1828,  May  19,  §  8  (4  Stat,  at  L.,  273) ;  1832,  July  14, 
§§  7, 15  (4  Stat,  at  L.,  691,  593) ;  1842,  ch.  270,  §§  16,  21, 
24  (5  Stat,  at  L„  548) ;  1846,  July  30,  §§  1,  4,  8. 

And  to  the  following  acts,  authorizing  allowances : — 1799, 
ch.  22,  §§  52,  58,  59  (1  Stat,  at  L.,  627) ;  1818,  ch.  79,  §§  15, 
16  (3  Stat,  at  L.,  433) ;  1823,  ch.  21,  §  21  (3  Stat,  at  L., 
729)  ;  1842,  ch.  270,  §  21  (5  Stat,  at  L.,  548),  to  be  taken  in 
connection  with  §  22  of  the  act  of  1818,  and  §  15  of  the  act 
of  1823,  just  cited. 

And  to  the  following  acts  in  construction  of  the  proviso  of 
the  eighth  section  of  the  act  of  1846,  viz. : — 1818,  ch.  79,  §§  9, 
11,  12,  15  (3  Stat,  at  L.,  433)  ;  1823,  ch.  21,  §§  13, 14,  21  (3 
Stat,  at  L.,  729). 

For  the  construction  of  the  term  imports^  to  United  States 
V.  Lyman^  1  Mason,  482 ;  United  States  V.  Lindsey^  1  Gall., 
865 ;   UniUd  States  v.  Vowell,  5  Cranch,  368. 

Upon  the  third  point,  to  the  acts  of  1839,  ch.  82,  §  2  (5 
Stat,  at  L.,  348)  ;  1845,  ch.  22  (5  Stat,  at  L.,  727)  ;  and  to 
Elliot  v.  Swartwovt^  10  Pet.,  137 ;  Swartwaut  v.  GHkan^  8 
How.,  210,  239-241,  256  ;  Oasy  v.  Curtis,  Id.,  251. 
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Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

The  plaintiflF  in  error  in  this  case  seeks  to  reverse  a  judg- 
ment below,  which  enabled  the  Brunes,  as  importers  of  certain 
sugars  into  Baltimore,  to  recover  back  from  the  collector  a 
supposed  excess  of  duties,  which  had  been  paid  upon  them. 
In  some  of  the  cargoes  there  was  a  small  quantity  of  molasses, 
but  both  are  regarded  as  resting  on  the  same  basis.  The 
points  involved  are  three  in  number. 

1.  What  should  be  the  true  amount  of  duties  in  this  case 
under  our  revenue  system,  looking  to  the  general  legislation 
on  the  subject,  and  to  the  nature  of  the  transaction  ? 

2.  Whether  the  result  which  may  be  thus  obtained  should 
be  affected  or  prevented  by  the  special  proviso  in  the  eighth 
section  of  the  law  of  1846  ? 

8.  Whether  the  protests,  filed  by  the  importers,  were  such 
as  to  enable  them  in  point  of  law  to  recover  back  all  which 
has  been  allowed  by  the  court  below  ? 

In  considering  the  first  question,  it  is  to  be  noticed  that  the 
*RW1  *d^^i6S  to  be  paid  on  imported  sugar  are  now  regulated 
^^^i  chiefly  by  the  act  of  Congress  of  July  30th,  1846.  (9 
Stat,  at  L.,  46.)  By  the  eleventh  section  of  that  act  the 
duties  are  fixed  at  thirty  per  cent,  ad  valorem.  The  coUector 
here  exacted  that  rate  on  the  quantity  of  sugar  named  in  the 
invoice  and  shipped  from  foreign  ports.  But  the  quantity 
which  arrived  and  was  entered  here  was  less  than  that 
shipped,  by  drainage  and  waste,  to  the  extent  of  near  five 
per  cent.;  and  the  defendants  contended  that  the  duty 
should  be  paid  only  on  the  diminished  quantity. 

The  general  principle  applicable  to  such  a  case  would  seem 
to  be,  that  revenue  should  be  collected  only  from  the  quan- 
tity or  weight  which  arrives  here.  That  is,  what  is  imported^ 
— for  nothing  is  imported  till  it  comes  within  the  limits  of  a 
port.  (See  cases  cited  in  Harrison  v.  Fb«e,  9  How.,  372.) 
And  by  express  provision  in  all  our  revenue  laws,  duties  are 
imposed  onlv  on  imports  from  foreign  countries;  or  the 
importation  from  them,  or  what  is  imported.  (5  Stat,  at  L., 
648, 668.)  The  very  act  of  1846  under  consideration  imposes 
the  duty  on  what  is  "imported  from  foreign  countries.'* 
(p.  68.)  The  Constitution  uses  like  language  on  this  subject. 
(Article  1,  §§  8,  9.)  Indeed,  the  general  definition  of  cus- 
toms confirms  this  view ;  for,  says  McCuUoch  (Vol.  I.,  p.  648), 
^^  Customs  are  duties  charged  upon  commodities  on  their 
being  imported  into  or  exported  from  a  country." 

As  to  imports,  they  therefore  can  cover  nothing  which  is 
not  actually  brought  into  our  limits.  That  is  the  whole 
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amount  which  is  entered  at  the  custom-house ;  that  is  all 
which  goes  into  the  consumption  of  the  country ;  that,  and 
that  alone,  is  what  comes  in  competition  with  our  domestic 
manufactures;  and  we  are  unable  to  see  any  principle  of  pub- 
lic policy  which  requires  the  words  of  the  act  of  Congress  to 
be  extended  so  as  to  embrace  more. 

When  the  duty  was  specific  on  this  article,  being  a  certain 
rate  per  pound,  before  the  act  of  1846,  it  could  of  course 
extend  to  no  larger  number  of  pounds  than  was  actually 
entered.  The  change  in  the  law  has  been  merely  in  the  rate 
and  form  of  the  duty,  and  not  in  the  quantity  on  which  it 
should  be  assessed. 

On  looking  a  little  further  into  the  principles  of  the  case,  it 
will  be  seen  that  a  deduction  must  be  maae  from  the  quan- 
tity shipped  abroad,  whenever  it  does  not  at  all  reach  the 
United  States,  or  we  shall  in  truth  assess  here  what  does  not 
exist  here.  The  collection  of  revenue  on  an  article  not  exist- 
ing, and  never  coming  into  the  country,  would  be  an  anom- 
aly, a  *mere  fiction  of  law,  and  is  not  to  be  counte-  r«gQQ 
nanced  where  not  expressed  in  acts  of  Congress,  nor  *- 
required  to  enforce  just  rights. 

It  is  also  the  quantity  actually  received  here  by  which 
alone  the  importer  is  benefited.  It  is  all  he  can  sell  again  to 
customers.  It  is  all  he  can  consume.  It  is  all  he  can  reex- 
port for  drawback.  (1  Stat,  at  L.,  680-689 ;  4  Stat,  at  L., 
29.) 

Nor  is  his  stigar  improved  in  quality  by  the  drainage,  so  as 
to  raise  any  equity  against  him  by  it.  The  evidence  in  the 
ensuing  case  from  New  York,  which  was  argued  with  this, 
shows  that  the  article  usually  becomes  of  a  woi'se  color  and 
quality  than  before,  though  if  not  drained  at  all  it  might  fer- 
ment and  become  still  more  inferior. 

Indeed,  the  reasonableness  of  this  deduction  seems  counte- 
nanced by  various  other  acts  of  Congress.  In  certain  instan- 
ces, where  a  loss  usually  occurs,  and  where  a  general  and 
reasonable  rate  of  reduction  could  be  prescribed,  they  have 
authorized  it  expressly  in  several  cases  of  the  character 
referred  to. 

Thus,  in  the  case  of  liquors,  a  certain  fixed  per  cent,  is 
deducted  in  the  measure,  hi  all  cases,  for  leakage  (1  Stat,  at 
L.,  166),  and  still  more  is  deducted  for  breakage,  when  in 
bottles.  (1  Stat  at  L.,  672.)  So  another  reduction  is  made 
in  weight  for  tare  and  draft.  (1  Stat,  at  L.,  166.)  The  last 
should  be  draff\  meaning  dust  and  dirt,  and  not  what  is  gen- 
erally meant  by  "draught"  or  "draft." 

But  beside  these  instances,  in  cases  of  an  actual  injury  to 
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an  article  arriving  here  in  a  damaged  state,  a  reduction  from 
the  value  is  permitted  expressly  on  account  of  the  diminished 
value.     1  Stat  at  L.,  41, 166,  666. 

The  former  cases,  referred  to  for  illustration,  rest  on  their 
peculiar  principles,  and  allowances  in  them  are  made  by  posi- 
tive provisions  in  acts  of  Congress,  even  though  the  quantity 
and  weight  of  the  real  article  meant  to  be  imported  should 
arrive  here.  Because,  knowing  well  that  the  whole  is  not 
likely  to  arrive,  and  being  able  to  fix,  by  a  general  average, 
the  ordinary  loss  in  those  cases  with  sufiicient  exactness,  the 
matter  has  been  legislated  on  expressly. 

Yet  there  are  other  cases  of  loss,  from  various  causes,  which 
may  be  very  uncertain  in  amount,  for  which  no  fixed  and 
inflexible  rate  of  allowance  can  be  prescribed,  and  which  must, 
therefore,  in  each  instance,  be  left  to  be  regulated  by  the  gen- 
eral provisions  for  assessing  duties,  and  the  general  principles 
applicable  to  them,  as  before  explained.  Consequently,  where 
a  portion  of  the  shipment  in  cases  like  these  does  not  arrive 
here,  and  hence  does  not  come  under  the  possession  and 
maoAi  ^cognizance  of  the  custom-house  officers,  it  cannot,  as 
J  heretofore  shown,  be  taxed  on  any  ground  of  law  or  of 
truth  and  propriety,  and  does  not  therefore  require  for  its 
exemption  any  positive  enactment  by  Congress. 

Such  is  the  case  of  a  portion  being  lost  by  perils  of  the  sea, 
or  by  being  thrown  overboard  to  save  the  ship ;  or  by  fire,  or 
piracy,  or  larceny,  or  barratry,  or  a  sale  and  deliveiT  on  the 
voytvge,  or  by  natural  decay.  If  there  be  a  material  loss,  it 
can  make  no  difference  to  the  sufferer  or  the  government 
whether  it  happened  by  natural  or  artificial  causes.  In  either 
case,  the  article  to  that  extent  is  not  here  to  be  assessed,  nor 
to  be  of  an}'  value  to  the  owner. 

To  add  to  such  unfortunate  losses,  the  burden  of  a  duty  on 
them,  imposed  afterwards,  would  be  an  uncalled  for  a^rava- 
tion,  would  be  adding  cruelty  to  misfortune,  and  would  not 
be  justified  by  any  sound  reason  or  any  express  provision  of 
law.  On  the  contrary.  Congress,  in  several  instances,  when 
the  articles  imported  actually  arrived  here,  and  were  after- 
wards destroyed  by  fire  before  the  packages  had  been  opened 
and  entered  into  the  consumption  of  the  country,  have  re- 
funded or  remitted  the  duties.  2  Stat,  at  L.,  201 ;  5  Id.,  284 ; 
6  Id.,  2. 

But  much  more  should  duties  not  be  exacted  on  what  was 
lost  or  destroyed  on  its  way  hither,  and  which  never  came 
even  into  the  possession  or  control  of  the  custom-house  offi- 
cers, and  much  less  into  the  use  of  the  community. 

Something  has  been  urged  in  argument  on  the  estimate 
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raade  by  the  appraisers,  and  the  final  character  attached  to  it. 
However  that  may  be,  if  one  was  made  in  this  case  it  could 
be  final  only  as  to  the  price  of  the  sugar  abroad,  and  not  as  to 
the  quantity  or  weight  reaching  this  country.  The  latter  is 
fixed  by  another  class  of  officers,  authorized  by  law  for  that 
purix)se ;  and  if  the  appraisers  undertake  to  fix  it,  their  action 
in  that  respect  is  coram  nonjudice^  and  a  nullity. 

The  price  abroad  in  this  case  depended  on  a  variety  of  cir- 
cumstances, as  the  size  of  the  crop,  the  urgency  of  the  demand 
in  the  market,  the  quality  of  the  article,  &c. ;  and  the  invoice 
may  be  primd  facie  evidence  of  the  result  of  these  and  other 
causes  in  establishing  that  price  ;  but  for  a  quarter  of  a  cen- 
tury it  has  been  departed  from  by  the  appraisers,  if  the  facts 
ascertained  by  them  will  warrant  it ;  though  their  action  and 
decision  as  to  the  price  are  undei^stood  not  to  be  here  in  this 
respect  in  controversy. 

The  various  circulars  from  the  Treasury  Department,  which 
have  been  referred  to,  and  which  have  been  construed  in  some 
•cases  to  permit  the  deduction  of  the  quantity  not  r«/»Q/- 
really  arriving  in  this  country,  and  in  others  to  lorbid  *• 
it,  are  entitlea  to  much  respect  in  deciding  on  the  true  mean- 
ing of  the  revenue  laws.  But  when  contradictory  or  obscure, 
they  furnish  less  aid,  and  are  never  decisive  or  incontrollable. 
Their  design  is,  of  course,  to  protect  the  revenue  from  eva- 
sions, and  the  policy  of  the  courts  is  the  same,  when  deciding 
how  the  laws  ought  to  be  executed  on  these  subjects. 

But  as  Congress  wishes  to  foster  an  honest  and  honorable 
commerce  by  its  laws,  no  less  than  obtain  revenue,  it  is  neither 
the  true  policy  nor  right  of  Departments  or  of  courts,  nor  is  it 
presumed  to  be  their  desire,  to  thwart  the  views  of  Congress, 
or  embarrass  mercantile  business,  when  not  attended  by 
equivocation  and  fraud,  or  to  throw  doubts  and  difficulties 
over  the  liberal  course  pro|)er  to  be  pursued  generally  towards 
the  community  in  any  oranch  of  trade.^ 

Thinking,  then,  as  we  do,  that  making  this  deduction  is  not 
only  the  legal,  but  the  more  reasonable  and  liberal  course,  it 
hsis  our  full  approbation. 

The  second  point  of  inquiry,  concerning  the  restrictive  ef- 
fect of  the  proviso  on  the  eighth  section  of  the  act  of  1846, 
has  been  very  earnestly  urged  as  opposed  to  a  construction 
allowing  this  deduction.  It  is  argued,  that  allowing  it  would 
usually  reduce  the  aggregate  value  below  the  invoice,  and 
that  this  is  prohibited  by  the  words  of  the  proviso,  enacting, 
^^  That  under  no  circumstance  slmll  the  duty  be  assessed  upon 

^  CiTBD.    Gretla  v.  Thompson  tt  al.,  10  How.,  234. 
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an  amount  less  than  the  invoice  value,  any  law  of  Congress 
to  the  contrary  notwithstanding."     9  Stat,  at  L.,  48. 

But  this  proviso  apparently  relates  to  the  enactment  in  the 
section  where  it  stands,  concerning  the  owner,  or  his  agent, 
raising  the  invoice  or  assessment  to  ^^  the  true  market  value  of 
such  imports  in  the  principal  markets  of  the  country  whence 
the  importation  shall  have  been  made." 

If,  however,  it  was  meant  to  be  geneitil,  as  seems  more 
likely  from  previous  laws,  and  to  hold  the  owner  to  his  in- 
voice in  all  cases,  by  a  species  of  estoppel,  so  far  as  not  to  let 
it  be  made  lower  than  was  originally  admitted  in  the  invoice, 
then  the  restriction  manifestly  relates  to  the  price  only.  He 
need  not  be  estopped  about  the  quantity  in  the  invoice,  as  the 
duty  is  not  assessed  on  the  quantity  abroad,  but  on  the  quan- 
tity reaching  home,  and  entered  and  ascertained  by  law  by 
the  measurer  and  weigher  here.  But  he  might  properly  be  in 
respect  to  the  price,  as  it  is  on  the  price  abroad,  and  charges 
added,  that  the  duty  is  by  law  to  be  assessed. 

The  language  of  the  proviso  is  not  artistic,  nor  veiy  clear, 
*6861  *^^^  from  the  considerations  just  stated,  we  think  the 
^  words  ^^  less  than  the  invoice  value ''  must  mean  the 
same  as  invoice  price.  It  can,  too,  bear  no  other  construction 
consistent  with  its  language  and  probable  design,  and  the  evi- 
dent design,  looking  to  all  the  circumstances,  must  govern. 
16  Pet,  867  ;  Paine,  11 ;  Bac.  Abr.,  Stat.^  1. 

But  what  is  calculated  to  remove  all  doubt,  as  to  the  true 
meaning  of  the  proviso,  is  a*  clause  in  the  act  of  April  20th5 
1818,  on  this  same  subject.    8  Stat,  at  L.,  487. 

The  twelfth  section  provides,  that,  in  ^*  all  cases  where  the 
appraised  value  shall  be  less  than  the  invoice  value,  the  duty 
shall  be  charged  on  the  invoice  value  in  the  same  manner  as 
if  no  appraisement  had  been  made." 

This  is  plain  and  intelligible,  and  by  value  refers,  of  course, 
to  the  price  in  the  invoice,  as  that  is  to  be  fixed  by  the  ap- 
praisers. Making  the  deduction,  then,  which  was  maae 
below  in  this  case,  was  no  violation  of  this  proviso,  as  it  was 
a  reduction  in  the  quantity  below  the  invoice,  and  not  in  the 
price. 

The  last  question  relates  to  the  validity  of  the  protests  to 
the  extent  held  in  the  Circuit  Court. 

There  is  no  pretence  that  the  protest  by  letter,  dated  the 
9th  of  April,  1847,  was  not  good  in  form  and  subsUnce  for 
all  the  cargoes  which  had  then  been  entered  and  the  duties 
not  paid.  Though  in  some  of  the  previous  entries  no  protest 
had  been  made  at  the  time,  under  an  impression  that  the 
duties  on  what  had  been  lost  would  voluntiirily  be  refunded, 
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yet,  where  the  payment  had  been  closed  up,  the  court  did  not 
feel  justified,  nor  do  we,  in  embracing  those  cases  under  any 
existing  equities,  without  the  written  protest  required  by  the 
act  of  Congress  (5  Stat,  at  L.,  727).  But  where  the  duties 
had  not  been  closed  up  in  any  cases,  when  the  written  pro- 
test in  April  was  filed, — though  the  preliminary  payment  of 
the  estimated  duties  had  taken  place, — ^the  court  justly  con- 
sidered the  protest  valid.  Because,  till  the  final  adjustment, 
the  money  remains  in  the  hands  of  the  collector,  and  is  not 
accounted  for  with  the  government,  and  more  may  be  neces- 
sary to  be  paid  by  the  importer. 

The  question  as  to  subsequent  entries  being  covered  by 
this  protest  is  not  so  clearly  in  favor  of  the  importer.  But  as 
they  all  depended  on  a  like  principle, — as  from  the  cir- 
culars of  the  Department  some  doubt  existed  whether  the 
excess  of  duties  would  not  voluntarily  be  refunded, — ^as  the 
amounts  in  each  importation  were  small,  and  both  parties  thus 
became  fully  aware  that  the  excess  in  all  such  cases  was  in- 
tended to  be  put  in  controversy  and  reclaimed, — we  are  in- 
clined to  think  this  written  *protest  may  fairly  be  rmaoj 
regarded  as  applying  to  all  subsequent  cases  of  a  like  *- 
character,  belonging  to  the  same  parties. 

Judgment  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs 
and  damages  at  the  rate  of  six  per  centum  per  annum. 


itl»H 


Thb  United  States,  Plaintiffs  in  error,  v.  Horace 
southmayd  and  stephen  c.  southmayd. 

The  decision  in  the  preceding  case  of  Marriott  v.  Brune,  afflnned. 

The  fact,  that  the  seUer  of  sugars  abroad  takes  into  consideration  the  proba- 
ble loss  from  drainage,  does  not  justify  the  collector  in  our  ports  in  charg- 
ing a  duty  upon  the  portion  thus  lost.  The  duty  must  be  assessed  npon 
what  arrives  in  tliis  country,  and  not  upon  what  was  purchased  abroad.^ 

-  -      -  -         — ■ -  --  -  ■_ 

1  FOLLOWSD.   Balfour  v.  Sullivan^  8  Sawy.,  060.     Sva.Delcher  et  al.  ▼.  Linti, 

24  How.,  626. 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

It  involved  the  same  question  as  the  preceding  case  of 
Marriott  v.  Brune^  viz.  whether,  in  calculating  the  duties 
upon  an  importation  of  su^ar,  allowance  should  oe  made  for 
leakage  and  drainage,  witn  the  additional  fact  in  evidence, 
that  the  purchaser  abroad  takes  into  consideration  the  probar 
ble  loss  in  fixing  the  price  to  be  paid. 

There  was  in  this  case  only  a  single  importation,  which  was 
made  from  Porto  Rico,  in  September,  1849.  The  weight  of 
the  sugar,  according  to  the  invoice,  was  191,710  pounds 
Spanish,  and  its  actual  weight  at  the  time  of  entry  180,713 
pounds,  the  diflference  being  10,997  pounds.  The  sugar 
being  appraised,  the  appraisers  added  a  quarter  of  a  cent  per 
pound  to  the  invoice,'  and  upon  the  invoice  price,  thus  in- 
creased, the  duty  amounted  to  $2,441.70.  The  defendants 
paid  only  $2,350,  being  the  duty  less  the  loss  in  weight  from 
drainage.  For  the  difference,  being  $91.70,  the  United  States 
brought  suit  against  the  importers.  This  course  was  puiijued 
^i^ocTi  ii^  order  ^that  this  case  might  be  brought  to  this  court, 
^"^^J  under  the  act  of  31st  May,  1844  (5  Stat,  at  L.,  668.) 

In  October,  1849,  the  cause  came  on  for  trial  in  the  Circuit 
Court,  when  the  jury,  under  the  instructions  of  the  court, 
which  are  set  forth  in  the  following  bill  of  exceptions,  found 
a  verdict  for  the  defeadants. 

Bill  of  JSxceptions. 

The  counsel  for  the  plaintiff,  to  maintain  the  issue  upon 
their  part,  gave  in  evidence  the  following  invoice  and  entry. 
(It  is  not  necessary  to  recite  them  in  eastenso.) 

The  counsel  for  the  defendants  then  and  there  admitted, 
that  the  defendants  were  partners,  and  imported  and  entered 
at  the  custom-house  in  the  city  of  New  York  the  merchan- 
dise contained  in  the  said  invoice  and  entry ;  that  the  invoice 
weight  of  the  sugar,  so  imported  and  ^,ntered  as  aforesaid,  was 
191,710  pounds  Spanish,  and  that  its  actual  weight  at  the 
time  of  entry  for  the  payment  of  duty  was  180,713  pounds 
Spanish,  and  that  the  deficiency  in  the  actual  weight  from  the 
invoice  weight  was  caused  by  drainage  during  the  \oyage  of 
importation,  and  amounted  to  10,997  pounds  Spanish,  and,  at 
the  rate  at  which  the  sugars  in  the  invoice  were  appmised  for 
the  purposes  of  calculating  the  duty,  wiis  the  value  of  $335  in 
the  currency  of  the  invoice. 

The  counsel  for  the  defendants  also  admitted,  that  the  duty 
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upon  the  invoice  weight  of  sugar  at  the  valuation  of  the  ap- 
praisers amounted  to  $2,441.70,  and  that  they  had  paid  only 
the  suin  of  $2,350. 

The  counsel  for  the  plaintiffs  then  admitted  that  the  plain- 
tiffs' claim  in  this  clause  is  only  for  the  sum  of  |!91.70,  being 
the  difference  between  the  duty,  if  assessed  according  to  the 
invoice  weight,  and  the  duty  assessed  upon  the  actual  weight 
when  entered. 

The  plaintiffs'  counsel  then  called  witnesses,  who,  being 
severally  duly  sworn,  testified  as  follows : — 

Isaac  Phillips.  I  am  an  assistant  appraiser  in  the  New  York 
custom-house,  and  am  principally  engaged  upon  West  India 
ffoods, — sugars  and  molasses.  I  have  been  such  appraiser  since 
November  30,  1846.  The  invoice  now  shown  me  is  the 
original  invoice  of  the  importation  of  sugars  in  question  in 
this  case,  and  there  is  upon  it  a  return  in  my  handwriting 
showing  that  I  added»  one  quarter  of  a  cent  per  pound  to  the 
invoice  value.  Tlie  duty  was  made  up  upon  (1.)  the  invoice 
price ;  (2.)  the  charges  of  export  duty  and  labor ;  (3.)  usual 
commission ;  and  (4.)  the  addition  of  a  quarter  of  a  cent  a 
pound.  This  addition  amounted  to  |$479.28  in  the  currency 
of  the  invoice. 

*Moses  Taylor.  I  am,  and  for  more  than  twenty  r«gQQ 
yeai*s  past  have  been,  an  importing  merchant  in  the  '- 
city  oi  New  York,  and  am  largely  concerned  in  the  importa- 
tion of  sugars,  mostly  from  Havana.  My  own  importations 
for  the  last  two  years  were  from  thirty  to  forty  mUlions  of 
pounds.  I  imported  about  11,000  hogsheads  this  year,  and 
about  14,000  last  year ;  the  rest  of  my  importation  was  in 
boxes.  The  hogsheads  in  which  sugar  is  imported  are  well 
drove,  but  not  tight,  like  liquor-casks.  The  export  weight  of 
surar  does  not  generally  hold  out  on  arrival  here. 

The  deficiency  is  about  five  per  cent,  on  an  average  on 
Muscovado  sugars ;  by  Muscovado  we  mean  sugar  not  clayed 
or  refined, — all  sugars  which  ^  come  in  hogsheads.  This  de- 
ficiency arises  from  drainage  on  the  voyage.  Never  have 
been  in  the  West  India  Islands.  The  fact  of  the  loss  by 
drainage  is  well  known  to  the  trade,  and  generally  enters  into 
the  calculations  of  the  importing  merchant ;  it  enters  into  bis 
calculations  as  to  the  cost  of  the  article  here.  I  always  make 
such  calculation. 

Thomas  Tileston.  I  am  an  importing  merchant  in  this  city, 
and  am  largely  concerned  in  the  West  India  trade,  and  con- 
sUintly  receiving  sugai-s.  Muscovadoes  fall  short  on  arrival^ 
from  the  export  weights,  from  three  to  seven  per  cent. ;- in  the 
extreme  to  ten  per  cent.,  and  on  an  average  four  and  a  naif  or 
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five  per  cent.  This  deficiency  is  caused  by  drainage.  What 
passes  ofiF  is  syrup  or  molasses,  and  goes  into  the  ship's  hold 
and  is  a  total  loss.  The  casks  are  not  made  ti^ht  because  it 
is  not  necessary.  Tight  hogsheads,  which  would  prevent  the 
loss  of  weight  by  drainage,  cost  much  more  than  those  actually 
used.  A  rum-hogshead  costs  twice  as  much  as  the  usual  sugar- 
hogshead,  and  the  rougher  casks  answer  as  well.  If  the 
syrup  or  molasses  were  kept  in  by  tight  hogsheads,  it  would 
settle  in  the  lower  part  of  the  hogshead,  and  it  would  cost 
as  much  to  extract  it  as  it  is  worth.  The  effect  of  importing 
in  tighter  casks  is  not  to  improve  the  sugars.  We  all,  who 
are  familiar  with  the  trade,  undei-staud  tnat  the  sugars  will 
fall  short.  We  know  when  we  buy  that  they  will  fall  short 
in  weight  on  arrival. 

•Henry  A.  Coit.  I  am  an  importer  of  this  city  engaged  in 
commerce  with  the  West  Indies.  I  have  resided  many  years 
in  Cuba,  and  have  seen  sugars  manufactured  and  packed. 
They  are  packed  in  white-oak  casks,  very  stroiig,  to  resist 
pressure,  but  not  so  tight  as  to  prevent  drainage.  The  sugar 
is  placed  in  the  casks  originally  for  the  purpose  of  drainage. 
After  it  is  boiled  it  is  first  placed  in  vats  for  cooling,  where  it 
remains  three  or  four  hours;  it  is  then  put  into  the  hogs- 
*6401  ^^^^®'  *and  they  are  placed  in  the  receiving-house, 
-■  standing  on  their  chines  over  a  tank.  The  bottom  of 
the  hogshead  is  perforated  with  three  or  four  holes,  one  half 
or  three  quarters  of  an  inch  in  diameter,  to  allow  free  drain- 
age, to  let  the  molasses  run  into  the  tank.  The  next  process 
is  to  put  sugar-cane  plugs  into  the  holes,  which  stops  the 
drainage  partially  but  not  entirely.  The  sugar  remains  thus 
in  the  receiving-house  three  weeks,  sometimes  longer,  for  the 
purpose  of  drainage ;  the  casks  are  then  filled  up  with  sugar, 
the  heads  put  on,  the  hoops  driven,  the  casks  turned  upon 
their  bilges,  and  rolled  out  for  exportation;  the  holes  are 

fenerally  left  with  the  same  stoppage  of  sugar-cane.  The 
rainage  continues  until  arrival,  and  after  arrival,  in  New 
York,  but  not  through  the  holes  in  the  heads  of  the  hogsheads. 
The  per  centage  of  loss  is  more  or  less,  according  to  the  per- 
fection of  the  first  drainage  and  the  length  of  the  voyage ;  the 
average  is  about  five  per  cent.  The  fact  that  impoiiea  sugars 
do  not  hold  out  in  weight  is  well  known  to  the  trade,  and 
enters  into  the  calculation  of  the  importer. 

Being  cross-examined  by  defendants'  counsel,  the  witness 
testified  that  the  drainage  after  the  hogsheads  are  rolled  out 
is  from  the  bilge  between  the  staves,  and  from  the  lower 
heads,  where  the  staves  join  the  heads. 

Royal  Phelps.     I  am  a  merchant  in  New  York  in  the  West 
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India  trade,  and  deal  in  Porto  Rico  sugars.  I  have  been  in 
Porto  Rico,  and  have  seen  sugars  made  there.  There  is  no 
material  difference  between  the  mode  of  making  sugar  in 
Porto  Rico  and  that  in  use  in  Cuba,  as  stated  by  the  last 
witness.  In  Porto  Rico  they  use  red-oak  staves  for  the  hogs- 
heads, and  do  not  usually  drain  the  sugar  so  long,  I  think,  as 
three  weeks.  Porto  Rico  sugars  do  not  usually  hold  out  on 
arrival  to  the  export  weight ;  drainage  on  the  voyage  is  the 
general  cause.  I  have  known  invoices  overrun  in  weight  on 
arrival,  but  in  such  cases  I  supposed  there  was  some  error  in 
making  up  the  invoices.  This  loss  is  well  known  to  the  trade, 
and  enters  into  the  calculations  of  the  merchant ;  the  average 
deficiency  is  five  per  cent.,  perhaps  more.  Porto  Rico  usuaUy 
loses  more  than  Cuba  sugar.  I  am  of  the  firm  of  Maitland, 
Phelps,  &  Co. 

The  plaintiffs'  counsel  thereupon  rested,  and  the  defend- 
ants' counsel  thereupon  called  witnesses,  who,  being  sworn, 
severally  testified  as  follows : — 

Thomas  Tileston,  being  further  cross^xamined  by  defend- 
ant's counsel,  testified :  We  have  imported  sugar  more  or 
less  for  more  than  twenty-five  years  ;  have  bought  and  have 
received  consignments.  Of  late  years  we  have  imported  sev- 
eral thousand  hogsheads  each  year.  I  have  usually  found  the 
holes  *in  the  casks  filled  with  sugar-cane,  with  the  hard  rmoA\ 
part  of  the  cane  loosely  put  in  and  easily  drawn  out  by  '• 
a  gimlet.  The  drainage  on  the  voyage  is  from  the  bilge ;  it 
is  not  possible  for  it  to  drain  from  the  heads,  as  the  casks  are 
stowed  on  the  bilge.  I  think  no  party  would  be  authorized 
to  stow  the  casks  on  the  chines ;  good  and  ordinary  stowage 
would  be  an  the  bilge.  The  sugar-cane  is  a  soft  substance, 
and  is  not  put  in  with  much  care ;  it  is  to  keep  the  sugar 
from  coming  out  of  the  holes,  and  is  sufficient  for  that  pur- 
pose. It  is  my  impression,  from  my  experience,  that  the 
drainage  of  the  sugar  produces  a  grayish  color.  The  grocers 
like  a  sugar  of  a  bright  color,  with  a  large,  clear,  transparent 
grain.  The  draining  detracts  from  the  liveliness  of  the 
sugar ;  it  produces  a  grayish  color,  which  makes  it  of  less 
value. 

Being  cross-examined  by  the  plaintiffs'  counsel,  the  witness 
testified :  All  Muscovado  sugars  diminish  above  five  per  cent, 
on  the  average.  The  sugai's  that  drain  most  are  more  likely 
to  turn  gray,  and  thus  oe  affected  as  to  their  value,  than 
those  that  drain  little.  It  is  difficult,  perhaps  impossible,  for 
any  one  purchasing  sugar  in  Cuba  to  tell  how  it  will  turn  out 
in  New  York,  either  in  respect  to  drainage  or  color.  In  de- 
ciding upon  the  quality  of  sugars,  the  judgment  of  merchants 
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is  frequently  baffled.  I  cannot  say  how  large  a  proportion  of 
sugar  turns  out  grayish  or  sick.  I  can  say,  as  a  general 
thing,  that  drainage  on  the  voyage  does  not  improve,  but,  if 
any  thing,  deteriorates  the  sugar.  The  sugar  generally 
changes,  but  does  not  improve  on  the  voyage.  The  samples 
imported  in  air-tight  tin  cases  (whether  rightly  sampled 
in  Cuba  I  cannot  say)  are  better  than  the  sugars  in  bulk. 
I  have  never  been  in  the  countries  of  export,  nor  seen 
sugar  made,  or  before  it  was  exported ;  I  judge  of  the 
deterioration  from  what  I  know,  as  well  as  what  is  the  gen- 
eral opinion. 

John  W.  Downes.  I  am  a  master  of  a  vessel.  I  have 
become  acquainted  with  the  manufacture  of  sugar  in  Porto 
Rico.  I  resided  there  seventeen  years,  and  was  connected 
with  the  manufacture  of  sugar.  The  process  in  Porto  Rico 
varies  but  a  trifle  from  that  described  by  the  witness,  Mr. 
Coit.  The  sugar  is  from  fifteen  to  thirty  days  purging  in  the 
receiving-house  in  the  casks.  The  planters  use  rough-made 
casks,  like  rice  tierces,  only  stronger,  made  of  red-oak.  The 
sugar,  when  placed  in  casks,  is  a  sort  of  thick  syrup.  The 
holes  are  bored  in  the  bottom  head  of  the  casks.  When  the 
drainage  is  completed,  the  casks  are  headed  up  and  rolled 
out.  The  sellers  never  stop  the  holes  up  otherwise  than  as 
while  draining  with  sugar-cane.  Sometimes  purchasei's  put 
*6421  ^°  o^ter  plugs  ;  I  do  always,  but  as  *a  general  rule  it 
-I  is  not  done.  The  casks  are  stowed  on  the  bilge, 
and  the  drainage  is  entirely  from  the  bilge,  not  through  the 
holes. 

Being  cross-examined  by  the  plaintiff'  counsel,  the  witness 
testifiea:  The  casks  are  stowed  on  the  bilge  because  they 
make  better  stowage  for  the  vessel,  and  in  every  way. 

Being  further  examined  by  the  counsel  for  defendants,  the 
witness  testified :  I  have  seen  sugar  at  Porto  Rico,  on  the 
voyage,  and  here.  Sugar  is  deteriorated  on  the  voyage,  but 
what  effect  drainage  has  on  it  in  this  respect  I  cannot  say ; 
whether  it  is  the  steam,  want  of  air,  bilge-water,  drainage,  or 
what  injures  it,  but  I  know  the  fact  that  generally  it  is 
injured. 

The  defendants'  counsel  then  introduced  in  evidence  the 
following  return  of  the  weigher  at  the  custom-house  in  New 
York,  which  was  read  to  the  court  and  jury. 
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Weighmast€r^8  Return^  Import  per  Brig  John  Colby^  Ponce, 

H.  South  MAYD  &  Sons. 

Matilda,     76  hogsheads  of  sugar        90,916    10,909  80,007 

T  40         «  "  47,808      6,736  42,072 

J  24         "  "  80,820      3,698  27,122 

Quenjada,21  "  "  26,340      3,160  20,575 

LM  10         "  «  12,428      1,491  10,937 


New  York,  SepUmber  29, 1849.  180,713 

Dabius  Ferry, 
United  States  Weigher, 

Invoice  weight 191,710  lbs. 

Actual  weight  in  New  York      .        .        .    180,713  . 

Difference 10,997  lbs. 

The  defendants'  counsel  then  offered  to  prove  that  the 
drawback  upon  reexportation  was  always  calculated  upon  the 
actual  weight  of  the  sugar  at  the  time  of  reexportation,  as 
shown  by  the  weigher's  return.  To  this  proof  the  plaintiffs* 
counsel  objected,  but  the  court  overruled  the  objection,  and 
admitted  the  testimony,  and  to  such  ruling  the  plaintiffs* 
counsel  then  and  there  excepted. 

The  defendants'  counsel  then  proved  that,  upon  reexporta- 
tion of  6Ugai*s,  the  drawback  was  calculated  upon  the  actual 
weight,  as  shown  by  the  weigher's  return  at  the  time  of 
leexportation. 

The  defendants'  counsel  then  rested  ,  whereupon  the  court 
charged  the  jury,  that  the  United  States  were  not  entitled  to 
collect  any  more  duties  on  the  defendants'  sugars  than  upon 
*the  appraised  value  per  pound,  calculated  upon  the  r^aA^ 
quantity  actually  entered,  as  shown  by  the  weigher's  ^ 
return,  and  that  they  should  find  a  verdict  for  the  defend- 
ants. 

To  this  charge  of  his  honor,  the  judge,  and  every  part 
thereof,  the  plaintiffs'  counsel  then  and  there  excepted. 

Upon  this  exception  the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  Johnson  (Attorney-General),  for  the 
plaintiffiB  in  eiror,  and  Mr,  Butler^  for  the  (defendants  in  error. 

Mr.  Johnson,  for  the  plaintiffs  in  error,  made  the  following 
[)oint8 : — 

Ist.  That  the  duties  were  properly  assessed  ujwn  the  amount 
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of  the  invoice^  under  the  eighth  section  of  the  Tariff  Act  of 
1846. 

2d.  That  by  the  sixteenth  and  seventeenth  sections  of  the 
Tariff  Act  of  1842,  which  are  in  force,  the  decision  of  the 
appraisers  is  final,  unless  appealed  from  to  two  merchauU., 
whose  decision  is  final.     5  Stat,  at  I^.,  563,  564. 

3d.  That  if  it  were  not,  the  duties  were  properly  assessed, 
the  loss  of  the  sugars  from  drainage  entering  into  the  estima- 
tion of  their  value  at  the  time  of  purchase,  and  theii*  cost  to 
the  importer  at  the  time  of  landing  in  this  country. 

4th.  That  the  evidence  introduced  to  show  that  drawback 
upon  reexportation  was  always  calculated  upon  the  actual 
weight  of  the  sugar  at  the  time  of  reexportation  was  improp- 
erly allowed. 

Mr.  Butler^  for  the  defendants  in  error,  made  the  following 
points: — 

I.  It  is  conclusively  shown,  by  the  facts  given  in  evidence 
upon  the  trial,  that  the  difference  between  the  invoice  weight 
at  the  port  of  shipment,  and  the  actual  weight  in  New  York 
(10,997  lbs.  Spanish),  was  caused  by  drainage  during  the 
voyage  of  importation. 

II.  There  being  no  question  of  fact  to  be  submitted  to  the 
jury,  the  whole  case  resolved  itself  into  a  question  of  law, 
that  is,  the  construction  to  be  given  to  the  proviso  in  the 
eighth  section  of  the  Tariff  Act  of  July  30,  1846  (Acts  and 
Resolutions  1st  Sess.  29th  Cong.,  authorized  pamphlet  ed., 
pp.  69,  70),  declaring,  "that  under  no  circumstances  shall  the 
duty  be  assessed  upon  an  amount  less  than  the  invoice  value, 
any  law  of  Congress  to  the  contrary  notwithstanding.*' 

In  the  interpretatioji  of  tliis  clause,  it  is  submitted  that  the 
following  rules  should  be  observed : — 

Ist.  Ii  the  words  of  the  proviso  be  obscure,  the  intent  of 
*('44-|  i*®  *makers  is  to  be  resorted  to,  in  order  to  discover 
J  their  meaning.  6  Bac.  Abr.,  tit.  Statute^  I.,  §  5,  pp. 
384-386 ;  Dwarris  on  Statutes,  688-690. 

2d.  This  intent  is  to  be  collected  from  the  context;  fi-om 
the  occasion,  spirit,  and  reason  of  the  law ;  from  other  acts  in 
pari  materia  yet  in  force ;  and  from  the  general  course  of  leg- 
islation on  the  subject.  1  Bl.  Com.,  60,  61,  87,  88;  6  Bac. 
Abr.,  tit.  Statute,  I.,  §§  2,  3,  pp.  380,  382 ;  1  Kent,  Com.,  pp. 
461-464 ;  The  Sloop  JElizabeth,  1  Paine,  11  ;  Bend  v.  Hoyt,  13 
Pet.,  270-273 ;  Lawrence  v.  Allen,  7  How.,  793. 

3d.  While  such  a  construction  should  be  given  to  the  pro- 
viso <as  will  remedy  the  mischief  which  led  to  its  enactment, 
the  words  should  not  be  extendecl  to  embrace  cases  not 
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within  such  mischief.  Authorities  above  cited ;  Reniger  v. 
Fogossa,  Plowd.,  1,  20 ;  Zouch  v.  Stowell,  Plowd.,  366,  866 ; 
2  Inst.,  386 ;    Williams  v.  Fritchard,  4  T.  R.,  2. 

4th.  Nor,  if  the  words  of  the  proviso  can  be  otherwise  sat- 
isfied, should  they  be  so  construed  as  to  produce  a  conse- 
quence repugnant  to  reason  or  justice,  even  though  such  a 
consequence  be  within  their  literal  meaning.  Authorities 
above  cited. 

5th.  Repeals  by  implication  are  not  favored  (6  Bac.  Abr.? 
tit  Statute,  D.,  p.  373;  2  Dwarris,  678,  674)  ;  and  therefore 
a  construction  which  will  involve  such  a  repeal  of  provisions 
heretofore  always  treated  as  an  essential  part  of  the  revenue 
laws,  and  not  plainly  repugnant  to  the  new  statute^,  should  be 
avoided. 

6th.  A  thing  which,  by  the  sound  application  of  the  fore- 
going rules,  is  found  not  to  be  within  the  intent  of  Congress, 
is  not  within  the  statute,  even  though  embraced  by  its  letter. 
The  generality  of  the  clause  must,  in  this  case,  be  so  restrained 
in  its  interpretation  as  to  conform  to  the  intent  of  its  framers. 
Authorities  above  cited. 

7th.  If,  after  applying  all  other  rules,  it  be  found  that  the 
clause  equally  admits  oi  two  constructions,  the  one  imposing, 
and  the  other  omitting  to  impose,  a  burden  on  the  importer, 
the  former  of  these  constructions  is  to  be  preferred  as  the 
true  one.  Dwan*is  on  Statutes,  748 ;  Hubbard  v.  Johnston,  3 
Taunt.,  177,  220,  221 ;  Adams  v.  Bancroft,  3  Sumn.,  387 ; 
Bend  v.  Hoyt,  13  Pet.,  270,  278,  278.  , 

III.  The  claim  of  the  United  States,  to  collect  duties  on 
the  invoice  weight  of  the  sugars  in  question,  is  founded  on  a 
construction  of  the  proviso  which  makes  it  include  the  quan- 
tity as  well  as  the  cost  or  value  of  the  goods  mentioned  in 
the  invoice.  If  this  be  its  true  construction,  the  following 
results  are  unavoidable : — 

*lst.  The  operation  of  the  clause  cannot  be  limited  r^^^c 
to  Muscovado  sugars,  the  article  now  in  question,  but  ^ 
must  equallv  apply  to  all  other  imported  articles,  the  cost  or 
value  of  which  is  stilted  in  the  invoice  in  reference  to,  and  by 
the  computation  of,  the  quantity  of  such  article. 

2d.  The  merchant  will  be  compelled  to  pay  duties  on  the 
quantity  mentioned  in  his  invoice,  how  much  soever  it  may 
exceed  the  quantity  actually  imported,  and  no  matter  to  what 
cause  the  difference  may  be  referrible. 

8d.  As  the  eleventh  section  of  the  act  of  1846  (pamphlet 
ed.,  p.  70)  repeals  all  acts  and  parts  of  acts  repugnant  to  its 
provisions,  the  construction  claimed  by  the  government,  if 
adopted,  must  of  necessity  involve  the  rejieal  of  all  former 
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laws  making  allowances  for  damage,  deficiency,  or  loss  occu> 
ring,  by  whatever  cause,  during  the  voyage  of  importation. 

4th.  It  will  also  render  nugatory  many  acts  still  required 
of  the  importer,  and  of  the  officers  of  the  customs. 

IV.  The  proviso  in  the  eighth  section  of  the  Tariff  Act  of 
July  30th,  1846,  under  which  the  United  States  claim  to  col- 
lect duties  op  the  invoice  weight  of  the  sugars  in  question, 
does  not,  on  its  fair  and  true  construction,  warrant  such  claim. 
It  relates  merely  to  the  cost  or  value  of  the  goods  mentioned 
in  the  invoice ;  it  leaves  the  quantity  of  such  goods  to  be  as- 
certained according  to  the  preexisting  laws;  and  in  cases 
where  quantity  enters  into  the  valuation,  it  forbids  the  assess- 
ment of  the  duty  upon  an  amount  less  than  that  produced  by 
calculating  the  true  quantity  of  the  goods  actually  imported, 
according  to  the  price  or  value  stated  in  the  invoice ;  but  it 
does  not  require  or  authorize  the  collection  of  duties  on  goods 
which,  though  described  in  the  invoice,  are  never  brought 
into  the  country. 

V.  Tne  proof  given  on  the  trial,  that  the  loss  in  weight  on 
Muscovado  sugars,  by  drainage  during  the  voyage  of  impor- 
tation, is  well  known  to  the  importing  merchants,  and  enters 
into  their  calculations,  has  no  bearing  whatever  on  the  con- 
struction of  the  act  of  Congress,  nor  can  it  invalidate  the  con- 
struction given  to  it  by  the  Circuit  Court.  Nor  is  the  fact, 
in  any  other  respect,  material  or  relevant  to  the  decision  of 
this  cause. 

VI.  The  fact  that  the  government  appraisers,  on  their  ex- 
amination of  the  sugar,  added  to  its  cost  or  value  one  quarter 
of  a  cent  per  pound,  amounting,  on  the  invoice  weight,  to 
$479.28  in  the  currency  of  the  invoice  (Macuquino  currency, 
87^  cents  to  the  dollar.  Invoice  and  Entry,  Record,  pp.  6,  7), 
and  that  this  appraisement  was  submitted  to  by  the  defend- 
ants, has  no  bearing  whatever  on  the  questions  presented  by 
the  record. 

*6461  *^^'  Justice  WOODBURY  delivered  the  opinion 
J  of  the  court. 

This  case  was  an  importation  of  both  sugar  and  molasses, 
under  circumstances  raising  no  question,  except  one,  which 
has  not  been  settled  in  the  preceding  case  of  Marriott  v.  Brune 
et  al. 

The  additional  point  here  arises  on  the  evidence  of  several 
witnesses,  that,  when  sugars  of  this  kind  are  purchased  abroad, 
the  buyer  usually  takes  into  consideration  in  fixing  the  price, 
that  the  drainage  or  waste  in  weight  ^vill  probably  equal  near 
five  per  cent,  on  the  whole.  It  is  argued,  that  the  price 
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abroad  is,  therefore,  lower  in  this  proportion  on  this  account; 
and  hence,  that  no  deduction  should  be  made  here  for  what 
is  taken  into  consideration  there. 

But  the  first  answer  to  this  position  is,  that  if  the  price  is 
fixed  too  low  there,  or  lower  than  it  should  be  on  the  quan- 
tity likely  to  be  saved  and  to  arrive  here,  it  is  the  duty  of  the 
appraisers  to  raise  the  price ;  and  it  must  be  presumed  they 
would  raise  it,  if  required  by  all  the  facts. 

In  the  next  place,  this  calculation  by  the  merchant  abroad 
in  fixing  the  price  is  a  mere  speculative  or  commercial  one, 
connected  with  profit  and  loss,  and  not  with  a  view  to  the 
duties  to  be  assessed  here. 

Again,  the  duty  here  is  regulated  by  law,  and  not  by  any 
estimates  of  such  a  character  by  men  of  business ;  and  by  law 
it  is  imposed  on  the  quantity  entered  here,  and  not  the  quan- 
tity shipped  abroad;  and  on  t^e  true  price  abroad  as  esti- 
mated by  the  appraisers,  and  not  necessarily  as  estimated  by 
the  owners. 

Again,  if  the  owner  was  benefited  by  this  drainage  in  the 
improved  quality  of  the  sugars  or  molasses  left,  and  to  the  ex- 
tent of  the  loss  in  weight,  there  might  be  some  equity  in  con- 
sidering him  liable  for  the  weight  abroad.  But,  as  explained 
in  the  preceding  case,  such  does  not  seem  to  be  the  current 
of  the  evidence. 

There  are  cases,  likewise,  of  imports  here,  made  by  the  pro- 
ducers of  the  article  abroad.  In  those,  this  supposed  element 
in  the  price  to  prevent  the  justice  of  a  reduction  in  the  weight 
here  could  hardly  exist,  as  there  is  no  sale  abroad  ;  and  this 
shows  the  incongruity  and  want  of  applicability  of  such  a 
fact  to  constitute  a  rule,  in  any  case,  for  estimating  ad  val- 
orem duties. 

There  is  another  objection  in  the  argument  of  this  case,  that 
some  matters  of  fact  were  not  submitted  to  the  jury.  But  as 
no  request  was  made  on,  that  point  below,  and  the  questions 
seem,  by  acquiescence  on  both  sides,  to  have  been  ruled  on  the 
law  only,  so  as  to  be  reconsidered  here,  it  is  too  late,  we  think, 
for  objections  like  those. 

Judgment  affirmed. 

*OBDBR.  [*647 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  was  argued  bv  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  saino  is  hereby,  affirmed. 
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The  State  op   Pennsylvania,   Complainant,   v.   The 
•  Wheeling  and  Belmont  Bridge  Company,  William 

OtTERSAN,  and  GEpRGE  CrOFT. 

In  a  caiue  depending  in  this  court  in  the  exercise  of  original  jurisdiction, 
wherein  the  State  of  Pennsylvania  complained  of  the  erection  of  a  bridge 
across  the  Ohio  River  at  Wheeling,  the  cause  was  referred  to  a  commis- 
sioner, for  the  purpose  of  taking  further  proof,  with  instructions  to  report 
to  the  court  by  the  first  day  of  the  next  stated  termJ 

This  case  was  transferred  to  this  court  by  an  order  of  Mr, 
Justice  Grier,  one  of  the  judges  of  the  Supreme  Court  of  tlie 
United  States,  under  the  following  circumstances. 

On  the  16th  of  August,  1849,  at  tlie  court-room  of  the  Cir- 
cuit Court  of  the  United  States,  in  the  city  of  Philadelphia, 
before  Mr.  Justice  Grier,  one  of  the  judges  of  the  Supreme 
Court  of  the  United  States,  Mr.  Stanton  appeared  to  move 
for  an  injunction  in  behalf  of  the  State  of  Pennsylvania,  at 
the  instance  of  her  Attorney-General,  against  the  Wheeling 
and  Belmont  Bridge  Company,  and  their  agents,  William 
Ottersan  and  George  Croft. 

Notice  of  the  motion  was  given  on  the  28th  of  July.  At 
the  same  time,  a  copy  of  the  bill  was  served  upon  the  defend- 
amts.     The  bill  stated,  among  other  things, — 

"  That  the  Ohio  River,  being  one  of  the  navigable  waters 
leading  into  the  Mississippi,  is,  and  for  a  long  time  hath  been, 
an  ancient  navigable  public  river,  and  common  highway,  fi*ee 
to  be  navigated  by  the  citizens  of  the  State  of  Pennsylvania, 
as  well  as  by  all  other  citizens  of  the  United  States.  That 
heading  at  Pittsburg,  in  the  State  of  Pennsylvania,  and  run- 
ning through  that  State  for  the  distance  of  fifty  miles,  navi- 
gable for  its  whole  extent  from  Pittsburg  to  its  mouth,  many 
citizens  of  that  State  long  have  been,  and  of  right  were,  and 
still  are,  accustomed  to  navigate  said  river,  to  pass  and  repass 
*6481  *^^^"S  ^^  course  and  channel  unobstructed  ana  at 
-*  pleasure,  with  their  steamboats,  transporting  passen- 
gers in  great  numbers,  carrying  large  quantities  of  treight, 
and  conducting  a  valuable  trade  and  commerce  between  the 
city  of  Pittsburg,  in  the  State  of  Pennsylvania,  and  the  ports 
of  Cincinnati,  Louisville,  St.  Louis,  New  Orleans,  and  many 
other  places  on  the  Ohio  and  Mississippi  Kivei's,  and  their 
branches. 

'^  That  the  defendants  are  erecting  a  bridge  one  hundred 

*  See  further  decision,  13  How.,  618. 
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miles  below  Pittsburg,  across  the  channel  of  the  Ohio  River, 
between  Zane's  Island  and  the  main  Virginia  shore  or  bank 
at  Wheeling.  That  this  bridge  will  hinder  and  prevent  the 
passage  of  citizens  of  the  State  of  Pennsylvania  along  said 
river  under  said  bridge,  'Vfith  their  steamboats,  as  they  are 
commonly  accustomed  to  do,  and  will  obstruct  the  naviga- 
tion of  the  Ohio  River.  Tliat  it  will  interrupt,  hinder,  and 
disturb  the  citizens  of  the  State  of  Pennsylvania  in  their  law- 
ful use  and  enjoyment  of  the  Ohio  River  as  a  common  high- 
way, in  passing  and  repassing  the  same^  will  increase  the 
difficulty,  hazard,  and  expense  of  navigating  it  with  their 
steamboats  carrying  passengers  and  freight  as  they  have  been 
accustomed,  and  are  now  doing,  and  have  right  to  do  ;  and 
will  interrupt,  diminish,  and  greatly  disturb  the  trade,  com- 
merce, and  business  of  the  citizens  of  Pennsylvania  over  and 
upon  said  river,  and  between  the  city  of  Pittsburg  and  other 
ports  on  the  Ohio  and  Mississippi  Rivers  and  their  branches ; 
to  the  great  damage  and  common  nuisance  of  the  citizens  of 
Pennsylvania,  as  well  as  of  other  citizens  of  the  United  States, 
and  to  their  irreparable  injury." 

It  also  stated  that  the  bridge  was  erected  under  color  of 
an  act  of  the  Virginia  General  Assembly,  which  provides, 
^^  If  the  said  bridge,  mentioned  in  the  eighth  section  of  this 
act,  shall  be  so  erected  afi  to  obstruct  the  navigation  of  the 
Ohio  River  in  the  usual  manner,  by  such  steamboats  and 
other  crafts  as  are  now  commonly  accustomed  to  navigate 
the  same,  when  the  river  shall  be  as  high  as  the  highest 
floods  heretofore  known,  then,  unless,  upon  such  obstruction 
being  found  to  exist,  such  obstruction  shall  be  immediately 
removed  or  remedied,  the  said  last-mentioned  bridge  m^  be 
treated  as  a  public  nuisance,  and  abated  accordingly."  That 
steamboats  were  accustomed  to  navigate  the  river  requiring 
a  space  of  eighty  feet  above  the  water  surface,  and  that  the 
flood  of  1832  was  44  J  feet  above  low-water  level,  usual  spring 
floods  being  35  feet,  and  that  the  bridge  was  to  be  only  93^ 
feet  above  low- water  level  at  its  eastern  end,  and  62  feet  at 
the  west  end. 

It  was  also  stated,  by  way  of  amendment,  that  the  State  of 
Pennsylvania  owned  and  possessed  certain  valuable  public 
•improvements  of  canals  and  railways  for  the  trans-  r*^  iq 
portation  of  passengers  and  goods,  constructed  at  a  I- 
great  exi)en8e,  for  channels  of  commerce,  to  connect  the 
watei-s  of  the  Delaware  River  with  the  Ohio  at  Pittsburg, 
and  the  waters  of  Lake  Erie  with  the  Ohio  at  Beaver.  That 
from  the  transportation  of  ptissengei-s  and  goods  along  these 
works,  she  was  accustonied  t4)  receive  large  tolls  and  revenue. 

681 


649  SUPREME  COURT. 

PennsylTania  v.  Wheeling  and  Belmont  Bridge  Co.  et  aL 

That  these  works  terminated  at,  and  are  constructed  with 
direct  reference  to  the  free  navigation  of,  the  Ohio  River. 
That  the  goods  and  passengers  transported  to  and  from  those 
ports  upon  her  improvements  were  accustomed  to  arrive  and 
depart  in  steamboats  along  the  Ohio  River ;  and  that  the 
Wheeling  Bridge  would  so  obstruct  the  navigation  of  the 
river  as  to  cut  off  the  tmde  and  business  along  the  public 
works  of  Pennsylvania,  impair  and  diminish  her  tolls  aud 
revenue,  and  render  her  improvements  useless. 

The  bill  prayed  injunction  and  general  relief. 

With  the  bill  were  filed  exhibits,  viz. : — 

1.  The  Act  of  Incorporation  by  the  General  Assembly  of 
Virginia,  under  which  defendants  claim  right  to  erect  the 
bridge. 

The  charter  contains  this  clause  : — 

^^  If  the  said  bridge,  mentioned  in  the  eighth  section  of 
this  act,  shall  be  so  erected  as  to  obstruct  the  navigation  of 
the  Ohio  River  in  the  usual  manner,  by  such  steamboats  and 
other  crafts  as  are  now  commonly  accustomed  to  navigate 
the  same,  when  the  river  shall  be  as  high  as  the  highest 
floods  heretofore  known,  then,  unless,  upon  such  obstruction 
being  found  to  exist,  such  obstruction  shall  be  immediately 
removed  or  remedied,  the  said  last-mentioned  bridge  may  be 
treated  as  a  public  nuisance,  and  abated  accordingly." 

2.  A  Report  of  the  Engineer  of  the  Bridge  Company,  ac- 
companied by  a  diagram. 

In  this  report,  the  bridge  is  represented  to  be  92  feet,  at 
the  water's  edge,  above  the  low-water  line  on  the  Wheeling 
side,  and  on  the  island  side  62  feet,  deflecting  from  the 
water's  edge  at  Wheeling  to  the  island  at  the  rate  of  4  feet 
in  100. 

The  report  also  states,  that  the  flood  of  1832  was  44}  feet 
above  the  low-water  level. 

A  supplemental  bill  was  also  exhibited  by  complainant's 
counsel,  setting  forth  that,  since  the  preparation  of  the 
original  bill  and  service  of  notice,  the  defendants  had  pro- 
ceeded with  their  work,  and  had  stretched  iron  cables  across 
the  channel  of  the  river  so  as  to  obstruct  navigation.  It 
prayed  that  these  might  be  abated,  and  for  relief,  as  in  the 
original  bill. 

The  complainant's  counsel  then  read  affidavits  to  show, 
among  other  things : — 

*f>S01       *^'  ^^^  amount  of  steamboat  trade  and  commerce 
J  of  the  Ohio,  between  Pittsburg  and  the  ports  of  Cin- 
cinnati, Louisville,  St.  Louis,  New  Orleans,  and  other  places 
on  the  Ohio  and  Mississippi  Rivers. 
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2.  That  a  large  })()rtiou  of  the  steamboats  engaged  in  this 
trade  are  owned  and  navigated,  in  whole  or  in  part,  by  citi- 
zens of  Pennsylvania. 

3.  That  the  principal  steamboats  engaged  in  this  trade  re- 
quired for  free  passage  from  sixty  to  eighty  feet  space  above 
the  water  surface,  and,  as  now  constructed,  cannot,  on  high 
water,  pass  tlie  bridge  at  Wheeling. 

4.  That  the  i)re8eut  diameter  and  height  of  their  chimneys 
have  been  found  by  experience  to  be  essential  to  their  speed 
and  capacity,  and  cannot  be  reduced  without  impairing  the 
fitness  of  the  boats  for  {)rofitable  and  useful  trade  and  com- 
merce. 

5.  That  their  chimneys  cannot  be  lowered  so  as  to  pass  the 
bridge  at  Wheeling  on  high  water,  without  changing  their 
construction,  at  a  great  expense  ;  and  the  process  of  lowering 
and  hoisting  will  always  be  attended  with  expense,  delay,  and 
imminent  hazard  to  the  safety  of  the  boat,  its  crew  and  pas- 
sengers,— chimneys  being  six  feet  in  diameter,  and  over  forty 
feet  above  the  hurricane  deck. 

6.  That  the  Pittsburg  packets,  and  other  boats  of  the  lar- 
gest class,  have  been  accustomed  to  navigate  the  river  to  and 
from  Pittsburg,  at  their  present  height,  and  no  boats  lower 
their  chimneys  except  when  compelled  by  the  state  of  water 
in  the  river  to  pass  through  the  canal  around  the  falls  at 
Louisville. 

7.  That  the  boats  accustomed  to  lower  at  Louisville  are 
built  with  reference  to  passing  through  the  canal,  and  are 
much  smaller  in  size  and  capacity  than  the  Pittsburg  packets, 
and  other  boats  accustomed  to  navigate  the  rivers  in  high 
waters. 

8.  That,  in  the  opinion  of  many  practical  men,  it  is  impos- 
sible to  reduce  or  lower  the  chimneys  of  such  boats  as  are 
engaged  in  the  packet  trade.  And  that  the  bridge  at  Wheel- 
ing will  so  obstruct  their  navigation  at  high  water,  for  which 
they  are  specially  adapted,  as  in  a  great  measure  to  exclude 
them  from  business  and  diminish  their  value,  there  being 
seven  packets,  costing  each  from  thirty  to  forty  thousand 
dollars. 

9.  That  the  bridge  at  Wheeling  will  so  obstruct  navigation 
that  a  large  portion  of  trade  hitherto  accustomed  to  pass  and 
repass  to  and  from  Pittsburg  will  be  excluded  from  that  port 
and  other  ports  of  Ohio  and  Peimsylvania  above  Wheeling. 

10.  That,  in  the  opinion  of  competent  engineers,  a  bridge 
might  be  so  erected  as  not  to  obstruct  navigation. 

The  defendants  then  filed  to  the  original  bill  their  answer, 
in  which  it  was  set  forth, — 
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*M'i  1       *That  by  tlie  statutes  of  Virginia,  referred  to  in  the 
J  bill,  the  defendants  are  the  delegates  and  trustees  of 
certain  franchises,  part  of  the  eminent  domain  of  that  State, 
exercisable  within  her  territory. 

That  the  sovereignty  of  Virginia  over  the  place  in  which 
this  erection  is  to  be  made  has  never  been  ceded  or  surren- 
dered. That  the  clause  of  the  ordinance  of  1787  which  de- 
clared that  "the  navigable  waters  leading  into  tlie  Mississippi 
and  St.  Lawrence,  &c.,  shall  be  common  highways,  and  for 
ever  free  to  the  citizens  of  the  United  States,"  &c.,  was  not 
intended  to  operate  within  the  reserved  territory  and  sove- 
reignty of  Virginia. 

That  a  free  navigation  is  not  to  be  understood  as  one  free 
from  such  partial  or  incidental  obstacles  as  the  best  interests 
of  society  may  render  necessary,  and  does  not  prevent  States 
from  constructing  in  or  over  such  rivers  such  beneficial 
bridges  or  useful  improvements  of  navigation  as  may  not 
materially  obstruct  them  as  highways. 

That  Congress,  in  1806,  ordered  a  road  to  be  constructed 
from  Cumberland  to  the  Ohio,  and  afterwards  provided  for 
its  continuation  from  the  western  bank  of  Ohio  to  the  Mus- 
kingum River  and  Zanesville,  and  so  on  through  the  States 
of  Ohio,  Indiana,  and  Illinois.  That  this  road  was  afterwards 
surrendered  to  the  States  through  which  it  passed.. 

That  the  passage  by  ferry  between  Wheeling  and  Zane's 
Island  was  lound  dilatory  and  precarious  by  day,  and  ordi- 
narily useless  by  night,  being  frequently  impassable  on  ac- 
count of  ice,  &c. 

That,  a  bridge  being  much  desired  by  the  people  of  Ohio 
and  Virginia,  acts  were  passed  in  1816  by  those  States,  au- 
thorizing a  bridge  across  the  river  at  Wheeling,  but  which 
provided  that,  if  such  a  bridge  should  be  so  constructed  as  to 
injure  the  navigation  of  the  said  river,  it  should  be  treated  as 
a  public  nuisance,  and  be  liable  to  abatement  as  other  public 
nuisances.  And  ten  years  were  allowed  for  completion  of  the 
bridge.. 

That,  by  an  act  of  Virginia  of  1836,  certain  facilities  for 
the  reorganization  of  the  said  company  were  conferred,  and 
the  time,  by  consent  of  Ohio,  extended  ten  yeare  longer ;  that 
this  company  constructed  a  bridge  from  Zane*s  Island  to  the 
Ohio,  or  western  shore. 

That  on  the  14th  of  March,  1847,  the  Legislature  of  Vir- 
ginia passed  an  act  reviving  and  continuing  certain  parts  of 
the  former  acts,  and  providing  for  the  reorganization  of  the 
corporation  "  with  power  to  erect  and  keep  a  wire  suspension 
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toll-bridge  on  and  from  Zane*s  Island  to  and  upon  the  mam 
Virginia  shore  or  bank  at  the  city  of  Wheeling." 

•That  this  act  had  the  following  proviso :— "  That  if  r«gco 
the  said  bridge  shall  be  so  erected  i\s  to  obstruct  the  '- 
navigation  of  the  Ohio  River  in  the  usual  manner,  by  such 
steamboats  and  other  crafts  as  are  now  accustomed  to  navi- 
gate the  same,  when  the  river  shall  be  as  high  as  the  highest 
flood  therein  heretofore  known,  then,  unless,  upon  such 
obstruction  being  found  to  exist,  such  obstruction  shall  be 
immediately  removed  or  remedied,  the  said  last-mentioned 
bridge  may  be  treated  as  a  public  nuisance,  and  abated 
accordingly." 

That  respondents  were  organized  under  this  act  in  May, 
1847,  and  an  engineer  appointed  in  July,  1847,  who  reported 
a  plan,  which  was  published  and  extensively  circulated,  and 
.made  conti-acts  for  its  erection  in  September,  1847. 

That  the  elevation  of  the  bridge  at  the  highest  point  over 
the  channel  is  over  98J  feet  above  low-water  surface. 

That  for  eighteen  months  past  it  has  been  ''  steadily  and 
notoriously  progressed  with  " ;  that  the  persons  at  whose  sug- 
gestion these  proceedings  are  instituted  must  have  known  it, 
and  yet,  while  all  this  expensive  work  was  being  done,  no 
objections  were  made,  but  the  work  quietly  permitted  to  pro- 
gress until  nearly  the  whole  cost  of  the  bridge  was  expended, 
the  first  wires  drawn  over,  and  the  bridge  on  the  eve  of  com- 
pletion. 

The  answer  insists  on  the  following  grounds  of  objection  to 
the  proceedings: —  ^ 

1st.  That  if  the  evils  imputed  to  this  bridge  were  true,  the 
persons  injured  might  have  remedy  ii^the  courts  of  Virginia, 
and  her  Attorney-General  is  ready  to  institute  proceedings 
«    by  quo  warranto  or  indictment. 

2d.  That  the  complainant  has  no  corporate  capacity  to 
become  a  party  to  a  suit  in  the  Supreme  Court,  to  protect  or 
vindicate  the  rights  of  her  citizens,  and  prays  that  this  part 
of  their  answer  may  stand  for  a  demurrer  or  plea,  as  w^ll  aa 
answer. 

3d.  The  defendants  admit  that  the  citizens  of  Pennsylva- 
nia, in  common  vrith  the  citizens  of  the  whole  United  States, 
are  entitled  to  the  use  of  the  Ohio  as  a  common  or  public 
highway,  but  claim  that  their  bridge  is  not  an  obstruction, 
r,  and  is  itself  a  connecting  line  of  a  great  public  highway,  as 

important,  as  a  means  of  intercommunication,  as  the  naviga- 
tion of  the  Ohio,  and  *^  claim  the  ])rinciple  of  concession  and 
compromise,  which  enters  so  largely  into  tlie  structura  of  our 
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goveniJiieiit."    That  this  bridge  will  be  very  beneficial  to  the 
people  of  the  neighbouring  States. 

4th.  That  the  State  of  Pennsylvania  herself  has  set  the 
example  of  authorizing  bridges  to  be  constructed  across  this 
stream  no  higher  than  this. 

*fi^^l  *5tS.  That  the  report  of  certain  engineers  of  the 
J  United  States  to  Congress,  in  1848,  recommended  a 
wire  bridge,  and  gave  as  their  opinion,  that  "by  an  elevation 
of  ninety  feet  every  imaginable  danger  of  obstruction  or 
endangering  the  navigation  would  be  avoided."  Also,  that 
certain  reports  of  committees  in  Congress  recognized  the 
necessity  of  a  bridge  at  Wheeling,  and  recommended  an 
appropriation,  stating  that  a  bridge  can  be  erected  that  will 
not  offer  the  slightest  obstruction  to  the  navigation. 

6th.  That  the  objections  to  the  bridge  are  only  to  the 
insufficiency  of  headway  for  steamboats,  and  they  aver  that 
the  headway  left  is  amply  sufficient ;  that  the  highest  usual 
rise  of  the  river  Ohio  does  not  exceed  thirty-eight  and  a  half 
feet,  but  will  not  average  thirty-five  feet  for  spring  floods, 
nor  much  exceed  twenty-nine  feet ;  that  the  flood  of  1832 
was  an  extraordinary  flood,  which  rose  forty-four  and  a  half 
feet  above  low  water  at  Wheeling,  on  the  11th  of  February, 
1832 ;  that  landings  and  warehouses  were  under  water,  and 
the  river  too  high  tor  navigation,  or,  if  navigated,  that  boats 
might  have  passed  over  Zane's  Island. 

7th.  That  for  all  useful  purposes  the  pipes  of  steamboats 
need  not  exceed  forty-seven  feet  above  the  water,  and  if  the 
draft  should  not  be  sufficient  at  that  height,  that  blowers 
might  be  added.  That  chimneys  might  have  hinges  on  them, 
so  that  they  could  be  lowered  without  much  inconvenience. 
That  the  bridge  over  the  canal  at  Louisville  does  not  give  a 
headway  of  over  fifty-six  feet,  and  chimneys  of  greater  height 
usually  have  hinges  to  accommodate  themselves  to  it,  and 
steamboats  made  with  high  chimneys  and  without  hinges 
should  conform,  "  because  the  height  of  chimneys  of  steam- 
boats above  a  certain  limit  involves  secondary  considerations 
of  contingent  and  relative  expediency  or  convenience,  rather 
than  such  as  are  of  absolute  importance  or  necessity  in  con- 
nection with  the  material  or  indispensable  purposes  of  naviga- 
tion." 

8th.  That  the  bridge  will  not  be  an  appreciable  incon- 
venience to  boats  of  the  average  class,  whose  height,  they  aver, 
will  not  average  over  fifty-two  feet,  and  not  sixty-five  feet, 
as  stated  in  the  bill ;  but  it  is  admitted  that  there  are  boats 
whose  chimneys  are  of  greater  height,  which  is  asserted  to  be 
unnecessary;  or,  if  iif^cesanry,  they  should  be  provided  with 
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hiuges ;  that  these  high  chimneys  have  been  but  lately 
brought  into  use,  are  of  "extravagant  and  unnecessary  ' 
height,  and  "got  up"  by  commercial  rivals,  who  promote 
these  proceedings  "in  the  name  of  a  sovereign  State,  to 
destroy  a  useful  and  necessary  work." 

*9th  and  lastly.     That  the  bridge  will  not  diminish  rugc^ 
or  destroy  trade  between  Pittsburg  and  other  ports,  or  ^ 
do  irreparable  injury  to  the  citizens  of  Pennsylvania. 

AfiBdavits  were  also  read  to  support  the  answer. 

After  argument  by  counsel,  Mr.  Justice  Grier  delivered  an 
opinion,  which  concluded  as  follows: — 

"  The  application  of  the  principles  I  have  stated  to  the  facts 
of  this  case  will  result  in  refusing,  without  prejudice,  an  in- 
junction before  the  sitting  of  the  Supreme  Court  iEor  the 
following  reasons : — 

"  1st.  Because  the  question  of  the  plaintiffs  right  to  prose- 
cute this  is  new,  and  involves  the  jurisdiction  of  the  court. 
For  if  the  State  of  Pennsylvania  is  not  entitled  to  prosecute 
such  an  action,  the  Supreme  Court  can  have  no  original  juris- 
diction in  the  case. 

"  2d.  The  injury  threatened  is  not  imminent  and  certain, 
but  contingent.  It  may  or  may  not  happen  before  the  final 
hearing  of  this  cause,  or  before  this  application  may  be  re- 
newed before  the  court.  In  the  mean  while,  this  cause  may 
be  brought  to  a  final  hearing,  the  cause  being  now  at  tissue, 
and  having  preference  on  the  list.  And  on  the  first  Monday 
of  December  next  the  plaintiff  will  have  an  opportunity  of 
moving  the  court  for  an  injunction  on  the  bill  and  ansXver, 
when  the  question  of  jurisdiction  can  be  finally  decided. 
Nor  is  there  any  evidence  to  justify  the  supposition,  that  in 
the  mean  time  the  income  of  the  Pennsylvania  improvements 
will  be  materially  affected. 

"  8d.  The  injury  will  not  be  irremediable  if  any  should 
occur ;  as  the  owner  of  every  boat  which  may  be  hindered  or 
delayed  in  the  mean  time  from  passing  along  the  river  by  this 
obstruction  will  have  a  clear  remedy  at  law,  to  recover 
damages  against  the  company  and  the  individuals  engaged  in 
its  erection. 

"  4th.  If  the  defendants  proceed  in  the  mean  time  to  com- 
plete the"  bridge,  they  will  gain  no  equity  thereby ;  but  if 
judgment  be  obtained  against  them,  they  will  be  compelled  to 
abat.e  the  nuisance  at  their  own  expense. 

"It  is  therefore  ordered,  that  said  bill  and  supplemental 
bill,  answera,  and  exhibits  here  read,  be  filed  in  tne  clerk's 
office  of  the  Supreme  Court  of  the  United  States,  and  that 
the  defendants  answer  the  amendment  ai^d  supplemental  bill 
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within  thirty  days,  and  that  on  the  first  day  of  the  next  term 
of  the  Supreme  Court  of  the  United  States  the  complainant 
have  leave  to  move  for  an  injunction,  as  prayed  for  in  said 
original  and  supplemental  bills,  and  that  this  order  and  notice 
be  entered  by  the  clerk  on  the  docket  of  said  court." 
♦fiS'il  *Fursuant  to  to  this  order,  the  bill,  supplemental 
J  bill,  and  answers  were  filed  in  the  office  of  the  clerk  of 
the  Supreme  Court  at  Washington,  on  the  6th  of  September, 
1849. 

On  the  7th  of  October,  1849,  the  Wheeling  and  Belmont 
Bridge  Company  filed  their  answer  to  the  amended  and  sup- 
plemental bUls,  reiterating  the  grounds  of  defence  assumed 
in  the  first  answer,  and  suggesting  others  which  had  not  been 
previously  noticed. 

On  the  12th  of  November,  1849,  the  plaintiff  served  on  the 
defendant  a  notice  of  her  intention  to  apply  to  the  Supreme 
Court  for  an  injunction,  as  prayed  for  in  the  original  and  sup- 
plemental bills,  on  other  grounds  which  were  set  forth  in  a 
second  supplemental  bill,  a  copy  of  which  accompanied  the 
notice.  This  second  supplemental  bill  averred  that  the  de- 
fendants had  erected  their  bridge  over  the  channel  of  the 
Ohio  in  such  a  manner  as  to  hinder,  and  obstruct,  and  pre- 
vent the  passage  of  steamboats,  owned  and  navigated  by 
citizens  of  Pennsylvania,  to  and  from  her  ports,  over  and 
along  said  river,  and  from  passing  from  Pittsburg  to  other 
ports  in  Ohio  and  Kentucky  below  said  bridge.  It  charges, 
that  on  the  10th  day  of  November,  1849,  the  steamboat  Mes- 
senger, owned  and  navigated  by  citizens  of  Pennsylvania, 
engaged  in  che  carrying  trade  between  Pittsburg,  a  port  of 
entry  in  Pennsylvania,  and  Cincinnati,  a  port  of  entry  in 
Ohio,  and  intermediate  ports,  duly  licensed,  equipped,  and 
enrolled  according  to  the  acts  of  Congress,  cleared  from  the 
said  port  of  Pittsburg  with  a  large  cargo  of  freight  and  pas- 
sengers for  the  port  of  Cincinnati  and  other  intermediate 
ports,  and  while  on  her  voyage  along  the  channel  of  said 
river,  on  the  night  of  the  10th  of  November,  at  a  usual  stage 
of  water,  to  wit,  twenty-one  feet,  was  hindered  and  obstructed 
from  passing  along  said  channel,  and  obliged  to  stop  by  reason 
of  said  bridge,  and  with  great  trouble  and  danger  to  the 
ofiicers  and  crew,  and  expense  and  loss  of  time  to  her  owners, 
was  compelled  to  have  seven  and  a  half  feet  of  her  chimneys 
cut  off  in  order  to  pass  said  bridge. 

It  is  further  alleged  that  the  Hibernia,  another  boat  owned 

and  navigated  by  citizens  of  Pennsylvania,  on  a  voyage  from 

Cincinnati  to  Pittsburg,  on  the  11th  day  of  November,  1849, 

was  hindered  by  said  bridge  from  prosecuting  her  vojrage, 
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and  obliged  to  stop  at  Wheeling,  a  port  of  entry  in  Virginia, 
and  there  discharged  her  passengers  and  cargo. 

The  bill  further  charges,  that,  since  the  filing  of  said  original 
bill,  sundry  citizens  of  Pennsylvania  have  contracted  for,  and 
are  engaged  in,  the  construction  of  ships  and  sea-going  ves- 
sels, to  be  propelled  by  wind  and  steam,  and  desire  to  con- 
tinue in  *said  business.  That  the  building  of  such  rmftr^a 
vessels  is  a  profitable  branch  of  business,  and  that  any  ■- 
obstruction  to  the  navigation  of  the  Ohio  River  at  high  stages 
of  water  will  interfere  with  and  destroy  said  branch  of  busi- 
ness, and  prove  alike  detrimental  to  the  revenues  of  the 
Commonwealth  of  Pennsylvania  and  to  the  interests  of  her 
citizens.  It  is  further  charged,  that  the  Wheeling  Bridge  will 
produce  this  result,  and  practically  give  a  preference  to  the 
port  of  Wheeling  and  other  ports  lower  down  the  river,  to 
the  great  injury  of  the  citizens  and  State  of  Pennsylvania. 
The  plaintiff,  therefore,  prays  that  the  defendants  may  be 
enjoined  from  keeping  said  bridge  across  said  river,  and  be 
required  to  abate  the  same. 

On  the  2d  of  February,  1850,  the  defendants  filed  their 
answer  to  the  second  supplemental  bill. 

It  stated,  '*  that,  since  the  filing  of  their  former  answers  in 
this  case,  the  Legislature  of  the  State  of  Virginia  have  passed 
an  act  amendatory  and  explanatory  of  the  various  acts  which 
had  been  previously  passed  .by  that  body,  (and  which  taken 
together  constituted  the  charter  under  which  your  respond- 
ents erected  their  bridge,)  and  more  particularly  of  the  four- 
teenth section  of  the  act  passed  March  19,  1847.  This 
amendatory  and  explanatory  act  declares  in  substance,  that, 
whereas  the  Wheeling  and  Belmont  Bridge  Company,  by 
virtue  of  an  act  passea  March  19,  1847,  entitled  ^  An  act  to 
revive  and  amend  an  act,  entitled  an  act  incorporating  a 
company  to  erect  a  toll-bridge  over  the  Ohio  River  at  Wheel- 
ing, passed  February  10,  1836,'  had  erected  across  and 
over  the  main  channel  of  the  Ohio  River,  from  the  main 
Virginia  shore  to  Zane's  Island,  at  the  city  of  Wheeling,  in 
Ohio  County,  a  wire  suspension-bridge,  consisting  of  a  single 
span  of  one  thousand  and  ten  feet  from  centre  to  centre  of 
the  supporting  towers,  the  height  of  which  is  ninety  feet  at 
the  eastern  abutment,  ninety-three  and  a  half  feet  at  the 
highest  point,  and  sixty-two  feet  at  the  western  abutment, 
above  the  low-water  level ;  and  whereas  the  fourteenth  sec- 
tion of  the  said  act  of  March  19,  1847,  provided,  among 
other  things,  that  the  said  wire  suspension-bridge  should  be 
so  erected  as  not  '  to  obstruct  the  navigation  of  the  Ohio 
River  in  the  usual  manner,  by  such  steamboats  and  other 
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crafts  as  were  llien  commonly  accustomed  to  navigate  the 
same,  when  the  river  should  be  as  high  as  the  highest  floods 
therein  heretofore  known ' ;  and  whereas  doubts  had  arisen 
as  to  the  true  construction  or  meaning  of  the  said  fourteenth 
section,  and  it  was  desirable  to  remove  such  doubts,  and 
more  clearly  to  express  and  declare  the  true  intention  and 
meaning  of  the  aforesaid  section,  it  was  by  said  act  declared 
*^^71  *^^^  enacted,  that  the  said  wire  *suspension-bridge,  so 
-■  erected  across  the  Ohio  River,  at  Wheeling,  as  a^re- 
said,  at  the  height  of  ninety  feet  at  the  eastern  abutment, 
ninety-three  and  a  half  feet  at  the*  highest  point,  and  sixty- 
two  feet  at  the  western  abutment,  above  the  low-water  level 
of  the  Ohio  River,  .be,  and  the  same  thereby  was,  declared  to 
be  of  lawful  height,  and  in  conformity  with  the  intent  and 
meaning  of  the  said  fourteenth  section  of  the  act  of  March 
19, 1847. 

"  A  copy  of  which  said  act  of  the  General  Assembly  of 
Virginia,  passed  January  11,  1850,  and  duly  authenticatea,  is 
herewith  exhibited,  and  prayeH  to  be  taken,  received,  and 
read,  as  a  part  of  this  answer. 

"  Your  respoiidents  further  say,  that  said  act  above  exhib 
ited  furnishes  a  full  and  complete  answer  to  all  the  objections 
urged  by  the  complainant  to  your  respondents'  bridge,  on  the 
ground  that  it  has  not  been  constructed  in  conformity  with 
the  requisitions  of  the  character  of  the  company 

"  Your  respondents,  therefore,  rely  on  said  act  of  Assem- 
bly of  Virginia  for  that  and  for  all  other  purposes  for  which 
it  mav  legally  avail,  aud  pray  that  they  may  be  allowed  the 
benent  of  all  defences  arising  under  said  act,  in  the  same 
manner,  and  to  the  same  extent,  as  if  specially  pleaded. 

^^  Having  fully  answered,  your  respondents  pray  to  be 
hence  dismissed,  with  their  costs  by  them  in  this  behalf  un- 
justly expended." 

Numerous  depositions  were  filed  on  behalf  of  the  oomplain- 
ant  and  respondents,  which  it  is  not  expedient  further  to  refer 
to,  as  the  order  of  the  court  is  merely  interlocutory. 

The  cause  was  opened  by  Mr.  Darragh  and  Mr.  Stanton^ 
for  the  complainant,  and  concluded  upon  the  same  side  by 
Mr.  Walker.  For  the  respondents,  it  was  aigued  by  Mr. 
Stuart  and  Mr,  Johnson  (Attorney -General).  A  report  of 
the  arguments  of  the  counsel  is  deferred  until  the  final  deci- 
sion of  the  case. 

Mr.  Justice  NELSON  announced  that  the  court  had  passed 
the  following  interlocutory  (^rder. 
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The  court  having  heard  the  counsel  on  the  part  of  the  com- 
I  plainant,  and  also  on   the  part  of  the  respondents,  on  the 

I  motion  for  an  injunction  in  this  cause  to  remove  the  obstruc- 

I  tion  of  the  navigation  of  the  Ohio  River,  as  charged  in  the 

t  original,  amended,  and  supplemental  bills  of  the  complainant, 

I  by  means*  of  the  erection  oi  the  suspension  bridge  in  said  bills 

t  mentioned,   and  which  said   obstruction   is  denied   in   the 

answers  put  in  thereto  by  the  respondents ;  and  on  due  de- 
I  liberation  being  had  thereon,  'and  upon  the  pleadings  r*^;;© 

(  and  the  proofs  oefore  us,  it  is  ordered,  that  the  cause  ^^   ^ 

I  be  referred  to  the  Honorable  R.  Hyde  Walworth,  late  Chan- 

!  cellor  of  the  State  of  New  York,  as  a  commissioner  of  the 

court,  hereby  appointed,  to  take  such  further  proofs  in  the 
I  cause  as  the  counsel  for  the  respective  parties  may  see  fit  to 

I  produce  before  him,  at  such  time  or  times^  and  at  such  place 

or  places,  as  he  may  appoint,  on  the  application  of  the  coun- 
sel of  either  party;  due^notice  being  given  of  the  time  and 
place  of  the  taking  of  the  said  proofs. 
[  1     Upon  the  question,  whether  or  not  the  bridge  aforesaid, 

mentioned  in  the  pleadings  aforet>aid,  is  or  is  not  an  obstruct 
,  tion  of  the   free  navigation  of  the  said  Ohio  River  at  the 

,  place  where  it  is  erected  across  the  same,  by  vessels  propelled 

I  by  steam  or  sails,  engaged,  or  which  may  be  engaged,  in  the 

I  commerce  of  navigation  of  said  river ;  and  if  an  obstruction, 

as  aforesaid,  shall  be  made  to  appear,  what  change  or  altera- 
,  tion  in  the  construction  and  ^'xisting  condition  of  the  said 

bridge,  if  any,  can  be  made,  consistent  with  the  continuance 
I  of  the  same  across  said  river,  that  will  remove  the  obstruction 

J  U)  the  free  navigation  by  the  vessels  aforesaid,  engaged  in 

the  commerce  and  navigation  of  said  river  as  aforesaid ;  and, 

2.  That  the  said  commissioner  shall  report  to  this  court  b}' 
the  fii*st  day  of  the  next  stated  term  thereof,  upon  the  ques- 
tions hereby  referred  to  him,  together  with  the  proofs  which 
shall  have  been  produced  before  him  by  the  respective  parties. 
And  that  all  other  questions  in  the  said  cause  shall  be  re- 
served until  the  coming  in  of  the  said  report  of  the  commis- 
sioner, and  the  further  hearing  of  counsel  upon  the  mattei*s 
therein;  and, 

3.  That  the  said  commissioner  shall  have  the  power,  if 
deemed  necessary  by  him  in  the  course  of  the  hearing  of  the 
said  cause,  to  appoint  a  competent  engineer,  whose  duty  it 
shall  be  to  take  the  measurement  of  said  bridge,  its  append- 
ages and  appurtenances  and  localities  in  connection  therewith, 
under  the  direction  and  instructions  of  said  commissioner, 
and  to  n>ak<»  a  report  to  lum  oii  the  same,  which  rei)ort  shall  be 
annexed  tcrthe  report  of  the  said  comitiissioner  to  this  court. 
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Pennsylvania  v.  Wheeling  and  Belmont  Bridge  Co.  et  al. 

The  said  commissioner  is  hereby  authorized  to  appoint  a 
clerk  to  assist  him  in  the  execution  of  this  commission. 

The  compensation  to  be  allowed  to  the  said  commissioner 
for  his  time  and  services,  for  his  clerk  and  engineer  that  may 
be  appointed,  and  all  other  necessary  expenses  by  him  in- 
curred in  said  commission,  upon  the  coming  in  of  the  report 
of  the  commissioner,  will  be  ascertained  and  fixed  and 
awarded  against  the  parties,  as  the  court  may  deem  right  and 
proper,  upon  the  principles  of  equity  and  justice. 


* 


♦fi'iQl         ^^^  ^^^^  ^^®  parties  shall  each  advance  to  the  said 
J  commissioner  two  hundred  and  fifty  dollars,  before  or 
at  the  time  he  enters  upon  the  execution  of  the  commission. 

The  clerk  will  send  a  certified  copy  of  this  order  to  the 
commissioner. 

To  this  order  Mr.  Justice  DANIEL  dissents.  It  is  his 
opinion,  that  the  case  is  not  presented  to  this  court  between 
such  parties  in  interest  as  can  give  jurisdiction  to  this  court. 
The  only  legitimate  ground  of  jurisdiction  in  this  case,  under 
the  Constitution,  would  be  the  fact  of  such  a  direct  interest 
or  right  on  the  part  of  Pennsylvania  as  a  State  as  would  auth- 
orize her  to  become  a  party  in  this  controversy.  The  interest 
of  the  State  of  Pennsylvania  in  this  case,  if  indeed  any  such 
is  shown,  is  that  which  she  may  have  in  the  competition 
which  may  or  which  does  exist  between  works  of  public 
improvement  erected  by  herself,  and  rival  works  erected  by 
other  States  within  their  own  territory.  No  direct  interest 
on  the  part  of  the  State  of  Pennsylvania  is  shown  in  the  ves- 
sels or  steamboats  which  navigate  the  rivers  Ohio  and 
Mississippi,  nor  in  any  question  connected  with  the  rights  of 
that  State  separate  and  apart  from  the  individual  interests  of 
the  owners  of  steamboats,  or  other  private  citizens  of  the 
State  of  Pennsylvania.  Again,  the  question  of  nuisance  or 
no  nuisance  is  one  proper  for  the  cognizance  of  a  court  of  law, 
to  be  determined  by  a  jury  upon  tne  testimony  of  witnesses 
confronted  and  cross-examined  before  a  jury  in  open  court, 
and  under  its  supervision.  In  this  view  of  the  question,  it 
would  seem  to  be  irregular  to  determine  it  upon  affidavits 
and  by  a  court  of  equity,  and  without  the  interposition  of  a 
jury,  and  in  the  absence  of  the  witnesses.  The  order  now 
made  in  this  cause  seeming  to  lead  to  the  latter  mode  of  set- 
tling the  question  of  nuisance,  it  is  therefore  hereby  formaUy 
objected  to. 
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MAITERS  CONTAINED  IN  THIS  VOLUME. 


The  references  are  to  the  Star  (*)  pages. 

I 

ALABAMA. 

1.  By  the  admission  of  the  State  of  Alaliama  into  the  Union,  that  State 
'  became  invested  with  the  sovereignty  and  dominion  over  the  shores  of 

:  navigable  rivers  between  high  and  low  water  mark.    Consequently, 

after  such  admission,  Congress  could  make  no  grant  of  land  thus  situ- 
ated.    Goodtitle  v.  Kibbe,  471. 
APPEAL  AND  ERROR. 
1  1 .  Where  the  defendant  pleaded  his  discharge  under  the  Bankrupt  Act  of 

,  1841  passed  by  Congress,  and  the  plea  was  allowed,  the  plaintiff  cannot 

bring  the  case  to  this  court  to  be  reviewed,  under  the  twenty-fifth  sec- 
'  tion  of  the  Judiciary  Act.     Strader  v.  BaUlmn,  261. 

t  2.  The  defendant  pleaded  a  privilege  or  exemption  under  a  statute  of  the 

^  .     United  States,  and  the  decision  was  in  favor  of  it.     76. 

3.  The  case,  must,  therefore,  be  dismissed,  for  want  of  jurisdiction.    lb. 
•'  4.  No  exception  can  be  taken  in  this  court  which  was  not  moved  below,  or 

k  which  does  not  appear  in  some  way  on  the  record  below.    Barrow  v. 

\  Reab,  366. 

'  6.  Where  land  was  sold  under  an  execution,  and  the  money  arising  there- 

I  from  about  to  be  <listributed  amongst  creditors  by  an  order  of  the  Cir- 

L  cuit  Court,  a  controversy  between  the  creditors  as  to  the  priority  of 

their  respective  judgments  cannot  be  brought  to  this  court,  either  by 
appeal  or  writ  of  error.     Dutfard  v.  Lombard^  530. 
{  6.  Although  the  State  in  which  the  judgment  was  given  allowed  appeals, 

V  by  statute,  in  similar  cases  arising  in  the  courts  of  the  State,  yet  it  does 

\  not  follow  from  the  adoption  of  the  forms  of  process  in  execution  that 

'  the  courts  of  the  United  States  adopted  the  modes  of  reviewing  the 

decisions  of  inferior  courts.     lb. 
7.  An  appeal  to  this  court  is  given  in  chancery  cases  alone.    lb. 
:  8.  Nor  is  the  case  a  proper  one  for  a  writ  of  error.    Such  a  writ  cannot  be 

sued  out  by  persons  who  are  not  parties  to  the  record,  in  a  matter 

arising  after  execution,  by  strangers  to  the  judgment  and  proceeduigs, 

I  and  where  the  error  assigned  is  in  an  order  of  the  court  disposing  of 

certain  funds  in  their  possession  accidently  connected  with  the  record, 
f  lb. 

;  0.  The  creditors  should  have  filed  their  bill  in  equity,  or  stated  an  issue  in 

due  legal  form,  with  proper  parties,  setting  forth  the  merits  of  their 
respective  claims,  in  order  to  lay  the  foundation  for  an  appeal  or  writ 
'  of  error  to  this  court.    lb. 

10.  The  Judiciary  Act  of  1780  made  no  provision  for  the  revision,  by  this 
f  court,  of  judgments  of  the  Circuit  or  District  Courts  in  criminal  cases ; 

and  the  act  of  1802  (2  Stat,  at  T^.,  15(>)  only  embraced  cases  in  which 
^  the  opinions  of  the  judges  were  opposed  in  criminal  cases.    There  is, 

f  therefore,  no  general  law  giving  appellnte  jurisdiction  to  this  court  in 

such  cases.     Forsyth  v.  (Jniled  Stittps,  r>71. 

11.  But  the  act  of  Congress  passed  on  the  22fl  of  February,  1847  (Sess.  Laws, 

1817,  ch.  17)  providing  that  certain  cases  might  be  brought  up  from 
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the  Territorial  courts  of  Florida  to  this  court,  included  all  cases,  whether 
of  civil  or  criminal  jurisdiction.     Ih. 

12.  Under  this  act,  this  court  can  revise  a  judgment  of  the  Superior  Court 

of  the  District  of  West  Florida  in  a  criminal  case,  wliich  originated  in 
October,  1845,  and  was  transferred  to  the  District  Court  of  Uie  United 
States  for  the  Northern  District  of  Florida.     lb. 

13.  Proceeding,  tlierc^ore,  to  revise  the  judgment,  this  court  decides  that 

the  jurisdiction  of  the  Territorial  courts,  of  which  the  Superior  Court 
was  one,  ceased  on  the  erection  of  the  Territory  into  a  State,  on  the  3d 
of  March,  1845.  The  proceedings  before  the  court  in  which  the  in- 
dictment was  found  were,  consequently,  coram  non  judice,  and  Toid. 
lb. 

14.  In  the  case  of  Forsyth  t.  The  United  States,  this  court  decided  that  the 

act  of  Congress  passed  on  the  22d  of  February,  1847  (Sess.  Laws,  1847, 
eh.  17),  gave  jurisdiction  to  this  court  to  review  certain  classes  of  cases 
brought  up  from  the  Territorial  courts  of  Florida.  Cotton  v.  United 
States,  579. 

15.  A  motion  to  dismiss  one  of  these  cases,  for  want  of  jurisdiction,  must  be 

denied.    lb. 

16.  Where  no  citation   had  been   issued  or  served  upon  the  defendant  in 

error,  the  cause  must  be  dismissed  on  motion.     Uogan  y.  Bms,  602. 
ASSIGNMENT. 

1.  The  laws  of  Alabama  placed  scaled  instruments,  commonly  called  single 

bills,  upon  the  footing  of  promissor}'^  notes,  by  allowing  the  defendant 
to  impeach  or  go  into  their  consideration  ;  and  also  permit  their  assign- 
ment, so  that  the  assignee  can  sue  in  his  own  name.  But  in  such  suit, 
the  defendant  shall  be  allowed  the  benefit  of  all  payments,  discounts, 
and  setroffs,  made,  had,  or  possessed  against  the  same,  previous  to  notice 
of  the  assignment.      Withers  v.  Greene,  213. 

2.  The  construction  of  this  latter  clause  is,  that  where  an  assignee  sues,  the 

defendant  is  not  limited  to  showing  payments  or  set-offs  made  before 
notice  of  the  assignment,  but  may  also  prove  a  total  or  partial  failure 
of  the  consideration  for  which  the  writing  was  executed.    lb. 

3.  Proof  of  a  partial  failure  of  the  consideration  may  be  given  in  evidence 

in  mitigation  of  damages.     lb. 

4.  The  English  and  American  cases  upon  this  point  examined,  showing  a 

relaxation  of  the  old  rule,  and  allowing  a  defendant  to  obtain  justice  in 
this  way,  instead  of  driving  him  to  a  cross  action  for  damages.    Ih. 

5.  Thus,   where  the  obligor  of  a  single  bill  was  sued  by  an  assignee,  and 

pleaded  that  the  bill  was  given  for  the  purchase  of  horses  which  were 
not  as  sound  nor  of  as  high  a  pedigree  as  had  been  represented  by  the 
seller,  such  a  plea  was  admissible.    lb. 

6.  It  is  not  a  sufficient  objection  to  the  plea,  that  it  omits  a  disclaimer  of  the 

contract,  and  a  proffer  to  return  the  property.  If  the  defendant  looked 
only  to  a  mitigation  of  damages,  he  was  not  bound  to  do  either,  and 
therefore  was  not  bound  to  make  such  an  averment  in  kis  plea.    lb. 

7.*  Nor  is  it  a  sufficient  objection  to  the  plea,  that  it  avers  that  the  obligation 
was  obtained  from  him  by  fraudulent  representations,  or  that  it  con- 
cludes with  a  general  prayer  for  judgment.  Pleas  in  bar  are  not  to 
receive  a  narrow  and  merely  technical  construction,  but  are  to  be  con- 
strued according  to  their  entire  subject-matter.     lb. 

8.  In  this  respect  there  is  a  difference  between  pleas  in  bar  and  pleas  in 
abatement.    Ih. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  laws  of  Alabama  place  sealed  instruments,  commonly  called  single 
bills,  upon  the  footing  of  promissory  notes,  by  allowing  the  defendant 
to  impeach  or  go  into  their  consideration  ;  and  also  permit  their  assign- 
ment, so  that  the  assignee  can  sue  in  his  own  name.  But  in  such  suit, 
the  defendant  siiall  be  allowed  the  benefit  of  all  payments,  discounts, 
and  set-offs,  msilo,  hnd,  or  pn8se8!ied  ngainst  the  same,  previous  to 
notice  of  the  assignment.      Withtirs  v.  Greene' 2\Z. 
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2.  The  construction  of  this  latter  clause  is,  that  where  an  assi^piee  sues,  the 
defendant  is  not  limited  to  showing  payments  or  set-offs  made  before  no- 
tice of  the  assignment,  but  may  also  prove  a  total  or  partial  failure  of 
the  ^consideration  for  which  the  writing  was  executed.    lb. 

3.  Proof  of  a  partial  failure  of  the  consideration  may  be  given  in  evidence 
in  mitigation  of  damages.    lb. 

4.  The  English  and  American  cases  upon  this  point  examined,  showing  a 
relaxation  of  the  old  rule,  and  allowing  a  defendant  to  obtain  justice  in 
this  way,  instead  of  driving  him  to  a  cross  action  for  damages.    Jb. 

6.  Where  promissory  notes  were  executed  in  Louisiana,  but  made  payable 
in  Mississippi,  and  indorsed  in  Mississippi,  and  the  indorsee  sues  in  Lou- 
isiana, the  law  of  Mississippi,  and  not  that  of  Louisiana,  must  be  the 
law  of  the  case.     Brabslun  v.  Gibson^  203. 

6.  By  the  law  of  Mississippi,  where  the  indorsee  sues  the  maker,  the  **  de- 
fendant shall  be  allowed  the  benefit  of  all  want  of  lawful  consideration, 
failure  of  consideration,  payments,  discounts,  and  set-offs,  made,  had, 
or  possessed  against  the  same,  previous  to  notice  of  the  assignment." 
lb. 

7.  Where  the  notes  were  originally  given  for  the  purchase  of  a  plantation, 
which  plantation  was  afterwards  reclaimed  by  the  vendor  (under  the 
laws  of  Louisiana  and  the  deed),  and,  in  the  deed  of  reconveyance 
made  in  consequence  of  such  reclamation,  the  plantation  remained 
bound  for  the  payment  of  these  notes,  these  facts  do  not  show  a  "  want 
of  lawful  consideration,  failure  of  consideration,  payment,  discount, 
nor  set-off,"  and  consequently  furnish  no  defence  for  the  maker  when 
sued  by  the  indorsee,    lb. 

8.  The  fact,  that  the  notes  were  indorsed  **Ne  varietur"  by  tlie  notary,  did 
'  not  destroy  the  negotiability  of  the  notes.    lb. 

'  9.  In  an  action  upon  a  bill  of  exchange  brought  by  the  holder,  residing  in 

Alexandria,  against  the  indorser,  a  physician  residing  in  Maryland,  the 
bill  upon  its  face  not  being  dated  at  any  particular  place,  it  was  suffl- 

^  cient  proof  of  due  diligence  to  ascertain  the  residence  of  the  indorser 

(  before  sending  him  notice  of  the  dishonor  of  the  bill,  that  the  holder 

inquired  from  those  persons  who  were  most  likely  to  know  where  the 

(  residence  of  the  indorser  was.     LnmUrt  et  al.  v.  Ghiselinf  662. 

10.  Where  a  notice  is  sent,  after  the  exercise  of  due  diligence,  a  right  of  ac- 
tion immediately  accrues  to  the  holder,  and  subsequent  information  as 
to  the  true  residence  of  the  indorser  does  not  render  it  necessary  for  the 
holder  to  send  him  another  notice.    Jb. 
BOUNDARIES. 

1.  State  courts  have  a  right  to  decide  upon  the  true  running  of  lines  of 
tracts  of  land,  and  this  court  has  no  authority  to  review  those  decisions 
imder  the  twenty-fifth  section  of  the  Judiciary  Act  Almonester  v. 
Kenton,  1. 

2.  Where  the  decision  was  that  the  true  lines  of  the  litigants  did  not  con- 
flict with  each  other,  but  the  losing  party  alleged  that  her  adversary's 
title  was  void  under  the  correct  interpretation  of  an  act  of  Congress, 
this  circumstance  did  not  bring  the  case  within  the  jurisdiction  of  this 
court.    lb. 

3.  Nor  is  the  jurisdiction  aided  because  the  State  court  issued  a  perpetual 
injunction  upon  the  losing  party.  This  was  a  mere  incident  to  the  de- 
cree, and  arose  from  the  mode  of  practice  in  Louisiana,  where  titles  are 
often  quieted  in  that  way.    lb. 

CANALS. 

1.  The  Chesapeake  and  Delaware  Canal  Company  have  no  right  under 
their  charter  to  demand  toll  from  passengers  who  pass  through  the 
canal,  or  from  vessels  on  account  of  the  passengers  on  board.  Perrine 
v.  Chesapeake  and  JJehurnre  Canal  Co.^  172. 

2.  The  articles  upon  whieli  the  company  is  authorized  to  take  toll  are  par- 
ticularly enumerated,  and  the  amount  specified.  The  toll  is  imposed 
on  commodities  on  board  of  a  vessel  passing  through  the  canal.    lb. 
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3.  No  toll  is  given  on  the  yesBels  themselyes,  except  only  when  they  hare  no 

commodities  on  board,  or  not  sufficient  to  yield  a  toll  of  four  dollars. 
Passengers  are  not  mentioned  in  the  enumeration,  nor  is  any  toll  giren 
upon  a  vessel  on  account  of  the  persons  or  passengers  it  may  hare  on 
board.    lb. 

4.  A  corporation  created  by  statute  is  a  mere  creature  of  the  law,  and  can 

exercise  no  powers  except  those  which  the  law  confers  upon  it.  The 
canal  company  is  not  the  absolute  owner  of  the  works,  but  holds  the 
property  only  for  the  purposes  for  which  it  was  created.  It  harnot, 
therefore,  the  same  unlimited  control  over  it  which  an  individual  has 
over  his  property.  lb. 
6.  Nor  has  the  company  a  right  to  refuse  permission  for  passengers  to  pass 
through  the  canal.  On  the  contrary,  any  one  has  a  right  to  navigate 
the  canal  for  the  transportation  of  passengers  with  pafasenger  boats, 
without  paying  any  toll  on  the  passengers  on  board,  upon  his  paying  or 
offering  to  pay  the  toll  prescribed  by  law  upon  the  commodities  on 
board,  or  the  toll  prescribed  by  law  on  a  vessel  or  boat  when  it  is  empty 
of  commodities.  lb. 
CHANCERY. 

See  Lands,  Public. 

1.  Where  a  right  to  a  public  highway  is  alleged  to  be  violated,  and  a  remedy 

is  sought  through  an  injunction,  it  is  not  issued,  either  at  the  instance 
of  a  public  officer  or  private  individual,  unless  there  is  danger  of  great, 
continued,  and  irreparable  injury ;  and  not  issued  at  the  instance  of  an 
individual,  claiming  under  such  public  right,  unless  he  has  suffered  some 
private,  direct,  and  material  damage  beyond  the  public  at  lai^ge.  Irwin 
V.  Dixion  et  al.,  10. 

2.  Where  the  remedy  by  injunction  is  sought  for  an  injury  to  an  individual, 

and  not  public  right,  it  is  necessary  also  that  the  right  to  raise  the  ob- 
struction should  not  be  in  controversy,  or  have  been  settled  at  law. 
Otherwise,  an  injunction  is  not  the  appropriate  remedy.  Until  the 
rights  of  the  parties  are  settled  by  a  trial  at  law,  a  temporary  injunc- 
tion only  is  issued  to  prevent  an  irremediable  injury.    lb. 

8.  Tlie  principles  examined  which  constitute  a  dedication  of  land  to  public 
uses.    lb. 

4.  This  court  having  sent  a  mandate  to  a  Circuit  Court  to  put  a  party  into 
possession  of  certain  lands  which  were  the  subject  of  an  ejectment  suit, 
it  was  right  in  the  Circuit  Court  not  to  extend  the  possession  further 
than  the  land  originally  recovered  in  ejectment,  although  other  lands 
were  afterwards  drawn  into  the  controversy.  Walden  et  al.  ▼.  Bodley'g 
Heirs  et  al.,  34. 

6.  Where  a  defendant  in  ejectment  aliens  the  property  in  dispute  whilst  the 
proceedings  are  pending,  a  possession  by  the  vendee  will  not  justify  a 
plea  of  the  statute  of  limitations.  This  court  having  issued  an  order, 
after  the  expiration  of  the  demise,  that  the  Circuit  Court  should  place 
the  plaintiff  iivpossession,  such  an  order  proceeded  on  principles  govern- 
ing a  court  of  equity,  and  the  Circuit  Court  was  bound  to  conform  to 

it    lb. 

6.  The  statute  of  43d  Elizabeth,  respecting  charitable  uses,  having  been 

repealed  in  Virginia,  the  courts  of  chancery  have  no  jurisdiction  to 
decree  charities  where  the  objects  are  indefinite  and  uncertain.  Wheefer 
y.  Smith  et  cU.,  66. 

7.  Therefore,  where  a  bequest  was  made  to  trustees  for  such  purposes  as 

they  considered  might  promise  to  be  most  beneficial  to  the  town  and 
trade  of  Alexandria,  such  bequest  was  void.    lb. 

8.  Where  there  were  joint  and  several  bonds  given  for  duties,  and  the 

United  States  had  recovered  a  joint  judgment  against  all  the  obligors, 
and  then  the  surety  died,  it  was  not  allowable  for  the  United  States  to 
proceed  in  equity  against  the  executor  of  the  deceased  surety  for  the 
purpose  of  holding  the  assets  responsible.     United  States  ▼.  Priee^  83. 
Ql  The  rule  formerly,  with  regard  to  the  enforcement  of  marriage  articlea 
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which  created  executory  trusts,  was  this ;  namely,  that  chancery  would 
interfere  only  in  favor  of  one  of  the  parties  to  the  instrument  or  the 
issue,  or  one  claiming  through  them  ;  and  not  in  favor  of  remote  heirs 
or  strangers,  thouglr  included  within  the  scope  of  the  provisions  of  the 
articles.  They  were  regarded  as  volunteers.  Neves  ti  al,  ▼.  Scott  et  at., 
196. 

10.  But  this  rule  has  in  modem  times  been  much  relaxed,  and  may  now  be 

stated  thus  i*  that  if,  from  the  circumstances  under  which  the  marriage 
articles  were  entered  into  by  the  parties,  or  as  collected  from  the  face 
of  thp  Instrument  itself,  it  appears  to  have  been  intended  that  the  col- 
lateral relatives,  in  a  given  event,  should  take  the  estate,  and  a  proper 
limitation  to  that  effect  is  contained  in  them,  a  iifourt  of  equity  will  en- 
force the  trust  for  their  benefit.    lb. 

11.  The  following  articles  show  an  intention  by  the  parties  to  include  the  col- 

lateral relatives : — 

"Articles  of  agreement  made  and  entered  into  this  17th  day  of  February, 
in  the  year  1810,  between  John  Neves  and  Catharine  Jewell,  widow  and 
relict  of  the  late  Tliomas  Jewell,  (deceased,)  all  of  the  State  and  county 
aforesaid,  are  as  follows,  viz. : — 

"  Whereas  a  marriage  is  shortly  to  be  had  and  solemnized  between  the 
said  John  Neves  and  the  said  Catharine  Jewell,  widow,  as  aforesaid,  are 
as  follows,  to  wit : — that  all  property,  both  real  and*  personal,  which  is 
now,  or  may  hereafter  become,  the  right  of  the  said.John  and  Catharine, 
shall  remain  in  common  between  them,  the  said  husband  and  wife,  dur- 
ing their  natural  lives,  and  sliould  the  said  Catharine  become  the  longest 
liver,  the  |)roperty  to  continue  hers  so  long  as  she  shall  live,  and  at  her 
death  the  estate  to  be  divided  between  the  heirs  of  her,  said  Catharine, 
and  the  heirs  of  the  said  John,  sliare  and  share  alike,  agreeable  to  the 
distribution  laws  of  this  State  made  and  provided.  And,  on  the  other 
hand,  should  the  said  John  become  the  longest  liver,  the  property  to  re- 
main in  the  manner  and  form  as  above."    lb. 

12.  Moreover,  these  articles  are  an  executed  trust,  not  contemplating  any 

future  act,  but  intended  as  a  final  and  complete  settlement.    lb. 

13.  Property  acquired  by  either  party  after  the  marriage  must  follow  the 

same  direction  which  is  given  by  the  settlement  to  property  held  before 
the  marriage,  if  there  is  a  clause  to  that  eilcct  in  the  same.    lb. 

14r  The  laws  of  Mississippi  limit  the  liability  of  the  sureties  in  the  official 
bond  of  a  sheriff  to  the  amount  of  the  penalty.  Humphreys  v.  Leggttt 
et  al.,  297. 

16.  Where  a  surety  had  been  compelled  to  pay  the  whole  amount  of  his  bond 
before  a  third  party  recovered  judgment,  the  surety  ought  to  have  been 
relieved  against  an  execution  by  this  third  party.    lb. 

16.  Not  having  been  allowed  to  plead  puis  darrein  continuance,  and  protect  him- 

self in  this  way  by  showing  that  he  had  paid  the  full  amount  of  his  bond, 
the  surety  ought  to  have  been  relieved  in  equity  where  he  had  filed  i 
bill  for  relief.     lb. 

17.  The  chancery  act  of  Ohio  of  1824  confers  on  the  Court  of  Common  Pleas 

general  c^hancery  powers.  The  twelfth  section  gives  jurisdiction  over 
.  the  rights  of  absent  defendants,  on  the  publication  of  notice,  "  in  all 
cases  properly  cognizable  in  courts  of  equity,  where  either  the  title  to, 
or  boundaries  of,  land  may  come  in  question,  or  where  a  suit  in  chan- 
cery becomes  necessary  in  order  to  obtain  the  rescission  of  a  contract 
for  the  conveyance  of  land,  or  to  compel  the  specific  execution  of  such 
contract."     BosweWs  Lessee  v.  Otis  et  a/.,  336. 

1.8.  A  bill  being  filed  to  compel  the  specific  execution  of  a  contract  relating 
to  land,  where  the  defendants  were  out  of  the  State,  the  court  passed  a 
money  decree,  and  ordered  the  sale  of  other  lands  than  those  mentioned 
in  the  bill.    lb. 

19.  This  decree  was  void,  and  no  title  passed  to  the  purchaser  at  the  sale  or- 
dered by  the  decree.    lb. 

8(X  The  act  did  not  authorize  such  an  act  of  general  jurisdiction.  A  special 
Jurisdiction  only  was  given  in  rem.     lb. 
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21.  Jurisdiction  is  acquired  in  one  of  two  modes, — first,  as  against  the  person 

of  the  defendant,  by  the  service  of  process,  or  secondly,  by  a  procedure 
against  the  property  of  the  defendant  within  the  jurisdiction  of  the 
court.  In  the  latter  case,  the  defendant  is  not  personally  bound  by  thfi 
judgment,  beyond  the  property  in  question.     lb. 

22.  Whilst  an  ejectment  suit  was  pending  to  try  the  legal  title  to  a  tract  of 

land  in  Mississippi,  the  defendants  filed  a  bill  on  the  equity  side  of  the 
court,  praying  for  a  perpetual  injunction,  upon  the  ground  that  the 
plaintiffs  had  obtained  a  patent  from  the  United  States  by  fraud  and 
misrepresentation.     Gaines  et  al.  v.  Nicholson  et  a/.,  356. 

23.  But  the  fraud  is  not  established  by  the  evidence,  and  therefore  the  bill 

must  be  dismissed,  and  the  parties  remitted  to  the  trial  at  law.    lb. 

24.  Where  the  United  States,  as  indorsees  of  a  promissory  note,  recovered 

judgment  against  the  makers  thereof,  who  thereupon  filed  a  bill  upon 
the  equity  side  of  the  court,  and  obtained  an  injunction  to  stay  proceed- 
ings, this  injunction  was  improvidently  allowed.  Nili  et  ai.  t.  United 
States  et  al.,  3S6. 
26.  The  United  States  were  made  directly  parties  defendants ;  process  was 
prayed  immediately  against  them,  and  they  were  called  upon  to  answer 
the  several  allegations  in  the  bill.     lb. 

26.  This  course  of  proceeding  falls  within  the  principle  that  the  government 

is  not  liable  to  be  sued,  except  by  its  own  consent,  given  by  law.    76. 

27.  The  bill  must  therefore  be  dismissed.     lb. 

28.  A  court  of  equity,  having  obtained  jurisdiction  to  enforce  a  specific  per- 

formance of  the  contract  by  compelling  the  company  to  issue  a  policy, 
can  proceed  to  give  such  final  relief  as  the  circumstances  of  the  case  de- 
mand.    Tayloe  v.  Merchants*  Fire  Insurance  Comjmny  of  Baltimore,  390. 

29.  A  prayer  for  general  relief  in  this  case  covers  and  includes  a  prayer  for 

specific  performance.    lb. 

30.  Certificates  were  issued  by  the  Treasury  Department,  under  a  treaty  with 

Mexico,  which  were  payable  to  a  claimant  or  his  assigns  upon  presenta- 
tion at  the  Department.     Baldwin  v.  /t///,  680. 

31.  These  certificates  being  legally  assignable  under  an  act  of  Congress,  an 

indorsenrent  in  blank  by  the  original  payee  was  always  considered  suflH- 
cient  evidence  of  title  in  tlie  holder  to  enable  him  to  receive  the  amount 
of  the  certificate  when  presented  to  the  Treasury  Department  for  pay- 
ment,   lb. 

32.  The  possession  of  them  with  a  blank-  indorsement  is  prima  facie  evidence 

of  ownership,     lb. 

33.  Where  a  complainant  in  chancery  alleged  that  they  had  been  purloined 

from  him,  and  the  defendant  alleged  that  he  had  received  them  from  a 
third  person  in  the  regular  course  of  business,  the  claim  of  the  com- 
plainant, who  furnished  no  proof  that  they  had  been  purloined,  to  hare 
them  restored  to  him  unconditionally,  could  not  be  maintained.    lb. 

34.  The  bill  was  one  of  discovery,  and  the  defendant,  in  his  answer,  alleged 

that  he  had  received  them  from  the  third  person  as  security  for  money 
loaned.    7^). 

36.  The  complainant  was  entitled  to  have  them  restored  to  him  upon  his  re- 
funding to  the  holder  the  amount  of  the  loan  for  which  they  had  been 
deposited  as  security.  It  was  error,  therefore,  in  the  court  below  to  dis- 
miss his  bill.    lb. 

36.  But  as  the  complainant  did  not  offer  to  redeem  the  certificates,  but  in- 
sisted upon  their  unconditional  restoration,  the  defendant  below  is  en- 
titled to  costs  in  the  Circuit  Court.    But  the  j^aintifiF  below,  who  was 
the  appellant  here,  is  entitled  to  his  costs  in  this  court.    76. 
CHARITIES. 

1.  The  statute  of  the  43d  Elizabeth,  respecting  charitable  uses,  haying.been 

repealed  in  Virginia,  the  courts  of  chancery  have  no  jurisdiction  to  de- 
cree charities  where  the  objects  are  indefinite  and  uncertain.  Wheeler 
y.  Smith,  66. 

2.  Therefore,  where  a  bequest  was  made  to  trustees  for  such  purposes  as  they 
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considered  might  promise  to  be  most  beneficial  to  the  town  and  trade  of 

Alexandria  such  bequest, was  void.    lb. 
COMMERCIAL  LAW. 

1.  An  act  of  Congress  passed  on  tlie  28th  of  February,  1803  (2  Stat,  at  L., 

203),  declares  that "  it  shall  be  the  duty  of  every  master  or  commander 
of  a  ship  or  vessel  belonging  to  citizens  of  the  United  States,  on  his 
arrival  at  a  foreign  port,  to  deposit  his  register,  sea-letter,  and  Mediter- 
ranean passport  with  the  consul,  commercial  agent,  or  vice  commercial 
agent,  if  any  there  be,  at  such  port.  In  case  of  refusal  or  neglect  of  the 
jsaid  master  or  commander  to  deposit  the  papers  aforesaid,  he  shall  for- 
feit and  pay  $600."    Harrison  v.  Vose,  372. 

2.  The  arrival  here  spoken  of  means  an  arrival  for  purposes  of  business,  re- 

quiring an  entry  and  clearance  and  stay  at  the  port  so  long  as  to  require 
some  of  the  acts  connected  with  business ;  and  not  merely  touching  at  a 
port  for  advices,  or  to  ascertain  the  state  of  the  market,  or  being  driven . 
in  by  an  adverse  wind  and  sailing  again  as  soon  as  it  changes.     Ih. 
8.  Therefore,  when  a  vessel  arrived  at  the  harbour  of  Kingston,  Jamaica,  and 
came  to  anchor  at  about  a  quarter  of  a  mile  from  the  town,  but  did  not 
go  up  to  the  town,  nor  come  to  an  entry,  nor  discharge  any  part  of  her 
cargo,  nor  take  in  passengers  or  cargo  at  Kingston,  nor  do  any  business 
except  to  communicate  with  the  consignees,  by  whom  the  master  was 
informed  that  his  cargo  was  sold,  deliverable  at  Savannah  la  Mar,  the 
master  was  not  liable  to  the  penalty  for  omitting  to  deliver  his  papers 
to  the  consul.  •  Ih. 
CONFLICT  OF  LAWS.       . 

1.  Where  promissory  notes  were  executed  in  Louisiana,  but  made  payable  in 

Mississippi,  and  indorsed  in  Mississippi,  and  the  indorsee  sues  in  Louis- 
iana, the  law  of  Mississippi,  and  not  that  of  Louisiana,  must  be  the  law 
of  the  case,   lirahston  v.  d'thson,  203. 

2.  By  the  law  of  Mississippi,  where  the  indorsee  sues  the  maker,  the  **  defend- 

ant shall  be  allowed  the  benefit  of  all  want  of  lawful  consideration, 
failure  of  consideration,  payments,  discounts,  and  set-offs,  made,  had,  or 
possessed  against  the  same,  previous  to  notice  of  the  assignment.*'     Ih. 

8.  Where  the  notes  were  originally  given  for  the  purchase  of  a  plantation, 
which  plantation  was  afterwards  reclaimed  .by  the*  vendor  (under  the 
laws  of  Louisiana  and  the  deed),  and,  in  the  deed  of  reconveyance  made 
in  consequence  of  such  reclamation,  the  plantation  remained  bound  for 
the  payment  of  these  notes,  these  facts  do  not  s\jow  a  "  want  of  lawful 
consideration,  failure  of  consideration,  payment,  discount,  nor  set-off," 
and  consequently  furnish  no  defence  for  the  maker  when  sued  by  the 
indorsee.    Ih. 

4.  The  fact,  that  the  notes  were  indorsed  "  Ne  varietur  "  by  the  notary,  did 
not  destroy  the  negotiability  of  the  notes,    lb. 
CONSTITUTIONAL  LAW. 

1.  On  the  3d  of  March,  1826,  Congress  passed  an  act  (4  Stat,  at  Large,  121) 

providing  for  the  punishment  of  persons  who  shall  bring  into  the  United 
States,  with  intent  to  pass,  any  false,  forged,  or  counterfeited  coin ;  and 
also  for  the  punishment  of  persons  who  shall  pass,  utter,  publish,  or  sell 
any  such  false,  forged,  or  counterfeited  coin.  United  States  v.  Marigold, 
660. 

2.  Congress  had  the  constitutional  power  to  pass  this  law.   Under  the  power 

to  regulate  commerce,  (^ongress  can  exclude,  either  partially  or  wholly, 
any  subject  falling  within  the  legitimate  sphere  of  commercial  regula- 
tion-; and  under  the  power  to  coin  money  and  regulate  the  value  thereof. 
Congress  can  protect  the  creature  ancTobject  of  that  power.     Ih. 

8.  The  doctrines  asserted  by  this  court  in  the  case  of  Fox  v.  The  State  of 
Ohio  (6  Howard,  433)  are  not  inconsistent  with  that  now  maintained. 
lb. 

4.  A  State  has  power  to  regulate  the  remedies  by  which  contracts  and  judg- 
ments are  sought  to  be  enforced  in  its  courts  of  justice,  unless  its  regu- 
.  lations  are  controlled  by  the  Constitution  of  the  United  States,  or  by 
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laws  enacted  under  its  authority.  Bank  of  the  State  of  AJiahama  t. 
Dalton,  622. 
6.  Therefore,  where  a  State  passed  a  law  declaring  that  all  judgments  which 
had  been  obtained  in  any  other  State  prior  to  the  passage  of  the  law 
should  be  barred  unless  suit  was  brought  upon  the  judgment  within 
two  years  after  the  passage  of  the  act,  this  law  was  within  the  power  of 
the  State,  and  not  inconsistent  with  the  Constitution  of  the  United 
States  or  any  act  of  Congress.  /6. 
6.  And  this  was  true,  although  the  person  against  whom  the  judgment  was 
given  became  a  citizen  of  the  said  State  upon  the  very  day  on  which  he 
was  sued.  The  Legislature  made  no  exception,  and  courts  can  make 
none.    Ih, 

CONTRACTS. 

1.  The  obligations  of  a  contract  upon  the  parties  to  it,  except  in  well-known 

cases,  are  to  be  expounded  by  the  lex  loci  contractus  ;  but  suits  brought 
to  enforce  contracts,  either  in  the  State  where  they  were  made  or  in 
the  courts  of  other  States,  are  subject  to  the  remedies  of  the  fonim  in 
which  the  suit  is,  including  that  of  statutes  of  limitation.  Towneend  v. 
Jemi»on\  407. 

2.  The  cases  of  Leroy  v.  Crowninshield,  2  Mason,  351,  and  McElwutylt  r. 

Cohen,  13  Peters,  312,  examined  and  commented  on.    lb. 

3.  Where  there  was  a  correspondence  relating  to  the  insurance  of  a  house 

against  fire,  the  insurance  company  making  known  the  terms  upon 
which  they  were  willing  to  insure,  the  contract  was  complete  when  the 
insured  placed  a  letter  in  the  post-office  accepting  the  terms.  Tayloe  v. 
Merchants*  Fire  Insurance  Company  ofBcdtimore,  390. 

4.  The  house  having  been  burned  down  whilst  the  letter  of  acceptance  was 

in  progress  by  the  mail,  the  company  were  held  responsible.    lb. 
6.  On  the  acceptance  of  the  terms  proposed,  transmitted  by  due  course  of 
mail  to  the  company,  the  minds  of  both  parties  have  met  on  the  subject^ 
in  the  mode  contemplated  at  the  time  of  entering  upon  the  negotiation^ 
and  the  contract  becomes  complete.    76. 
CORPORATION. 

1.  The  Chesapeake  and  Delaware  Canal  Company  have  no  right  under  their 

charter  to  demand  toll  from  passengers  who  pass  through  the  canal,  or 
from  vessels  on  account  of  the  passengers  on  board.  Perrine  v.  Chesa- 
peake and  Delaware  Canal  Comftany,  172. 

2.  The  articles  upon  which  the  company  is  authorized  to  take  toU  are  par- 

ticularly enumerated,  and  the  amount  specified.  The  toll  is  imposed  on 
commodities  on  board  of  a  vessel  passing  through  the  canal.    lb. 

3.  No  toll  is  given  on  the  vessels  themselves,  except  only  when  they  have 

no  commodities  on  board,  or  not  sufficient  to  yield  a  toll  of  four  dollars. 
Passengers  are  not  mentioned  in  the  enumeration,  nor  is  any  toll  given 
upon  a  vessel  on  account  of  the  persons  or  passengers  it  may  have  on 
board.     lb. 

4.  A  corporation  created  by  statute  is  a  mere  creature  of  the  law,  and  can 

exercise  no  powers  except  those  which  the  law  confers  upon  it.  The 
canal  company  is  not  the  absolute  owner  of  the  works,  but  holds  the 
property  only  for  the  purposes  for  which  it  was  created.  It  has  not^ 
therefore,  the  same  unlimited  control  over  it  which  an  individual  has 
over  his  property.    lb. 

$.  Nor  has  the  company  a  right  to  refuse  permission  for  passengers  to  psss 
through  the  canal.  On  the  contrary,  any  one  has  a  right  to  navigate 
the  canal  for  the  transportation  of  passengers  with  passenger  ba«ts, 
without  paying  any  toll  on  the  passengers  on  board,  upon  his  paying  or 
offering  to  pay  the  toll  prescribed  by  law  upon  the  commodities  on 
board,  or  the  toll  prescribed  by  law  on  a  vessel  or  boat  when  it  is  empty 
of  commodities.    ///. 

6.  Under  the  earlier  charters  of  the  city  of  Washington,  this  court  decided 
(8  Wheaton,  687),  that,  where  an  individual  owned  several  lots  which 
were  put  up  for  sale  for  taxes,  the  corporation  liad  no  right  to  sell  more 
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>  than  one,  provided  that  one  sold  for  enough  to  pay  the  taxes  on  alL 

Mason  et  w.  v.  Frarson,  248. 
^  7.  In  1824,  Congress  passed  an  act,  providing,  *'  That  it  shall  be  lawful  for 

)  the  said  corporation,  when  there  shall  be  a  number  of  lots  assessed  to 

B  the  same  person  or  persons,  to  sell  one  or  more  of  such  lots  for  the  taxes 

t  and  expenses  due  on  the  whole ;  and  also  to  provide  for  the  sale  of  any 

I  part  of  a  lot  for  the  taxes  and  expenses  due  on  said  lot,  or  other  lots 

assessed  to  the  same  person,  as  may  appear  expedient,  according  to  such 
1  rules  and  regulations  as  the  corporation  may  prescribe."    lb. 

c  8.  This  is  not  in  conflict  with  the  previous  decision  of  this  court.    The  dis- 

I  cretion  given  to  the  corporation  is  not  unlimited  to  sell  each  lot  for  its 

own  taxes.  On  the  contrary,  the  words  "  it  shall  be  lawful "  and  **  may  " 
sell  one  lot,  impose  an  obligation  to  stop  selling  if  that  one  lot  produces 
I  enough  to  pay  tlie  taxes  on  all.    lb. 

I  9.  What  a  public  corporation  or  officer  is  empowered  to  do  for  others,  and 

!•  it  is  beneficial  to  them  to  have  done,  the  law  holds  he  ought  to  do.    lb. 

I  COUNTERFEITING. 

f  1.  On  the  3d  of  March,  1826,  Congress  passed  an  act  (4  Stat,  at  L.,  121)  pro- 

viding for  the  punishment  of  persons  who  shall  bring  into  the  United 
,•  States,  with  intent  to  pass,  any  false,  forged,  or  counterfeited  coin ;  and 

also  for  the  punishment  of  persons  who  shall  pass,  utter,  publish,  or  sell 
any  such  false,  forged,  or  counterfeited  coin.  United  States  v.  Mari- 
gofd,  560. 

2.  Congress  had  the  constitutional  power  to  pass  this  law.  Under  the  power 
to  regulate  commerce,  Congress  can  exclude,  either  partially  or  wholly, 
any  subject  falling  within  the  legitimate  sphere  of  commercial  regula- 
tion ;  and  under  the  power  to  coin  money  and  regulate  the  value  thereof, 
Congress  can  protect  the  creature  and  object  of  that  power.    lb. 

3.  The  doctrines  asserted  by  this  court  in  the  case  of  Fox  v.  The  State  of  Ohio 
(5  How.,  433)  are  not  inconsistent  with  that  now  maintained.    lb. 

CUSTOMS. 

See  Duties. 
CUTTING  TIMBER  ON  THE  PUBLIC  LANDS. 

1.  On  the  2d  of  March,  1831,  Congress  passed  an  act  (4  Stat,  at  L.,  472), 
entitled  "  An  act  to  provide  for  the  punishment  of  offences  committed 
in  cutting,  destroying,  or  removing  live-oak  or  otlier  timber  or  trees, 
reserved  for  naval  purposes."     United  States  v.  liriyySf  861. 

2.  The  act  itself  declares,  that  every  person  who  shall  remove,  &c.,  any  live- 
oak  or  red-cedar  trees,  or  otlier  timber,  from  any  other  lands  of  the 
United  States,  shall  be  punished  by  fine  and  imprisonment.    lb. 

3.  The  title  of  the  act  would  indicate  that  timber  reserved  for  naval  pur- 
poses was  meant  to  be  protected  by  this  mode,  and  none  other.  But  the 
enacting  clause  is  general,  and  therefore  cutting  and  using  of  oak  and 
hickory,  or  any  otlier  description  of  timber  trees  from  the  public  lands, 
is  indictable,  and  punishable  by  fine  and  imprisonment,    lb. 

DEVISE. 

1.  The  statute  of  43d  Elizabeth,  respecting  charitable  uses,  having  been 
repealed  in  Virginia,  the  courts  of  chancery  have  no  jurisdiction  to 
decree  charities  where  the  objects  are  indefinite  and  uncertain.  Wheder 
V.  Smith  et  a/.,  66. 

2.  Tlierefore,  where  a  bequest  was  made  to  trustees  for  such  purposes  as  they 
considered  might  promise  to  be  most  beneficial  to  the  town  and  trade 
of  Alexandria,  such  bequest  was  void.    lb. 

DUTIES. 

1.  Where  there  were  joint  and  several  bonds  given  for  duties,  and  the 
United  States  had  recovered  a  joint  judgment  against  all  the  obligors, 
and  then  the  surety  died,  it  was  not  allowable  for  the  United  States  to 
proceed  in  equity  against  the  executor  of  the  deceased  surety  for  the 
purpose  of  holdiog  the  assets  responsible.     United  Stales  v.  Price,  83. 

2.  During  the  war  between  the  United  States  and  Mexico,  the  port  of 
Tampico,  in  the  Mexican  State  of  Tamaulipas,  was  conquered,  and  pos- 
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session  of  it  held  by  the  military  authorities  of  the  United  States;  act- 
ing under  the  orders  of  the  President.     Fleming  et  aL  v.  Page,  603. 

3.  The  President  acted  as  a  military  commander  prosecuting  a  war  waged 

against  a  public  enemy  by  tiie  authority  of  his  govemn^nt,  and  the 
conquered  country  was  held  in  possession  in  order,  to  distress  and 
harass  the  enemy.    lb. 

4.  It  did  not  thereby  become  a  part  of  the  Union.    The  boundaries  of  the 

United  States  were  not  extended  by  the  conquest.    lb. 
6.  Tampico  was,  therefore,  a  foreign  port,  within  the  meaning  of  the  act  of 
Congress  passed  on'  the  30tli  of  July,  1846,  and  duties  were  properly 
levied  upon  goods  imported  into  the  United  States  from  Tampico.    lb. 

6.  The  administrative  departments  of  the  government  have  never  recog- 

nized a  place  in  a  newly  acquired  country  as  a  domestic  port,  from 
which  the  coasting  trade  might  be  carried  on,  unless  it  had  been  pn.^ 
yiously  made  so  by  an  act  of  Congress  ;  and  the  principle  thus  adopted 
has  always  been  sanctioned  by  the  Circuit  Courts  of  the  United  States, 
an&  by  this  court,     lb. 

7.  By  the  e^venth  section  of  the  act  of  Congress  passed  on  the  30th  of 

July,  1846  (Stat,  at  L.,  Pamphlet,  page  46),  the  duties  upon  imported 
sugar  are  fixed  at  thirty  per  cent,  ad  valorem.  Marriott  r.  Brune  et  al., 
619. 

8.  The  true  construction  of  this  la'w  is,  that  the  duty  should  be  charged 

only  upon  that  quantity  of  sugar  and  molasses  which  arrives  in  our  ports, 
and  not  upon  tlie  quantity  which  appears  by  the  invoice  to  have  been 
shipped ;  an  allowance  being  proper  for  leakage.    lb. 

9.  The  proviso  in  the  eighth  section,  viz.,  "  that -under  no  circumstance  shall 

the  duty  be  assessed  upon  an  amount  less  than  the  invoice  value,"  is  not 
in  hostility  with  the  above  construction,  because  the  proviso  refers  only 
to  the  price,  and  not  to  the  quantity.     lb. 

10.  A  protest  made  after  the  payment  of  the  duties  charged,  and  after  the 

case  had  been  closed  up,  will  not  enable  a  party  to  recover  back  tlie 
money  from  the  collector ;  but  if  the  protest  be  made  in  a  single  case, 
with  a  design  to  include  subsequent  cases,  and  the  money  remains  in 
the  hands  of  the  collector  without  being  paid  into  the  treasury,  and  it 
was  so  understood  by  all  parties,  such  a  protest  will  entitle  the  importer 
to  recover  the  money  from  the  collector.    lb. 

11.  The  decision  in  the  preceding  case  of  Marriott  v.  Brune  nf^rmed.     United 

States  V.  South inai/d  et  «/.,  637. 

12.  The  fact,  that  the  seller  of  sugars  abroad  takes  into  consideration  the 

probable  loss  from  drainage,  does  not  justify  the  collector  in  our  ports 
in  charging  a  duty  upon  the  portion  thus  lost.    The  duty  must  be  as- 
sessed upon  what  arrives  in  this  country,  and  not  upon  what  was  pur- 
chased abroad.    lb. 
EJECTMENT. 

1.  This  court  having  sent  a  mandate  to  a  Circuit  Court  to  put  a  party  into 

possession  of  certain  lands  wliich  were  the  subject  of  an  ejectment  suit, 
it  was  right  in  the  Circuit  Court  not  to  extend  the  possession  further 
than  the  land  originally  recovered  in  ejectment,  although  other  lands 
were  afterwards  drawn  into  the  controversy.  Walden  v.  Bodleo's  Heirs, 
34. 

2.  Where  a  defendant  in  ejectment  aliens  the  property  in  dispute  whilst  the 

proceedings  are  pending,  a  possession  by  the  vendee  will  not  justify  a 
plea  of  the  statute  of  limitations.  This  court  having  issued  an  order, 
after  the  expiration  of  the  demise,  that  the  Circuit  Court  should  place 
the  plaintiff  in  possession,  such  an  order  proceeded  on  principles  gov- 
erning a  court  of  equity,  and  the  Circuit  Court  was  bound  to  conform 
to  it.    lb. 

EQUITY. 

See  Chance&t. 

EVIDENCE. 
1.  Proof  of  a  partial  failure  of  the  consideration  may  be  given  In  eTidenoe 
in  mitigation  of  damages.      Withers  v.  Greene^  213. 
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2.  The  English  and  American  cases  upon  this  point  examined,  showing  a 
relaxation  of  the  old  rule,  and  allowing  a  defendant  to  obtain  justice  in 
this  way,  instead  of  driving  him  to  a  cross  action  for  damages.    lb. 

8.  The  rule  of  evidence,  as  stated  by  Tindal,  Chief  Justice,  in  the  case  of 
Millet  y.  Travers  (8  Bing.,  244),  sanctioned  by  this  court,  viz.:  —  "In 
all  cases  where  a  difficulty  arises  in  applying  the  words  of  a  will  or 
deed  to  the  subject-matter  of  the  devise  or  grant,  the  difficulty  or  am- 
big^ty  which  is  introduced  by  tlie  admission  of  extrinsic  evidence  may 
be  rebutted  or^emoved  by  the  production  of  further  evidence  upon  the 
same  subject  calculated  to  explain  what  was  the  estate  or  subject-mat- 
ter really  intended  to  be  granted  or  devised."  Atkinson's  Lessee  v.  Cum- 
minSf  479. 

4.  Therefore,  where  the  sheriff  sold  a  tract  of  land  under  2l  fieri  facias ,  and 
made  a  deed  of  it  to  the  purchaser,  and  it  appeared  afterwards  that  the 
debtor  had  two  tracts  near  to,  but  separated  from,  each  other,  and  £he 
sheriff's  deed  described  one  tract  accurately ^cept  that  it  called  to 
bound  upon  two  parcels  of  land  which  were  actually  contiguous  to  the 
other  tract,  and  the  purchaser  took  possession  of  that  to  which  the  de- 
scription was  mainly  applicable,  and  retained  possession  for  nearly 
twenty  years,  parol  evidence  \yas  admissible  to  show  that  the  levy  and 
sale  applied  to  one  tfact  only,  and  not  both.  Ih. 
FLORIDA. 

1.  Whilst  Florida  was  a  Territory,  Congress  established  courts  there,  in 

which  cases  appropriate  to  Federal  and  State  jurisdictions  were  tried 
indiscriminately.     Benner  v.  Porter,  236. 

2.  Florida  was  admitted  into  the  Union  as  a  State,  on  the  3d  of  March,  1846. 

lb. 

3.  The  constitution  of  the  State  provided,  that  all  officers,  civil  and  military, 

then  holding  their  offices  under  the  authority  of  the  United  States, 
should  continue  to  hold  them  until  superseded  under  the  State  consti- 
tution,   lb. 

4.  But  this  article  did  not  continue  the  existence  of  courts  which  had  been 

created,  as  part  of  the  Territorial  government,  by  Congress.    lb. 
6.  In  1846,  the  Legislature  of  the  State  passed  an  act  for  the  transfer  from 
the  Territorial  to  the  State  courts  of  all  cases  except  those  cognizable 
by  the  Federal  courts ;  and,  in  IB47,  Congress  provided  for  the  transfer 
of  these  to  the  Federal  courts.    lb. 
6.  Therefore,  where  the  Territorial  court  took  cognizance,  in  1846,  of  a  case 
of  lil>el,  it  acted  without  any  jurisdiction.    lb. 
FRAUDULENT  CONVEYANCES. 
1.  Where  the  heir  at  law,  who  was  young,  needy,  and  hurried,  executed  a 
release,  in  consideration  of  a  sum  of  money,  to  the  executors,  who  were 
men  of  high  character,  and  who  assured  the  heir  that  the  bequest  was 
considered  to  be  good,  such  release  was  held  to  be  invalid.     Wheeler  v. 
Smith,  66. 
INJUNCTION. 

1.  Where  a  right  to  a  public  highway  is  alleged  to  be  violated,  and  a  rem- 

edy is  sought  through  an  injunction,  it  is  not  issued,  either  at  the  in- 
stance of  a  public  officer  or  private  individual,  unless  there  is  danger 
of  great,  continued,  and  irreparable  injury ;  and  not  issued  at  the  in- 
stance of  an  individual,  claiming  under  such  public  right,  unless  he  has 
suffered  some  private,  direct,  and  material  damage  ^yond  the  public 
at  large.     Irwin  v.  Dixion,  10. 

2.  Where  the  remedy  by  injunction  is  sought  for  an  injury  to  an  individual, 

and  not  public  right,  it  is  necessary  also  that  the  right  to  raise  the  ob- 
struction should  not  be  in  controversy,  or  have  been  settled  at  law. 
Otherwise,  an  injunction  is  not  the  appropriate  remedy.  Until  the 
rights  of  the  parties  are  settled  by  a  trial  at  law,  a  temporary  injunc- 
tion only  is  issued  to  prevent  an  irremediable  injury.  lb. 
8.  Where  the  United  States,  as  indorsees  of  a  promissory  note,  recovered 
Judgment  against  the  makers  thereof,  who  thereupon  filed  a  bill  upon 
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the  equity  side  of  the  court,  and  obtained  an  injunction  to  stay  proceed- 
ings, this  injunction  was  improvidently  allowed.  The  United  States 
were  made  directly  parties  defendants;  process  was  prayed  immedi- 
ately against  them,  and  they  were  called  upon  to  answer  the  several 
allegations  in  the  bill.  This  course  of  proceeding  falls  within  the  prin- 
ciple that  the  government  is  not  liable  to  be  sued,  Except  by  its  own 
consent,  given  by  law.  The  bill  must  therefore  be  dismissed,  ffill  ▼. 
United  States,  386. 

INSURANCE. 

1.  Where  there  was  a  correst>ondence  relating  to  the  insurance  of  a  home 
against  fire,  the  insurance  company  making  known  the  terms  upon 
which  they  were  willing  to  insure,  the  contract  was  complete  when  the 
insured  placed  a  letter  in  the  post-office  accepting  the  terms.  Tayloe  y. 
Merchants*  Fire  Insurance  Company  of  Baltimore^  390. 

«  2.  The  house  having  been  burned  down  whilst  the  letter  of  aceptance  was 
in  progress  by  the  mail,  the  company  were  held  responsible.  Ih. 
8.  On  the  acceptance  of  the  terms  proposed,  transmitted  by  due  course  of 
mail  to  the  company,  the  minds  of  both  parties  have  met  on  the  sub- 
ject, in  the  mode  contemplated  at  the  time  of  entering  upon  the  nego- 
tiation, and  the  contract  becomes  complete.    lb. 

4.  »The  practice  of  this  company  was  to  date  a  policy  from  the  time  when 

the  acceptance  was  made  known  to  their  agent.    lb. 

5.  The  agent  of  the  company  having  instructed  the  applicant  to  "  send  him 

his  check  for  the  premium,  and  the  business  was  done,"  the  transmis- 
sion of  the  check  by  mail  was  a  sufficient  payment  of  the  premium 
witliin  the  terms  of  the  policy,    lb. 

6.  One  of  the  conditions  annexed  to  the  policy  was,  that  preliminary  proofs 

of  the  loss  should  be  furnished  to  the  company  within  a  reasonable 
time.  The  fire  occurred  on  the  22d  of  December,  1844,  and  the  prelim- 
inary proofs  were  furnished  on  the  24th  of  November,  1845.  This 
would,  have  been  too  late,  but  that  the  company  must  be  considered  to 
have  waived  their  being  furnished,  by  refusing  to  issue  a  policy,  and 
denying  tlieir  responsibility  altogether.    lb. 

7.  The  cases  in  2  Pet.,  25,  and  10  Pet.,  507,  examined.    lb. 

8.  A  court  of  equity,  having  obtained  jurisdiction  tO'  enforce  a  specific  per- 

formance of  the  contract  by  compelling  the  company  to  issue  a  policy, 
can  proceed  to  give  such  final  relief  as  the  circumstances  of  the  case 
demand.    lb. 

0.  A  prayer  for  general  relief  in  this  case  covers  and  includes  a  prayer  for 

specific  performance.    lb. 
INTEREST. 

1.  Formerly  the  laws  of  Louisiana  did  not  allow  interest  on  accounts  or  un- 

liquidated claims ;  but  now  it  is  due  from  the  time  the  debtor  is  put  in 
default  for  the  payment  of  the  principal.    Barrow  v.  Reab,  306. 
JURISDICTION  (op  Supreme  Court). 
See  Chancery. 

1.  State  courts  have  a  right  to  decide  upon  the  true  running  of  lines  of 

tracts  of  land,  and  this  court  has  no  authority  to  review  those  decisions 
under  the  twenty-fifth  section  of  tlie  Judiciary  Act.  Almonester  v.  Ken- 
ton, 1. 

2.  Where  the  decision  was  that  the  true  lines  of  the  litigants  did  not  conflict 

with  each  other,  but  the  losing  party  alleged  that  her  adversary's  title 
was  void  under  the  correct  interpretation  of  an  act  of  Congress,  this 
circumstance  did  not  bring  the  case  within  the  jurisdiction  of  this  court. 

lb. 

8.  Nor  is  the  jurisdiction  aided  because  the  State  court  issued  a  perpetual 
injunction  upon  the  losing  party.  This  was  a  mere  incident  to  the  de- 
cree, and  arose  from  the  mode  of  practice  in  Louisiana,  where  titles  are 
often  quieted  in  that  way.     lb. 

4.  Where  the  defendant  pleaded  his  discharge  under  the  Bankrupt  Act  of 
1841  passed  by  Congress,  nnd  tho  plen  was  allowed,  the  plaintiff  cannot 
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bring  the  case  to  this  court  to  be  reviewed,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act.     Strader  et  aL  v.  Baldwin^  261. 

5.  The  defendant  pleaded  a  pririlege  or  exemption  under  a  statute  of  the 
United  States,  and  the  decision  was  in  favoi'  of  it.    lb. 

6.  The  case  must,  therefore,  be  disnussed,  for  want  of  jurisdiction.    lb. 

7.  Jurisdiction  is  acquired  in  one  of  two  modes, — first,  as  against  the  person 
[  of  the  defendant,  by  the  service  of  process,  or  secondly,  by  a  procedure 

against  the  property  of  the  defendant  within  the  jurisdiction  of  the 
court.    In  the  latter  case,  the  defendant  is  not  personally  bound  by 
the  judgment,  beyond  the  property  in  question.    Baswelfs*  Lessee  y. 
^  Otis  et  aL,  336. 

8.  The  Judiciary  Act  of  1789  made  no  provision  for  the  revision,  by  this 

court,  of  judgments  of  the  Circuit  or  District  Courts  in  criminal  cases ; 
^  and  the  act  of  1802  (2  Stat,  at  L.,  156)  only,  embraced  cases  in  which 

the  opinions  of  the  judges  were  opposed  in  criminal  cases.    There  is, 
'.  therefore,  no  general  law  giving  appellate  jurisdiction  to  this  court  in 

such  cases.     Forsyth  y.  United  /States,  571. 
'  9.  But  the  act  of  Congress  passed  on  the  22d  of  February,  1847  (Sess. 

>  Laws,  1847,  chap.  17),  providing  that  certain  cases  might  be  brought 

i  up  from  the  Territorial  courts  of  Florida  to  this  court,  included  all 

cases,  whether  of  civil  or  criminal  jurisdiction.    76. 
i  10.  Under  this  act,  this  court  can  revise  a  judgment  of  the  Superior  Court 

of  the  District  of  West  Florida  in  a  criminal  case,  which  originated 
I  in  October,  1845,  and  was  transferred  to  the  District  Court  of  the 

I  United  States  for  the  Northern  District  of  Florida:    lb, 

I  11.  Proceeding,  therefore,  to  revise  the  judgment,  this  court  decides  that  the 

jurisdiction  of  the  Territorial  courts,  of  which  the  Superior  Court  was 
I  one,  ceased  on  the  erection  of  the  Territory  into  a  Siate,  on  the  3d  of 

I  March,  1845.    The  proceedings  before  the  court  in  which  the  indict- 

ment was  found  were,  consequently,  coram  non  judice,  and  void.     lb. 
JURISDICTION  (op  Inpbrior  Courts). 

1.  Whilst  Florida  was  a  territory,  Congress  established  courts  there,. in 
I  which  cases  appropriate  to  Federal  and  State  jurisdictions  were  tried 

indiscriminately.    Benner  et  al.  v.  Porter,  235. 

2.  Florida  was  admitted  into  the  Union  as  a  State,  on  the  3d  of  March,  1845. 

lb, 

3.  The  constitution  of  the  State  provided,  that  all  oflScers,  civil  and  mili- 

tary, then  holding  their  offices  under  the  authority  of  the  United  States, 
should  continue  to  hold  them  until  superseded  under  the  State  constitu- 
tion,   lb. 

4.  But  this  article  did  not  continue  the  existence  of  courts  which  had  been 

created,  as  part  of  the  Territorial  government,  by  Congress,    lb. 
4  5.  In  1845,  the  Legislature  of  the  State  passed  an  act  for  the  transfer  from 

•  the  Territorial  to  the  State  Courts  of  all  cases  except  those  cognizable 

by  the  Federal  courts ;  and,  in  1847,  Congress  provided  for  the  transfer 
of  these  to  the  Federal  courts.    lb. 

6.  Therefore,  where  the  Territorial  court  took  cognizance,  in  1846,  of  a  case 

of  libel,  it  acted  without  any  jurisdiction,    lb. 

7.  The  case  of  Hunt  v.  Palao,  4  Howard,  589,  commented  on  and  explained. 

LANDS,'  PUBLIC. 

See  Chancbrt.  »  « 

Trbatibs. 

1.  The  act  of  Congress  of  May  26, 1824  (4  Stat  at  Large,  52),  for  enabling 

claimants  to  lands  within  the  limits  of  the  State  of  Missouri  and  Terri- 
tory of  Arkansas  to  institute  proceedings  to  try  the  validity  of  their 
titles,  and  which  was  revived  by  the  act  of  June  17th,  1844  (5  Stat,  at 
Large,  676),  did  not  embrace  within  its  operation  complete  or  perfect 
titles  to  land. '   United  States  v.  Reynes,  127. 

2.  It  applied  to  incomplete  titles  only,  derived  either  from  Spanish,  French, 

or  British  grants,  and  of  these  provided  for  such  only  as  had  been 

Vol.  IX. — 45 
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legally  issued  by  a  competent  authority,  and  were  protected  by  trea^. 
lb, 

3.  The  act,  as  revived  and  reenacted  as  aforesaid,  was  not  designed  to  invest 

the  holders  of  imperfect  titles  with  new  or  additional  rights,  but  merely 
to  provide  a  remedy  by  which  legal,  just,  and  bondjide  claims  might  be 
established.    lb. 

4.  The  treaty  of  St.  Ildefonso,  between  Spain  and  the  French  Republic,  and 

that  of  Paris,  between  France  and  the  United  States,  should  be  con- 
strued as  binding  on  the  parties  thereto,  from  the  respective  dates  of 
those  treaties,    lb. 

5.  Upon  no  plausible  pretext  could  it  be  denied  that  the  treaty  of  St.  lid^ 

f onso  was  obligatory  upon  Spain  from  the  period  of  her  acceptance  of 
the  provision  made  for  the  Duke  of  Parma,  in  pursuance  of  that  treaty, 
viz.  on  the  21st  of  March,  1801,  or  from  the  date  at  which  she  ordered 
the  surrender  of  the  Province  of  Louisiana  to  France,  viz.  on  the  15th 
of  October,  1802.    lb. 

6.  A  grant  by  Morales,  the  Spanish  governor,  issued  on  the  2d  of  January, 

1804,  for  lands  included  within  the  limits  of  Ivouisiana,  was  void ;  Spain 
having  parted  with  her  title  to  that  Province  to  France,  by  the  treaty 
St.  Ildefonso,  on  the  Ist  of  October,  1800 ;  and  France  having  ceded  the 
same  Province  to  the  United  States  by  the  treaty  of  Paris  of  the  SOth 
of  September,  1803.    lb. 

7.  Such  a  grant  could  not  be  protected  by  that  article  of  the  treaty  of  Paris 

which  stipulated  for  the  protection  of  the  people  of  Louisiana  in  the 
free  enjoyment  of  their  liberty  and  property ;  the  term  property,  in  any 
correct  acceptation,  being  applicable  only  to  possessions  or  rights 
founded  in  justice  and  good  faith,  and  based  upon  authority  comi>etent 
to  their  creation,    lb. 

8.  The  circumstance,  that  the  Spanish  authorities  retained  possession  of  por- 

tions of  Louisiana  till  the  year  1810,  did  not  authorize  the  issuing  of 
grants  fo^  land  by  those  authorities,  upon  the  ground  that  they  consti- 
tuted a  government  de  facto,  Spain  having  long  previously  ceded  away 
her  right  of  sovereignty,  and  her  possession  subsequently  thereto  hav- 
ing been  ever  treated  by  the  United  States  as  wrongful,  viz.  after  Octo- 
ber, 1800.  76. 
0.  The  decisions  of  this  court  in  the  cases  of  Foster  and  Neilson,  and  Garcia 
and  Lee,  sustaining  the  construction  of  the  political  department  of  the 
government  upon  the  question  of  the  limits  of  Louisiana,  reviewed  and 
confirmed.    lb. 

10.  After  the  cession  by  Georgia  to  the  United  States,  in  1802,  of  all  the  tei^ 

ritory  north  of  31°  north  latitude  and  west  of  the  Chatahoochee  River, 
Congress  passed  an  act  (2  Stat,  at  Large,  229)  confirming  certain  titles 
derived  from  the  British  or  Spanish  governments,  and  appointing  com- 
missioners to  hear  and  decide  upon  such  claims,  whose  decision  was 
declared  to  be  final.    La  Roche  et  al.  v.  Jones  et  aJ.,  166. 

11.  In  1812,  another  act  was  passed  (2  Stat,  at  Large,  705)  confirming  the 

titles  of  those  who  were  actual  residents  on  the  27th  of  October,  1795, 
and  whose  claims  had  been  filed  with  the  Register  and  reported  to  Con- 
gress,   lb. 

12.  A  grant  of  land  on  the  north  side  of  latitude  31,  issued  in  1789  by  the 

Governor-General  of  Louisiana  and  West  Florida,  was  void,  because 
the  United  States  owned  all  the  country  to  the  north  of  latitude  31®, 
under  the  treaty  of  1782.  Consequently,  no  title  to  land  so  granted 
could  pass  by  descent.    lb.  « 

13.  But  the  subsequent  legislation  of  Congress  conferred  a  title  emanating 

from  the  United  States,  and  vested  it  in  the  person  to  whom  the  com- 
missioners awarded  the  land.    lb. 

14.  This  title  is  conclusive  against  the  government,  and  a  court  of  law  can- 

not now  inquire  into  previous  facts,  in  a  collateral  action,  with  a  view 
of  impeaching  that  title.    It  is  equivalent  to  a  patent.    lb. 

15.  Where  territory  is  ceded,  the  national  character  continues  for  oommerctal 
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purposes,  until  actual  delivery ;  but  between  the  time  of  signing  the 
treaty  and  the  actual  delivery  of  the  territory,  tlie  sovereignty  of  the 
ceding  power  ceases,  except  for  strictly  municipal  purposes,  or  such  an 
exercise  of  it  as  is  necessary  to  preserve  and  enforce  the  sanctions  of 
its  social  condition.     Davis  v.  The  Police  Jury  of  Concordia,  280. 

16.  The  power  to  grant  land  or  franchises  is  one  of  those  attributes  of  sover- 

eignty which  ceases.    lb. 

17.  The  Spanish  governor  of  Louisiana  had,  therefore,  no  right  to  grant  a 

perpetual  ferry  franchise  on  the  19th  of  February,  1801 ;  and,  conse- 
quently, it  is  not  property  which  was  protected  by  the  treaty  between 
France  and  the  United  States.    Ih. 

18.  The  preemption  act  of  May  29th,  18.30,  conferred  certain  rights  upon  set- 

tlers upon  the  public  lands,  upon  proof  of  settlement  or  improvement 
being  made  to  the  satisfaction  of  the  register  and  receiver,  agreeably  to 
the  rules  prescribed  by  the  Commissioner  of  the  Greneral  Land  Office. 
Lytle  et  al.  v.  State  of  Arkansas  et  al.,  314. 

19.  The  commissioner  directed  the  proof  to  be  taken  before  the  register  and 

receiver,  and  afterwards  directed  tliem  to  file  the  proof  where  it  should 
establish  to  their  entire  satisfaction  the  rights  of  the  parties.    lb. 

20.  Where  the  proof  was  taken  in  presence  of  the  register  only,  but  both  offi- 

cers decided  in  favor  of  the  claim,  and  the  money  paid  by  the  claim- 
ant was  received  by  the  commissioner,  this  was  sufficient.  The  com- 
missioner had  power  to  make  the  regulation,  and  power  also  to  dispense 
with  it.    Jb. 

21.  This  proof  being  filed,  there  was  no  necessity  of  reopening  the  case  when 

the  public  surveys  were  returned.    lb. 

22.  The  circumstance,  that  the  register  would  not  afterwards  permit  the 

claimant  to  enter  the  section,  did  not  invalidate  the  claim,    lb. 

23.  The  preemptioner  had  no  right  to  go  beyond  the  fractional  section  upon 

which  his  improvements  were,  in  order  to  make  up  the  one  hundred  and 
sixty  acres  to  which  settlers  generally  were  entitled.    lb. 

24.  No  selection  of  lands  under  a  subsequent  act  of  Congress  could  impair 

the  right  of  a  preemptioner,  tlius  acquired.    lb. 

25.  On  the  2d  of  March,  1831,  Congress  passed  an  act  (4  Statutes  at  Large, 

472),  entitled  "An  act  to  provide  for  the  punishment  of  offences  com- 
mitted in  cutting,  destroying,  or  removing  live-oak  or  other  timber  or 
trees,  reserved  for  naval  purposes."     United  Stages  v.  Brigys,  351. 

26.  The  act  itself  declares,  that  every  person  who  shall  remove,  &c.,  any  live- 

oak  or  red-cedar  trees,  or  other  timber,  from  any  other  lands  of  the 
United  States,  shall  be  punished  by  fine  and  imprisonment.    lb. 

27.  The  title  of  the  act  would  indicate  that  timber  reserved  for  naval  pur- 

poses was  meant  to  be  protected  by  this  mode,  and  none  other.  But 
the  enacting  clause  is  general,  and  therefore  cutting  and  using  of  oak 
and  hickory,  or  any  other  description  of  timber  trees  from  the  public 
lands,  is  indictable,  and  punishable  by  fine  and  imprisonment.    lb. 

28.  Where  there  are  reservations,  in  Indian  treaties,  of  specific  tracts  of  land, 

which  are  afterwards  found  to  be  the  sections  set  apart  for  school  pui^ 
poses  under  a  general  law,  the  reservees  have  the  better  title.  They 
hold  under  the  original  Indian  title  which  the  United  States  confirmed 
in  the  treaty.     Gaines  et  al.  v.  Nicholson  et  at.,  356. 

29.  But  where  the  reservee  claimed  under  a  float,  no  specific  tract  of  land 

being  designated  for  him  in  the  treaty,  this  court  abstains  from  express- 
ing an  opinion,  that  being  the  legal  question  pending  in  the  court 
below,    lb. 

30.  There  were  two  conflicting  claims  to  land  in  that  part  of  Louisiana  west  of 

the  Perdido  River ;  one  founded  upon  a  French  grant  in  1767,  with 
possession  continuing  down  to  1787 ;  the  other  founded  upon  a  Spanish 
grant  in  1788,  with  possession  continuing  down  to  1819.  Voe  v.  Eslaoa 
et  al.,  421. 

31.  Both  these  claims  were  confirmed  by  Congress.    lb. 

32.  In  an  ejectment  suit,  where  the  titles  were  in  conflict,  the  State  court 


708  INDEX. 

LANDS,  PUBLIC— (C<maiiii«rf.) 

instructed  the  juiy,  that  the  confirmations  balanced  each  other,  and 
they  must  look  to  other  evidences  of  title  in  order  tcT  settle  the  rights 
of  the  parties.    I^-     ^ 

33.  The  judgment  of  the  court  being,  ultimately,  in  favor  of  the  party  who 

claimed  under  the  Spanish  grant,  this  court  will  not,  under  the'dicnm- 
stances  of  the  case,  disturb  that  judgment.    lb. 

34.  The  fifth  section  of  the  act  of  Congress  passed  on  the  8th  of  May,  1822, 

giving  certain  powers  to  the  registers  and  receivers  of  the  land  office, 
did  &ot  confer  upon  them  the  power  of  finally  adjudicating  titles  to 
land.  Ih. 
36.  Under  the  two  acts  of  Congress  passed  on  the  8th  of  May,  1822  (4  Stat, 
at  L.,  700  and  708),  the  register  and  receiver  of  the  land  office  were  not 
empowered  to  settle  conflicting  titles  but  only  conflicting  locaUons. 
Doe  V.  The  City  of  Mobile  et  al,,  451. 

36.  In  this  case  they  did  not  describe  a  boundary  line  by  visible  objects, 

but  called  to  bound  upon  another  line.    lb. 

37.  The  authority  given  to  these  officers  was  to  be  exercised  only  in  cases  of 

imperfect  grants,  confirmed  by  the  act  of  Congress,  and  not  cases  of 
perfect  title.    In  these  they  had  no  authority  to  act.    lb. 

38.  Hence,  where  a  State  court  left  the  question  of  location  to  be  settled  by 

a  jury,  this  court  will  not  disturb  the  judgment  of  the  State  court 
founded  upon  such  finding.    lb. 

30.  The  decision  of  this  court  in  Pollard  v.  Hagan,  3  How.,  212,  reexamined 
and  affirmed.     Goodtitle  v.  Kibbe,  471. 

40.  By  the  admission  of  the  State  of  Alabama  into  the  Union,  that  State 
became  invested  with  the  sovereignty  *and  dominion  over  the  shores  of 
navigable  rivers  between  high  and  low  water  mark.  Consequently, 
after  such  admission,  Congress  could  make  no  grant  of  land  thus  situ- 
ated, lb. 
LIMITATION  OF  ACTIONS. 

1.  Where  the  cause  of  action  accrued  in  the  State  of  Mississippi,  and  suit 

was  brought  upon  it  in  the  State  of  Alabama,  a  plea  of  the  statute  of 
limitations  of  Mississippi  was  not  a  good  plea ;  but  the  same  was  demur- 
rable, and  the  court  sustained  the  demurrer.  Toum$end  v.  Jenuson, 
407. 

2.  The  rule  is,  that  the  statute  of  limitations  of  the  country  in  which  the 

suit  is  brought  may  be  pleaded  to  bar  a  recovery  upon  a  contract  made 
out  of  its  political  jurisdiction,  and  that  the  statute  of  Ux  loci  amtradut 
cannot.    Jb. 

LOCAL  LAW. 

1.  The  obligations  of  a  contract  upon  the  parties  to  it,  except  in  well-known 
cases,  are  to  be  expounded  by  the  lex  loci  contracttu ;  but  suits  brought 
to  enforce  contracts,  either  in  the  State  where  they  were  made  or  in  the 
courts  of  other  States,  are  subject  to  the  remedies  of  the  forum  in 
which  the  suit  is,  including  that  of  statutes  of  limitation.  Town*e$ui  y. 
Jemison^  407. 

BJARRIAGE  SETTLEMENTS. 

1.  The  rule  formerly,  with  regard  to  the  enforcement  of  marriage  articles 

which  created  executory  trusts,  was  this ;  namely,  that  chancery  would 
interfere  only  in  favor  of  one  of  the  parties  to  the  instrument  or  the 
issue,  or  one  claiming  through  them ;  and  not  in  favor  of  remote  heirs 
or  strangers,  though  included  within  the  scope  of  the  provisions  of  the 
article.  They  were  regarded  as  volunteers.  Neves  et  ai.  v.  Scott  et  ai., 
106. 

2.  But  this  rule  has  in  modem  times  been  much  relaxed,  and  may  now  be 

stated  thus :  that  if,  from  the  circumstances  under  which  the  marriage 
articles  were  entered  into  by  the  parties,  or  as  collected  from  the  face 
of  the  instrument  itself,  it  appears  to  have  been  intended  that  the  col- 
lateral relatives,  in  a  given  event,  should  take  the  estate,  and  a  proper 
limitation  to  that  effect  is  contained  in  them,  a  court  of  equiQr  will 
enforce  the  trust  for  their  ]{enefit.    lb. 
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8.  The  following  articles  show  an  intention  by  the  partieo  to  include  the 
collateral  relatives : — 
"Articles  of  agreement  made  and  entered  into  this  17th  day  of  Februaiy, 
in  the  year  1810,  between  John  Neves  and  Catharine  Jewell,  widow  and 
relict  of  the  late  Thomas  Jewell  (deceased),  all  of  the  State  and  county 
aforesaid,  are  as  follows,  viz. : — 
"  Whereas  a  marriage  is  shortly  to  be  had  and  soleihnized  between  the 
said  John  Neves  and  the  said  Catharine  Jewell,  widow,  as  aforesaid,  are 
as  follows,  to  wit : — that  all  property,  both  real  and  personal,  which  is 
now,  or  may  hereafter  become,  the  right  of  the  said  John  and  Catharine, 
■hall  remain  in  common  between  them,  the  said  husband  and  wife,  dur- 
ing their  natural  lives,  and  should  the  said  Catharine  become  the  longest 
liver,  the  property  to  continue  hers  so  long  as  she  shall  live,  and  atJ||{gr 
death  the  estate  to  be  divided  between  the  heirs  of  her,  said  Cathanne, 
and  the  heirs  of  the  said  John,  share  and  share  alike,  agreeable  to  the 
distribution  laws  of  this  State  made  and  provided.  And,  on  the  other 
hand,  should  the  said  John  become  the  longest  liver,  the  property  to 
remain  in  the  manner  and  form  as  above."    lb. 

4.  Moreover,  these  articles  are  an  executed  trust,  not  contemplating  any 
future  act,  but  intended  as  a  final  and  complete  settlement.    lb, 

6.  Property  acquired  by  either  party  after  the  marriage  must  follow  the 
same  direction  wliich  is  given  by  the  settlement  to  property  held  before 
the  marriage,  if  there  is  a  clause  to  that  effect  in  the  same.    76. 
PATENTS. 

1.  The  documents  showing  the  title  to  Woodworth's  planing-machine  are  set 

forth  m  extenso  in  4  How.,  647,  et  seq.     Wilson  v.  Simpson  et  a/.,  109. 

2.  The  assignment  from  Woodworth  and  3trong  to  Toogood,  Halstead,  and 

Tyack  (4  How.,  655)  declared  not  to  have  been  fraudulently  obtained 
according  to  the  evidence  in  this  case.    lb. 

3.  An  assignee  of  Woodworth's  planing-machine,  having  a  right,  under  the 

decision  in  4  How.,  to  continue  the  use  of  the  patented  machine,  has  a 
right  to  replace  new  cutters  or  knives  for  those  which  are  worn  out.  lb. 

4.  The  difference  explained  between  repairing  and  reconstructing  a  machine. 

76. 
PLEAS  AND  PLEADING. 

1.  Thus,  where  the  obligor  of  a  single  bill  was  sued  by  an  assignee,  and 

pleaded  that  the  bill  was  given  for  the  purchase  of  horses  which  were 
not  as  sound  nor  of  as  high  a  pedigree  as  had  been  represented  by  the 
seller,  such  a  plea  was  admissible.     Withers  v.  Greene,  213. 

2.  It  is  not  a  sufficient  objection  to  the  plea,  that  it  omits  a  disclaimer  of 

the  contract,  and  a  proffer  to  return  the  property.  If  the  defendant 
looked  only  to  a  mitigation  of  damages,  he  was  not  bound  to  do  either, 
and  therefore  was  not  bound  to  maJse  such  an  averment  in  his  plea. 
76. 

8.  Nor  is  it  a  sufficient  objection  to  the  plea,  that  it  avers  that  the  obliga- 
tion was  obtained  from  him  by  fraudulent  representations,  or  that  it 
concludes  with  a  general  prayer  for  judgment.  Pleas  in  bar  are  not 
to  receive  a  narrow  and  merely  technical  construcdon,  but  are  to  be 
construed  according  to  their  entire  subject-matter.    lb. 

4.  In  this  respect  there  is  a  difference  between  pleas  in  bar  and  pleas  in 
abatement.    lb. 

6.  Where  the  cause  of  action  accrued  in  the  State  of  Mississippi,  and  suit 
was  brought  upon  it  in  the  State  of  Alabama,  a  plea  of  the  statute  of 
limitations  of  Mississif^i  was  not  a  good  plea ;  but  the  same  was  de- 
murrable, and  the  court  sustained  the  demurrer.  Townsend  v.  Jemison, 
407. 

6.  The  rule  is,  that  the  statute  of  limitations  of  the  country  in  which  the 
suit  is  brought  may  be  pleaded  to  bar  a  recovery  upon  a  contract  made 
out  of  its  political  jurisdiction,  and  that  the  statute  of  Ux  loci  contractus 
cannot,    ib. 
POST-OFFICE  DEPARTMENT. 

1.  An  act  of  Congress  passed  on  the  2d  of  July,  1836  (5  Stat  at  L.,  83), 
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directs  that,  where  any  money  has  been  paid  out  of  the  fnndfl  of  the 
Po8t-(3ffice  Department  to  any  person  in  consequence  of  fraudulent 
representations  or  by  mistake,  collusion,  or  misconduct  of  any  officer  or 
clerk  of  the  Department,  the  Postmaater-General  shall  institute  a  suit 
to  recover  it  back.     United  States  v.  Brown,  487. 

2.  Where  t)ic  person  who  was  the  chief  clerk  and  treasurer  of  the  Post- 

Office  Department  transferred  to  the  Department  a  deposit  which  he 
had  made,  in  his  own  name,  in  a  bank  which  had  become  broken,  and 
in  consequence  of  such  transfer  received  tlie  full  value  of  the  deposit 
from  the  Department,  it  was  a  case  which  fell  within  the  statute  ;  and 
the  adjudication  of  the  Postmaster-General,  ordering  the  person  to  be 
credited  upon  the  books  and  to  receive  the  money,  cannot  be  consid- 
ered a  final  adjudication,  closing  the  transaction  from  judicial  scrutiny. 
lb. 

3.  The  rufes  and  regulations  of  the  Post-Office  Department  placed  the  whole 

subject  of  finance  under  the  charge  of  the  chief  clerk.  It  was  within 
the  v/Lnge  of  his  ofllcial  duties,  therefore,  to  superintend  all  matters 
relating  to  finance,  and  he  Hfas  not  entitled  to  charge  a  conunission  for 
negotiating  loans  for  the  use  of  the  Department.    Jb. 

4.  By  the  ninth  section  of  the  act  of  iCongress  passed  in  1836  (6  Stivt.  at  L^ 

81),  it  was  enacted  that  the  Postmaster-General  was  authorized  to  irive 
instructions  to  postmasters  for  accounting  ^nd  disbursing  the  public 
money.  United  States  v.  Roberts  et  al.,  571. 
6.  In  1838,  the  Postmaster-General  gave  instructions  to  all  postmasters,  that, 
where  they  paid  money  to  contractors  for  carrying  the  mail,  duplicate 
receipts  were  to  be  taken  in  the  form  prescribed,  one  of  which  the  post- 
master was  to  keep,  and  the  other  was  directed  to  be  sent  by  the  next 
mail  to  tlie  Auditor  for  the  Post-Ofiice  Department.    lb. 

6.  Where  a  payment  was  made  to  a  contractor  by  the  surety  of  a  postmas- 

ter in  his^  behalf,  and  no  duplicate  receipt  forwarded  to  the  PostrOffice 
Department,  nor  any  information  thereof  given  to  th^  Department 
until  after  a  final  settlement  of  the  accounts  of  the  contractor  had  been 
made,  in  which  settl^mept  the  contractor  was  not  charged  with  the 
amount  of  such  payment,  it  was  error  in  the  Circuit  Court  to  instruct 
the  jury  that  they  might  allow  a  credit  for  it  to  the  surety  when  sued 
upon  his  bond,  provided  they  believed  from  the  testimony  that  the  con- 
tractor had  not  received  more  money  than  he  was  entitled  to.    lb. 

7.  By  an  act  passed  oi^  the  3d  of  March,  1825  (4  Stat,  at  L.,  112),  Congress 

declared  that  if  any  postmastet  shall  neglect  to  render  his  account  for 
one  month  after  the  time,  and  in  the  form  and  manner,  prescribed  by 
law,  and  by  the  Postmaster-General's  instructions  conformable  there- 
with,  he  shall  forfeit  double  the  value  of  the  postages  which  shall  have 
arisen  at  the  same  office  in  any  equal  portion  of  time  previous  or  sub- 
sequent thereto  ;  or,  in  case  no  account  shall  have  been  rendered  at  the 
time  of  the  trial  of  such  case,  then  such  sum  as  the  court  and  jury 
shall  estimate  as  equivalent  thereto.    lb. 

8.  Where,  at  the  time  of  the  trial  of  a  suit  by  the  United  States  against  a 

postmaster  and  his  surety,  there  was  no  return  for  an  entire  quarter 
and  a  fraction  of  the  ensuing  quarter,  the  proper  mode  of  computing 
damages  was  to  go  back  to  a  quarter  for  which  there  was  a  return,  cal- 
culate from  it  the  amount  due  for  the  deficient  quarter  and  deficient 
fraction  taken  together,  and  then  double  the  sum  arrived  at  by  this  cal- 
culation, lb. 
PRACTICE. 

1.  This  court  having  sent  a  mandate  to  a  Circuit  Court  to  put  a  party  into 

possession  of  certain  lands  which  were  the  subject  of  an  ejectment  suit, 
it  was  right  in  the  Circuit  Court  not  to  extend  the  possession  further 
than  the  land  originally  recoverd  in  ejectment,  although  other  lands 
were  afterwards  drawn  into  the  controversy.  Walden  et  al.  r.  Bodiey'a' 
Heirs  et  at.,  34. 

2.  Where  a  defendant  in  ejectment  aliens  the  property  ir  dispute  whilst 
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...  PRACTICE— ( Continued.) 

*'    .  the  proceedings  are  pending,  a  possession  by  the  rendee  will  not  justify 

^^  *  a  plea  of  the  statute  of  limitations.    This  court  having  issued  an  order, 

^'^  after  the  expiration  of  the  demise,  that  the  Circuituourt  should  place 

™'  the  plaintiff  in  possession,  such  an  order  proceeded  on  principles  gov- 

erning a  court  of  equity,  and  the  Circuit  Court  was  bound  to  conform 
'^''  to  it.    /A. 

>  <  ^r  8.  No  exception  can  be  taken  in  this  court  which  was  not  moved  below,  or 

^^*  which  does  not  appear  in  some  way  on  the  record  below.    Barrow  v. 

t:  »  Reab,  366. 

\'3'^^'  4.  Where  land  was  sold  under  an  execution,  and  the  money  arising  there- 

in* i'>*  from  about  to  be  distributed  amoffigst  creilitors  by  an  order  of  «the  Cir- 

r.riLK'  cuit  Court,  a  controversy  between  the  creditors  as  to  the  priority  of 

sjidi''  their  respective  judgments  cannot  be  brought  to  this  court,  either  by 

»  appeal  or  writ  of  error.     Bayard  v.  Lomlxird  et  aL^  630. 

ti^',  6.  Although  the  State  in  which  the  judgment  was  given  allowed  appeals, 

ii  U  by  statute,  in  similar  cases  arising  in  the  courts  of  the  State,  yet  it 

^af::  ^       does  not  follow  from  the  adoption  of  the  forms  of  process  in  elocution 

j'.ss  that  the  courts  of  the  United  Sta((Bs  adopted  the  modes  of  .reviewing  the 

decisions  of  inferior  courts.     Ih. 

6.  An  appeal  to  this  cQurt  is  given  in  chancery  cases  alone.    76. 

7.  Nor  is  the  case  a  proper  one  for  a  writ  of  error.    Such  a  writ  cannot  be 
^i-  sued  out  by  persons  who  are  not  parties  to  the  record,  in  a  matter 

arising  after  execution,  by  strangersTO  the  judgment  and  proceedings, 

^  and  where  the  error  assigned  is  in  an  order  of  the  court  disposing  of 

certain  funds  in  their  possession  accidentally  connected  with  the  record. 
Ih. 

^y  *  8.  The  creditors  should  have  filed  their  bill  in  equity,  or  stated  an  issue  in 

due  legal  form,  witli  proper  parties,  setting  forth  the  merits  of  their 

,^  respective  claims,  in  order  to  lay  the  foundation  for  an  appeal  or  writ 

. .  of  error  to  this  court,     lb.  "» 

9.  Where  no  citation  had  been  issued  or  served  upon  the  defendant  in  error, 

the  cause  must  be  disniissed  on  motion.  Hogan  et  al.  r.  Ross,  602. 
10.  In  a  cause  depending  in  this  court  in  the  exercise  of  original  jurisdiction, 
wherein  the  State  of  Pennsylvania  complained  of  the  erection  of  a 
bridge  across  the  Ohio  River  at  Wheeling,  the  cause  was  referred  to  a 
commissioner  for  the  purpose  of  taking  further  proof,  with  instructions 
to  report  to  the  court  by  the  first  day  of  the  next  stated  term.  SteUe  of 
Pennsi/lvania  v.  Wheeling  and  Belmont  Bridge  Company,  647. 
PRINCIPAL  AND   SURETY. 

1.  Where  there  were  joint  and  several  bonds  given  for  duties,  and  the  United 
States  had  recoverefl  a  joint  judgment  against  all  the  obligors,  and  then 
the  surety  died,  it  was  not  allowable  for  the  United  States  to  proceed 
In  equity  against  the  executor  of  the  deceased  surety  for  the  purpose  of 
holding  the  assets  responsible.     United  States  v.  Price,  83. 

2.  The  laws  of  Mississippi  limit  the  liability  of  the  sureties  in  the  official 
.  bond  of  a  sherifiF  to  the  amount  of  the  penalty.     Humphreys  v.  Leggett, 

207. 

8.  Where  the  surety  had  be^n  compelled  to  pay  the  whole  amount  of  his 
bond  before  a  third  party  recovered  judgment,  the  surety  ought  to  have 
been  relieved  against  an  execution  by  this  third  party.    lit. 

4.  Not  having  lieen  allowed  to  plead  puis  darrein  continuance,  and  protect 
.    himself  in  this  way  by  showing  that  he  had  paid  the  full  amount  of  his 
bond,  the  surety  ought  to  have  been  relieved  in  equity  where  he  had 
filed  a  bilt  for  relief.    lb. 
RELEASE. 
1.  Where  the  heir  at  law,  who  was  young,  needy,  and  hurried,  executed  a 
release,  in  consideration  of  a  sum  of  money,  to  the  executors,  who  were 
men  of  high  character,  and  who  assured  the  heir  that  the  bequest  was 
considered  to  be  good,  such  release  was  held  to  be  invalid.     Wheeler  v. 
Smith  et  i/.,  66. 
8HIPP1NG. 

1.  An  act  of  Congress  passed  on  the  28th  of  February,  1803  (2  Stot.  at  L., 
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8HIPPING^-(  Continued, ) 

208),  declares  that  "it  shall  be  the  dn^  of  every  master  or  commander 
of  a  ship  or  vessel  belonging  to  citizens  of  the  United  States,  on  his 
arrival  at  a  foreign  port,  to  deposit  his  register,  sea-letter,  and  Mediter- 
ranean passport  with  the  consul,  commercial  agent,  or  vice  comnieruial 
agent,  if  any  there  be,  at  such  port.  In  case  of  refusal  or  neglect  of  tlie 
said  master  or  commander  to  deposit  tlie  papers  as  aforesaid,  he  shall 
forfeit  and  pay  f600."  The  arrival  here  spoken  of  means  an  arrival  for 
purposes  of  business,  requiring  an  entry  and  clearance  and  stny  at  the 
port  so  long  as  to  require  some  of  the  acts  connected  with  business ;  and 
not  merely  touching  at  a  port  for  advices,  or  to  ascertain  the  state  of 
the  market,  or  being  driven  in  by  an  adverse  wind  and  sailing  again  as 
soon  as  it  changes.  Harrison  v.  Kosf ,  372. 
2.  Therefore  when  a  vessel  arrived  at  the  l\arbor  of  Kingston,  Jamaica,  and 
came  to  anchor  at  about  a  quarter  of  a  mile  from  the  town,  but  did  not 
go  up  to  the  town,  nor  come  to  an  entry,  nor  discharge  any  part  of  her 
cargo,  nor  take  in  passengers  or  cargo  at  Kingston,  nor  do  any  business 
except  to  communicate  with  the  consignees,  by  whom  the  master  was 
informed  that  his  cargo  was  sold,  deliverable  at  Savannah  la  Mar,  the 
master  was  not  liable  to  the  penalty  for  omitting  to  deliver  his  papers 
to  the  consul.    lb. 

SPECIFIC  PERFORMANCE. 

1.  The  chancery  act  of  Ohio  of  1824  confers  on  the  Court  of  Common  Pleas 

general  chancery  powers.  The  twelfth  section  gives  jurisdiction  over 
the  rights  of  absent  defendants,  on  the  publication  of  notice,  "in  all 
cases  properly  cognizable  in  courts  of  equity,  where  either  the  title  to. 
or  boundaries  of,  land  may  come  in  question,  or  where  a  suit  in  chancery 
becomes  necessary  in  order  to  obtain  the  rescission  of  a  contract  for  the 
conveyance  of  land,  or  to  compel  the  specific  execution  of  such  con- 
tract."    Boswell't  Lessee  v.  Otis,  336. 

2.  A  bill  being  filed  to  compel  the  specific  execution  of  a  contract  relating 

to  land,  where  the  defendants  were  out  of  the  State,  the  court  passed  a 

money  decree,  and  ordered  the  sale  of  other  lands  than  those  mentioned 

inthebilL    lb. 
8.  Tliis  decree  was  void,  and  no 'title  passed  to  the  purchaser  at  the  sale 

ordered  by  the  decree.    lb. 
4.  The  act  did  not  authorize  such  an  act  of  general  jurisdiction.    A  special 

jurisdiction  only  was  given  in  rem.    lb. 
TAXES. 

1.  Under  the  earlier  charters  of  the  city  of  Washington,  this  court  decided 

(8  Wheat.,  687),  that,  where  an  individual  owned  several  lots  which 
were  put  up  for  sale  for  taxes,  the  corporation  had  no  right  to  sell  more 
than  one,  provided  that  one  sold  for  enough  to  p&y  the  taxes  on  all. 
Mason  et  lu.  v.  Fearson^  248. 

2.  In  1824,  Congress  passed  an  act,  providing,  "  That  it  shall  be  lawful  for 

the  said  corporation,  when  there  shall  be  a  number  of  lots  assessed  to 
the  same  person  or  persons,  to  sell  one  or  more  of  such  lots  for  the  taxes 
and  expenses  due  on  the  whole ;  and  also  to  provide  for  the  sale  of  any 
part  of  a  lot  for  the  taxes  and  expenses  due  on  said  lot,  or  other  lots 
assessed  to  the  same  person,  as  may  appear  expedient,  according  to  such 
rules  and  regulations  as  the  corporation  may  prescribe."    76. 

3.  This  is  not  in  conflict  with  the  previous  decision  of  this  court.    The  dis- 

cretion given  to  the  corporation  is  not  unlimited  to  sell  each  lot  for  its 
own  taxes.  On  the  contrary,  the  words  "  it  shall  be  lawful "  and  "  may  " 
sell  one  lot,  impose  an  obligation  to  stop  selling  if  that  one  lot  produces 
enough  to  pay  the  taxes  on  all.    lb. 

4.  What  a  public  cprporation  or  ofiicer  is  empowered  to  do  for  others,  and  it 

is  beneficial  to  them  to  have  done,  the  law  holds  he  ought  to  da    lb. 
TOLL. 
1.  The  Chesapeake  and  Delaware  Canal  Company  have  no  right  under  their 
charter  to  demand  toll  from  passengers  who  pass  through  the  canal,  or 
from  vessels  on  account  of  the  passengers  on  board.    Perrine  ▼.  desa- 
peake  and  Delaware  Canal  Company,  172. 
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TOLL— ( Continued.) 
^  2.  The  articleB  upon  which  the  companj  if  authorised  to  take  toll  are  par- 

ticularly enumerated,  and  the  amount  specified.    The  toll  imposed  on 
,  commodities  on  hoard  of  a  vessel  passing  through  the  canal.    lb. 

3.  No  toll  is  given  on  the  vessels  themselves,  except  only  when  tliey  liave  no 

commodities  on  hoard,  or  not  sufficient  to  yield  a  toll  of  four  dollars. 
Passengers  are  not  mentioned  in  the  enumeration,  nor  is  any  toll  given 
upon  a  vessel  on  account  of  the  persons  or  passengers  it  may  have  on 
board,     lb. 

4.  A  corporation  created  by  statute  is  a  mere  creature  of  the  law,  and  can 
'  exercise  no  powers  except  those  which  the  law  confers  upon  it.    The 

canal  company  is  not  the  absolute  owner  of  the  works,  but  holds  the 
property  only  for  the  purposes  for  which  it  was  created.  It  has  not, 
therefore,  the  same  unlimited  control  over  it  which  an  individual  has 

'  over  his  property.    lb. 

[  6.  Nor  has  the  company  a  right  to  refuse  permission  for  passengers  to  pass 

through  the  canal.  On  the  contrary,  any  one  has  a  right  'to  navigate 
the  canal  for  the  transportation  of  passengers  with  passenger  bMts, 

\  without  paying  any  toll  on  the  passengers  on  board,  upon  his  paying  or 

offering  to  pay  the  toll  prescribed  by  law  upon  the  commodities  on  board, 
or  the  toll  prescribed  by  law  on  a  vessel  or  boat  when  it  is  empty  of  com- 
modities,   lb. 
TREATIES. 

*  See  Lands,  Public.         '  , 

'  1.  The  treatv  of  St  Ildefonso,  between  Spain  and  the  French  Republic,  and 

^  that  of  Paris,  between  Fnmce  and  the  United  States,  should  be  construed 

as  binding  on  the  parties  thereto,  from  the  respective  dates  of  those  trea- 

^  ties.     VniUd  State$  v.  Reynes,  127. 

I  2.  Upon  no  plausible  pretext  could  it  be  denied  that  the  treaty  of  St  Ude- 

>  lonso  was  obligatory  upon  Spain  from  the  period  of  her  acceptance  of 

the  provision  made  for  the  Duke  of  Parma,  in  pursuance  of  tliat  treaty, 

(  viz.  on  the  21  st  of  March,  1801,  or  from  the  date  at  which  she  ordered 

the  surrender  of  the  Province  of  Louisiana  to  France,  viz.  on  the  16th 

I  of  October,  1802.    76. 

8.  The  treaty  of  St.  Ildefonso,  by  which  Spain  ceded  Louisiana  to  France, 

I  became  operative  to  transfer  the  sovereignty  upon  the  day  of  its  date, 

viz.  the  1st  of  October,  1800.    Davis  v.  The  Police  Jurw  of  Concordia, 

1  280. 

4.  The  executive  and  legislative  branches  of  the  government  of  the  United 

States  have  always  maintained  this  position,  and  this  court  concurs  with 
them  in  its  correctness.    76. 

5.  The  preceding  case,  p.  127,  of  The  United  Statee  v.  Reynee  referred 

to.    76. 
C.  By  the  laws  of  nations,  all  treaties,  as  well  those  for  cessions  of  territoiy 
as  for  other  purposes,  are  binding  upon  the  contracting  parties,  unless 

t  when  otherwise  provided  in  them,  from  the  day  they  are  signed.    The 

I  ratification  of  them  relates  back  to  the  time  of  signing.    lb. 

I  7.  Where  territory  is  ceded,  the  national  character  continues  for  commer- 

cial purposes,  until  actual  delivery ;  but  between  the  time  of  signing 

I  the  treaty  and  the  actual  delivery  of  the  territory,  the  sovereignty  of 

t  the  ceding  power  ceases,  except  for  strictly  municipal  purposes,  or  such 

an  exercise  of  it  as  ii  necessary  to  preserve  and  enforce  the  sanctions 

^  of  its  social  condition.    lb. 

I  8.  The  power  to  grant  land  or  franchises  is  one  of  those  attributes  of  sov- 

ereignty which  ceases.    lb. 

,  0.  The  Spanish  Governor  of  Louisiana  had,  therefore,  no  right  to  grant  a 

perpetual  ferry  franchise  on  the  19th  of  February,  1801 ;  and,  conse- 

I  quently,  it  is  not  property  which  was  protected  by  the  treaty  between 

France  and  the  United  States.    lb. 
USES. 

^  1.  The  principles  examined  which  constitute  a  dedication  of  land  to  publio 

,  uses.     Irwin  v.  Dixion  et  at.,  10. 
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WATS. 

1.  Where  ^  right  to  a  public  highway  is  alleged  to  be  riolated,  and  a  remedy 

is  sought  through  an  injunction,  it  is  not  issued,  either  at  the  instance 
*-  of  a  public  officer  or  private  indiridual,  unless  there  is  danger  of  greats 
continued,  and  irreparable  injury ;  and  not  issued  at  the  instance  of  an 
indiyidual,  claiming  under  such  public  right,  unless  he  has  suffeied  some 
private,  direct,  and  material  damage  beyond  the  public  at  large.  Irwin 
V.  IMxion  et  a/.,  10. 

2.  Where  theTemedy  by  injunction  is  sought  for  an  injury  to  an  individual, 

and  not  public  right,  it  is  necessary  also  tliat  the  right  to  raise  the  ob- 
struction should  not  be  in  controversy,  or  have  been  settled  at  law. 
Otherwise,  an  injunction  is  not  the  appropriate  remedy.  Until  the 
rights  of  the  parties  are  settled  by  a  trial  at  law,  a  temporary  injunction 
only  is  issued  to  prevent  an  irremediable  injury.  76. 
WILLS. 

See  Chakitibb;  Dbvisb. 
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